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PKEFACE. 

It  is  not  contemplated'  that  the  reader  or  student  will 
find  in  the  present  book  all  that  is  contained  in  the  well- 
known  text-books  upon  these  subjects.  Larger  or  more 
comprehemire  books  are  not  necessary  to  answer  the 
purpose  intended  by  the  volumes  of  the  Cyclopedia  of 
Law.  It  is  only  the  aim  and  purpose  of  the  Series  to 
furnish  in  convenient  and  inviting  form  the  principles 
and  elements  of  the  American  law. 

Under  the  head  of  Contracts  it  has  not  been  attempted 
to  discuss  the  various  special  contracts,  wbidi  are  now 
considered  as  distinct  legal  subjects.  Sales,  Bailment, 
Negotiable  Instruments,  Agency,  etc.,  are  treated  in 
later  numbers  of  the  Series.  The  discussion  has  been 
limited  to  the  method  of  making  a  complete  and  binding 
contract,  with  a  consideration  of  the  essentials  of  such  a 
contract;  determining  the  effect  of  such  a  contract  when 
made;  the  method  of  interpreting  or  ccmstruing  the 
terms  of  the  contract;  and,  finally,  when  and  how  the 
contract  is  terminated. 

The  elementary  principles  herein  presented  are  im- 
portant to  all  who  desire  to  know  the  conmion  principles 
of  law  applicable  to  their  daily  business,  and  to  studoits- 
at-law  in  preparing  to  enter  a  profession. 
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PRINCIPLES  OF  THE  LAW  OF 
CONTRACTS. 


INTRODUCTION. 

THE  SUBJECT  OUTUNED  AND  DEFINED. 

Sec  402.  IMPORTANCE  OF  CONTRACTS 
IN  SOCIETY.— The  subject  of  Contracts  is  pre-emi- 
nently the  most  important  and  far-reaching  branch  of 
the  municipal  or  positive  law.  "Indeed,"  says  Professor 
Parsons,  "it  may  be  looked  upon  as  the  basis  of  hu- 
man society."  In  a  state  of  wild  or  savage  nature,  each 
man  was  at  war  with  all  other  men;  presumably  by  a 
gradual  evolution  men  came  to  make  voluntary  or  in- 
voluntary compacts  and  agreements  with  each  otiier,  by 
wlii(di  each  recognized  the  edstence  sad  rights  of  others 
in  consideration  that  his  own  existence  and  ri^ts  be  in 
turn  recognized  by  all  the  rest  In  some  such  manner 
were  social  rdations  established.  By  the  same  process 
— agreement — have  arisen  the  multitude  of  relations 
which  exist  between  individuals;  so  that  in  almost  every 
phase  of  human  life,  in  the  state,  the  community  and 
the  family,  in  business  and  pleasure,  contracts,  and  the 
law  of  contracts,  are  of  the  utmost  importance.* 

'"Almost  the  whole  procedure  of  homaD  life  implies,  «■, 
ratlier,  is,  the  contmoal  fulfillmeDt  of  contracts."  1  Fan.  Cont*. 
1. 
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Sec.  408.  PURPOSE  OF  THE  LAW  OF  CON- 
TRACTS.— ^Rules  of  law  regulating  and  enforcing 
contracts  are  made  necessary  because  men,  when  they 
have  made  a  oontract,  are  not  always  ready  and  willing 
to  carry  it  out;  also  from  the  fact  that  unrighteous  and 
immoral  contracts  are  made,  and  these  it  is  to  the  com- 
mon good  to  be  declared  void,  while  those  which  are 
valid  and  just  should  be  enforced  by  proper  sanctions. 
If  aU  contracts  or  agreements  between  man  and  man 
were  clearly  made,  and  hcnestly  fulfilled,  Qiere  would 
be  little  need  of  regulating  principles  of  law.  But  some 
moi  are  dishonest  and  unfair  in  dealing  with  their  fel- 
low m«i,  and  all  are  liable  to  make  mistakes  and  errors. 
Hence  the  law  ouy  at  one  time  coerce  performance,  and 
again  restrain  a  party  frtnn  demanding  the  fulfillment 
of  a  contract  The  law  aims  to  lay  down  certain  general 
characteristics  and  demand  that  all  contracts  be  brou^t 
within  their  scope  if  they  are  to  be  legal  and  enforceable. 
These  principles  or  characteristics  prescribed  by  the  law 
are  the  developed  and  practical  expedients  believed  to 
be  necessary  to  secure  justice  and  fair-dealing  between 
man  and  man  in  the  «npIoyment  of  the  important  right 
of  contract 

Sec  404.  SAME  SUBJECT— IMPLIED  CON- 
TRACTS.— It  is  not  always  conveniait  for  contract- 
ing parties  to  express  clearly  and  fully  the  terms  of  the 
oontract  between  them.  In  such  cases  the  law  has  to 
step  in.  and  by  rules  or  principles  of  ccmstrucUon  and 
interpretation  dedare  from  the  situation  of  the  parties 
what  should,  and  vihaA  should  not,  "be  implied  betweoi 
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them.  These  general  rules,  gradually  erolved  by  im- 
partial and  experienced  men — ^judges — are  presumed 
to  be  known  and  imderstood  by  the  contracting  parties, 
and  to  be  acquiesced  in  by  each,  and  this  presumption  is 
not  to  be  varied.  These  equitable  terms  which  the  law 
adds  to  the  situation  of  the  parties  create  an  "implied 
cuitract,"  defined  by  Blackstone  as,  one  which  reason 
and  jnstioe  dictates,  and  which,  therefore,  the  law  pre- 
sumes that  every  man  undertakes  to  perform,  ifi  BI. 
C<m.448.) 

Sec.  403.  CONTRACT  DEFINED.— A  contract 
is  an  agreement  between  two  partkfl,  resulting  in  an 
obligation  of  legal  tie,  by  reason  of  whidi  one  party  is 
mtitled  to  have  certain  stipulated  acts  performed  or 
forborne  by  the  other.* 

The  word  "contract"  is  the  term  now  oommooly  used 
to  denote  that  one  perscm  is  bound  to  another  to  do  or 
render  something,  and  that  a  duty  is  imposed  as  well  as 
a  right  conferred,  tbou^  "obligation,"  "agreement," 
"covenant,"  and  "promise"  are  sometimes  used  in  tbe 

*There  are  many  definitioiu  of  a  contract.  **A  contra^  is  an 
agreeBent*  up<»i  saflldent  oonsideration,  to  do  a  partdcular 
thing.**  (2  BI.  Com.  446.)  "A  contract  is  an  agreement  in 
whicb  a  party  undertakes  to  do,  or  not  to  do,  a  particular 
thing,**  (Marshall,  C.  J.,  in  Sturges  v.  CrowningBhieli],  4 
Wheat.  197.)  "An  agreement  enf(»'ceable  at  law,  made  between 
two  or  more  persons,  by  which  rights  are  acquired  by  one  or 
more  to  acts  or  forbearances  cm  the  part  of  tbe  other  or  others.** 
(Anson  Conts.  9.)  According  to  the  etymology  of  the  word* 
from  "contraho,**  a  contract  is  a  drawing  together  of  the  minds 
of  the  parties  ontil  they  meet  in  agrecmrat.  (Mcnulty  t.  Fren- 
tace,  tS  Baib.  S04.) 
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same  sense.  In  tbe  Roman  Civil  Law,  "obligatitm"  was 
the  term  used  to  designate  a\X  the  rights  and  liabilities 
which  we  term  "rights  in  personam,"  or  the  rights  which 
one  perscm  has  to  acts  or  forbearances  from  others. 
Here,  as  in  all  oontractual  relations,  two  parties  are 
necessary,  as  a  contract  or  obligation  with  one's  self  is  a 
mere  nullity.     (Faulkner  r.  Howe,  2  Exch.  595.) 

Sec  406.  ESSENTIALS  OF  THE  DEFINI- 
TION.— The  essaitifll  things  to  be  considered  in  every 
contract  are:  The  agreement,  the  parties,  the  consid- 
eration, and  the  subject  matter,  or  the  thing  to  he  done 
or  omitted.    (Fuller  v.  Kemp,  188  N.  Y.  281.)  • 

The  agreement,  or  assent  of  the  parties  to  the  terms 
of  the  contract,  need  not  be  a  union  of  the  two  minds, 
but  simply  a  union  of  the  manifest  thoughts  or  pur^ 
pose  of  the  contracting  parties.  So  in  implied  ctxi- 
tracts,  we  shall  see  that  this  assent  is  conclusively  pre- 
sumed to  exist  as  to  all  such  features  as  the  judge  or 
legal  expert  thinks  reasonable  to  the  situation  and 
surroundings  of  the  parties.  The  consideration  is  the 
rewiard  or  inducement  which  engages  one  or  the  other 
to  enter  into  the  contract.  The  parties  must  be  two  or 
more  in  number  and  competent  to  contract.  The  sub- 
ject matter  of  the  contract  may  be  as  varied  as  the  ne- 

*"To  constitute  a  contract,  there  must  be  parties  capable  of 
contracting,  consent,  a  lawful  object,  and  a  sufficient  considera- 
tim ;  and  the  consent  must  be  free,  mutual  and  communicated  by 
each  to  the  other  and  must  not  be  induced  b;  fraud,  undue  in- 
fluence or  mistake,  else  it  is  not  free  and  the  contract  may  be 
rescinded."  (Beach  on  Cont.  Sec.  1 ;  Loaize  v.  Supr.  Court,  85 
CaLll.) 
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cessities  of  human  life;  so  that  it  is  the  few  things  dis- 
allowed as  subjects  of  contract  that  are  to  be  mentioned, 
mud  not  those  that  are  allowed.  Each  of  these  essential 
elements  will  receive  attention  in  the  subsequent  sections. 
Sec  407.  CLASSIFICATION  OF  CON- 
TRACTS.—The  word  "contract"  is  used  by  the  pro- 
fessicHi  to  designate  every  description  of  agreement  or 
obligatioo,  whether  verbal  or  written,  with  or  without 
seal,  by  which  one  party  is  bound  to  another  to  per- 
form or  to  omit  to  perform  a  stipulated  act.  In  this 
most  general  sense,  contracts  may  be  classified  as,  (1), 
contracts  under  seal,  or  specialties;  and  (2) ,  simple  con- 
tracts. 

(1)  Contracts  Under  SeaL  Contracts  under  seal, 
also  called  specialties,  have  been  of  greater  significance 
in  the  past  than  they  are  at  present.  The  seal,  or  solemn 
execution  of  the  contract,  imported  the  assent  and  in- 
tenticHi  of  the  parties  to  which  the  court  gave  effect. 
At  first  the  form  in  whidi  the  intration  was  manifested 
was  of  more  importance  than  the  consideration,  and 
the  rule  still  prevails  that  a  deed,  or  contract  under 
seal,  requires  no  consideration.  Kow  that  considera- 
tiaa  has  beocHne  of  more  importance  than  form,  it  is 
said  that  the  presence  of  the  seal  implies  a  considera- 
tioii.     See  Anson  on  Contracts,  Fart  II.,  Ch.  2. 

(2)  Simple  Contracts.  All  contracts  not  under  seal, 
whether  in  writing  or  verbal,  are  called  simple  or  parol 
contracts.  There  being  no  distinction  between  verbal 
and  written  contracts  as  regards  validity,  save  where  the 
Statute  of  Frauds  requires  certain  Cfmtracts  to  be  id 
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writing  to  be  vdid.  (B«dEfaam  t.  Drake,  0  M.  &  W. 
92.) 

Sec.  408.  SAME  SUBJECT— EXPRESS  AND 
IMPLIED  CONTRACTS.— Contracts  are  further  di- 
vided into  expreas  and  implied  contracts.* 

Express  contracts  are  those  which  are  openly  ut- 
tered in  detail,  or  are  reduced  to  writing  so  that  the 
terms  are  known  to  each  of  the  contracting  parties,  as 
an  agreement  to  sell  stated  goods  at  a  stated  price. 

An  implied  contract,  as  we  have  seen  in  Section  404, 
arises  ^ea  the  parties  have  not  openly  stated  the  terms, 
but  justice  uid  honesty  require  that  a  contract  should 
exist  between  them,  as  where  one  party  has  rendered 
the  other  service,  or  furnished  him  goods;  here  an  im- 
plied agreonent  raises  that  the  party  benefited  is  to 
repay  the  other  what  such  services  or  goods  are  reasona- 
bly worth. 

In  general,  the  only  distinction  between  express  and 
implied  contracts  is  in  the  mode  of  proof.  An  express 
contract  is  proved  by  evidence  of  the  words  used,  and  by 
a  rule  of  evidence,  when  the  words  of  the  contract  are 
in  writing  and  definite,  oral  testimony  will  not  be  ad- 
mitted to  contravene  or  vary  them.  In  implied  contracts 
the  intention  of  the  parties  is  determined  by  proving  the 
facts  and  circumstances  surroimding  them,  and  adding 
those  terms  which  justice  and  honesty  require  from  par- 
ties in  sudi  circumstances.  But  when  contracts  are  es- 
tablished in  either  of  these  ways,  they  are  of  the  same 

*See  Appendix  1  for  illustrative  cue. 
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validity  and  effect,  and  the  consequences  of  a  breach  are 
the  same. 

Sec.  409.  SAME  SUBJECT—EXECUTED 
AND  EXECUTORY  CONTRACTS.— A  contract 
HuA  is  fully  p^onned  on  both  sides  is  sud  to  be  "exe- 
cuted." While  a  contract  under  which  notliing  has  been 
done  is  "executory."  Contracts  may  be  part  performed 
and  part  unperformed,  that  is,  both  executed  and  execu- 
tory in  part.  (2  BL  Com.  448;  Fletcher  v.  Peck.  6 
Cranch,  87.  186.) 

Sec  410.  SAME  SUBJECT— OTHER  CLASS- 
IFICATIONS.—A  extract  consisting  of  mutual  ex- 
ecutory promises  is  said  to  be  'bilateral,"  as  in  the  exec- 
utory contract  of  sale,  where  one  is  bound  to  buy  and 
pay  the  price,  and  the  other  to  deliver  the  t^g  sold. 
Where  the  ctHisideration  is  executed  on  one  side  and 
executory  on  the  other,  the  contract  is  said  to  be  "uni- 
lateral," as  where  an  option  is  ffivexi  to  buy  or  sell. 
(Leake  on  Contracts,  18.). 

A  contract  is  said  to  be  aleatory  or  hazardous  when 
the  performance  of  its  object  depends  on  an  unco^in 
event,  as  in  the  contract  of  insurance.  A  contract  is 
certain  when  the  thing  to  be  done  depoids  on  the  will 
of  tiie  party,  or  when  it  must  happen  in  the  usual  course 
of  events.    See  Louisiana  Code,  Sees.  1766-76. 

Sec  411.  METHOD  OF  PRESENTING  THE 
LAW  OF  CONTRACTS.— Authors  differ  in  their 
method  of  treating  the  subject  of  otmtracts.  We  pre- 
fer to  follow  the  plan  adopted  by  Sir  William  Anson, 
in  his  Principles  of  the  English  Law  of  Contract,  and 
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treat,  First,  of  the  formation  of  a  valid  contract,  and 
its  essential  elements;  Second,  tiie  effect  or  operation 
of  contract;  Third,  the  interpretation  of  contract,  or 
the  rules  of  construction  followed  when  presented  to 
the  court  for  decision;  and.  Fourth,  the  discharge  of 
the  contract,  or  the  final  solution  of  the  legal  tie  be- 
tween the  contracting  parties.  A  chapter  will  be  de- 
voted to  each  of  these  topics.  See  Anson  on  Contracts, 
p.  1. 

Sec  412.  AUTHORITIES  ON  THE  LAW  OF 
CONTRACT.— Among  the  numerous  English  text- 
writers  on  the  subject  of  Ccmtracts,  may  be  menti<Hied 
Chitty,  Addison,  Pollock  and  Anson.  The  works  of 
these  authors  have  been  published  with  American  notes, 
and  are  standard  authorities  at  this  time.  Of  the  Ameri- 
can authors  on  the  subject,  we  mention  Story,  Par9<His, 
Metcalf,  Wharton,  Bishop  and  Beach.  The  last  author, 
Beach,  has  compiled  a  most  useful  and  valuable  two- 
volume  work  on  "The  Modem  Law  of  Contract,"  and 
has  taken  pains  to  digest  late  American  cases. 


.yGcxiglc 


CHAPTER  II. 

THE  FOBHATION  OF  A  TAUD  CONHLACT. 

Sec  418.  ELEMENTS  OF  A  VALID  CON- 
TBACT. — As  we  have  seen  in  Section  406,  the  essen- 
tial elements  of  a  valid  contract  are:  1.  Agreement,  or 
the  mutual  and  genuine  concurrence  of  the  parties  in 
the  thing  to  be  done  or  omitted,  usually  indicated  by 
o£F^  and  acceptance.  2.  Consideration,  or  the  induce- 
ment which  marks  the  agreement  as  one  justly  entitled 
to  be  an  act  in  the  law.  8.  Parties  with  capacities  to  con- 
tract. 4.  A  subject  matter  not  illegal  or  opposed  to 
public  policy.  Where  all  of  these  elements  are  pres- 
ent a  valid  and  enforceable  contract  is  created.  The  ef- 
fect of  the  absence  of  any  one  of  the  four  requisites  will 
be  noted  as  we  proceed  to  discuss  them  in  their  order.* 


Sec.  414.  WHAT  IS  MEANT  BY  AGREE- 
MENT?— Agreement,  in  its  popular  and  most  general 
sense,  means  no  more  than  concord;  the  concurring  of 
two  minds  in  the  same  opinion  or  purpose.  In  this  sense 
the  term  does  not  imply  any  exchange  of  promises,  or  a 
consideratifHi  influencing  the  agreement;  liiere  is  a  mere 
mutual  assent,  or  concurring  views.  ( Sage  v.  Wilcox,  8 
Conn.  81;  Abbott's  I^aw  Diet.,  "Agree.") 

But  whoi  the  word  is  used  in  reference  to  a  mutnal 

•See  Anson  on  Contract,  p.  10. 
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arrangement  far  determining  future  acts  of  the  parties, 
agreement  "means  a  meeting  or  ooncurrence  of  minds 
upon  a  course  to  be  taken;  a  concord  established  by 
reciprocal  promises  or  by  compoisating  a  promise.  Also, 
seccMidarily,  agreement  designates  the  language,  oral  or 
written,  ranbodying  mutual  prfflnises.  In  this  use  of 
the  word  it  is  nearly  equivalent  to  the  verb  and  noun 
'contract'"  (Abbott's  Law  Diet.  "Agree.")  As  a 
result  of  these  uses  of  Ihe  word,  it  is  disputed  whether 
or  not  agreement  imports  a  consideration.*  Abbott 
states  the  true  view  to  be  "that  it  (agree)  properly  im- 
ports more  than  promise,  followed  by  assent;  it  implies 
reciprocal  promises,  though  not  necessarily  promises 
whidi  would  form  a  legal  consideration."  (Law  Diet 
"Agree.") 

Sec  415.  NATURE  OF  THE  AGREEMENT 
OR  ASSENT  OF  THE  PARTIES.— In  general, 
the  agreement  or  assent  of  the  parties  must  be  a  mutual 
willingness  to  enter  upon  and  be  bound  by  an  under- 
stood bargain.  There  is  no  contract  unless  the  parties 
so  assent  to  the  same  thing  and  in  the  same  sense.  But 
this  does  not  necessitate  a  union  of  the  secret  thoughts 
and  intentions  of  the  parties;  H  is  sufficient  if  there  be 

*"Agree  no  more  implies  a  consideratioc  than  the  word  prom- 
ise."   (Newc(Hi)b  T.  Clark,  1  Den.  236 ;  Sage  v.  Wilcox,  6  Conn. 

81.) 

"Agreement  is  more  comprehensive  than  promise;  signifies  a 
mutual  contract,  on  consideration,  between  two  or  mtnre  parties, 
A  statute  (of  frauds)  which  requires  the  agreement  to  be  in 
writing  Includes  the  consideration."  (Wain  v.  Walters,  6  Eaat 
10 ;  Andrews  v.  Pontoe,  «4  Wend.  S88.) 
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«  phin  request  cm  the  one  side  and  an  assent  oa  the 
other.  All  that  is  necessary  is  a  manifest  outward  as- 
sent of  the  parties  to  the  same  thing  in  the  same  gen- 
eral senae.  (1  Pars.  Cont.  475.)  This  assent  or  agree- 
ment usually  originates  from  question  and  answer,  that 
is,  off^  and  acceptance.  Thus  A  says  to  B,  "I  will  sell 
you  my  horse  for  $50."  B  replies,  "I  accept  your  offer." 
By  this  offer  and  its  acceptance  the  assent  of  both  par- 
ties is  manifested  and  the  spoken  words  conclude  both 
from  denying  that  they  did  so  assent. 

Sec.  416.  ACCEPTANCE  NECESSABY  TO 
COMPLETE  THE  ASSENT.— When  a  proposition 
has  been  communicated  by  one  party  to  anotiier  it  must 
be  accepted  and  the  acceptance  conununicated,  or  put 
in  a  proper  way  to  be  communicated,  to  the  maker  of 
the  offer  in  order  to  form  a  unitxi  of  mind  necessary  to 
agreement.  The  acceptance  of  the  terms  of  the  offer 
must  be  as  full  and  complete  as  they  were  made.  There 
must  be  no  reservations,  or  adding  of  conditions  by  the 
acceptor;  the  <^er  must  be  accepted  or  rejected  in  toto. 
So  if  an  offer  be  made  to  a  person  by  mail  or  otherwise, 
to  sell  a  certain  horse  for  $50,  a  complete  acceptance  of 
sudi  an  offer  mi^t  be  made  by  the  reply  *'Yes;"  but  if 
the  answer  should  be  "Yes,  if  you  warrant  him,"  there 
is  a.  change  or  qualification  of  the  offer  whidi  is  not  an 
acceptance,  but  a  refusal  of  the  offer  as  made,  and  the 
submissicHi  of  a  new  oSet  to  the  seller,  which  he  may  ao- 
cepl  or  reject.* 

*1  Pan.  Coot  476 ;  Savyer  t.  Brouart,  67  Iowa  67S ;  Bakar 
1.  BoH»  S6  Wis.  100 ;  Faino  t.  Weston,  SI  Ver.  846. ) 
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Sec  417.  HOW  ACCEPTANCE  MAY  BE 
MADE. — The  acceptance  of  an  offer  may  be  by  express 
words  or  by  conduct.  Where  an  offer  is  made  and 
neither  accepted  nor  rejected  expressly,  but  tiie  party 
to  whom  the  offer  is  made  proceeds  in  the  matter  and 
derives  profit  or  benefit  from  it,  or  asserts  rights  over 
the  thing  in  regard  to  which  the  offer  is  made,  here  tiie 
offer  is  held  to  be  impliedly  a<Mepted.  Where  some  par- 
ticular thing  is  to  mark  the  acceptance,  a  doing  of  tiiis 
Hung  completes  the  contract,  as  where  a  letter  asked  if 
goods  would  be  supplied  at  a  certain  price,  and  stated 
that  if  they  would  the  first  cargo  was  to  be  shipped  on 
receipt  of  letter.  A  shipment  of  the  cargo  was  held 
to  comjdete  the  contract.* 

In  general,  an  offer  cannot  be  made  in  such  terms 
that  an  acceptance  will  be  assumed  without  communica- 
tion, as  if  a  letter  making  an  offer  should  state  that  if 
no  reply  was  received  an  acceptance  would  be  assumed. 
The  biurden  of  writing  a  refusal  cannot  be  thus  put  upon 
a  party.  (Felthouse  v.  Bindley,  11  C.  B.  N.  S.  689.) 
But  a  comparatively  recent  case  holds  that  a  proposal 
may  be  made  under  such  circumstance  as  not  by  neces- 
sary implication  to  call  for  a  reply  in  acceptance.  (Fry 
v.  Franklin  Ins.  Co.,  40  O.  St.  108.) 

Any  fraud  on  the  part  of  the  offerer  in  getting  tiie 
acceptance  will  void  the  contract.  Where  the  party  to 
secure  the  signature  to  a  note  read  less  interest  thui  the 

•Beach  on  Contracts,  67;  Storm  t.  U.  S.,  94  U.  S.  76.  See 
abo  Appendix  8  for  illustrative  cases. 
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note  was  written  for,  this  was  held  to  void  the  contract. 
(Stacy  V.  Roos,  27  Tex.  8.) 

Sec  418.  AN  OFFER  IS  REVOCABLE  UN- 
TIL ACCEPTED.— Any  offer  without  consideration 
may  be  withdrawn  at  any  time  before  acceptance,  but  in 
the  case  of  an  offer  communicated  by  moil,  the  offer  is 
considered  as  being  repeated  every  instant  of  time  until 
the  letter  has  reached  its  destination,  and  the  correspond- 
ent has  had  a  reasonable  time  to  answer  it.  (Dunlap  r. 
Higgins,  1  H.  L.  Cas.  981.)  If  the  offer  is  not  retracted 
it  remains  in  force  until  the  time  for  acceptance  or  re- 
jection has  arrived.  It  may  be  retracted  before  accept- 
ance, but  the  levocaticHi  must  be  communicated  to  be  ef- 
fective. (Stitt  V.  Huidekopers,  17  Wall.  884;  Beach 
on  Contracts,  Sec  S7.) 

The  offerer  may  withdraw  the  offer  at  any  time  be- 
fore acceptance,  but  if  he  does  not  do  so,  how  long  may 
the  acceptor  wait  and  then  accept  without  the  offer  laps- 
ing? Will  it  be  a  minute,  or  a  week,  or  kmger?  This  is 
a  questicHi  that  cannot  be  answered  definitely  in  any  case. 
The  rule  is,  that  the  offer  continues  a  reasonable  time, 
and  that  the  determination  of  a  reasonable  time  depends 
upon  the  circumstances  of  the  particular  case,  and  does, 
in  fact,  vary  from  a  few  minutes  in  cases  to  a  mudb 
longer  time  When  the  facts  are  shown,  what  is  a  rea- 
s(xiable  time  is  a  questicm  of  law.* 

*Loriiig  T.  Boston,  ?  Mete.  409;  Ferrier  v.  Storer,  6S  la. 
484.  The  drcunutanees  attendiBg  the  negotiations,  and  the 
character  and  subject  matter  of  the  contract  will  aid  in  deter- 
mining the  question  of  reasonable  time.     In  general,  the  inten- 
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Sec.  419.  OFFERS  ON  TIME,— AU  offers  might 
be  considered  aa  on  time,  as  the  answer  must  follow  the 
offer  and  cannot  be  exactly  simultaneous  with  it.  But 
by  an  offer  on  time  is  meant  oae  in  which  the  offerer  gives 
the  person  a  definite  time  within  whidi  he  may  accept. 
Thus  the  person  making  the  offer  may  say,  "I  will  give 
you  this  hour,  or  this  day  to  decide,"  and  thus  fixes  the 
time  during  whidi  the  offer  is  to  continue.  The  offerer 
may  withdraw  the  offer  within  the  time,  as  there  is  no 
consideration  for  his  agreeing  to  keep  the  offer  op^i. 
But  in  case  an  option  is  given  to  buy  or  sell  within  a  cer- 
tain time,  and  a  cwisideration  paid  for  it,  a  ccunplete  con- 
tract has  been  made  which  is  binding  upon  both  parties. 

Sec.  420.  GENERAL  OR  PUBLIC  OFFERS.— 
At  its  first  promulgation  an  offer  need  not  be  made  to 
any  specific  person.  It  may  be  made  generally  and  left 
open  so  that  (my  one  accepting  it  is  the  <me  contracted 
with.  A  common  example  of  sudi  an  offer  is  in  the  case 
of  a  reward,  whidi  is  offered  to  all  the  world,  and  when 
its  terms  are  c(»nplied  with  by  any  one  it  is  binding.    But 

tion  of  the  partieB  as  to  the  time  the  offer  is  to  remain  open 
will  govern;  if  the  time  is  stated  there  is  no  trouUe,  aod  where 
no  time  is  stated  or  agreed  on  then  a  reasonable  time  is  intended. 
Convenieace,  policy  and  common  sense  aid  in  determining  what 
shall  be  a  reasonable  time  in  each  particular  case.  If  an  offer 
were  made  to  one  who  was  present  aad  refused  to  consider  it  and 
tnmed  away,  the  offer  would  doubtless  be  construed  as  terminat- 
ed at  once,  but  where  it  is  made  by  mail  to  one  at  a  distance,  it 
would  continue  until  the  part;  would  have  a  reasonable  time  to 
consider  and  accept,  provided  it  was  not  recalled  in  the  mean- 
tiMW.    Bee  Beadi  on  Contract,  Sec  44. 
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such  an  offer  must  be  acted  on  with  knowledge  of,  and 
with  a  view  to  obtaining  the  reward.  (Beach  on  Cont., 
Sec.  41;  Burke  v.  Express  Co.,  50  Cal.  218;  Fitch  v. 
Snedaker,  38  N.  Y.  250.)  A  public  offer  to  do  work  at 
fixed  terms,  is  impliedly  assented  to  by  one  having  work 
done,  so  a  public  offer  to  do  advertising  at  certain  rates 
is  accepted  by  persons  having  work  performed  by  the 
persMi  advertising. 

A  general  or  public  offer  is  revocable  by  the  offerer 
at  any  time  before  it  is  accepted  or  anything  done  in  re- 
liance on  it,  and  if  publicly  recalled,  a  perscxi  though 
ignorant  of  the  recall  cannot  claim  reward  for  the  serv- 
ice done.  It  differs  in  this  respect  from  a  promise  made 
to  an  mdividual.    (Shuey  v.  U.  S.,  92  U.  S.  78.) 

Sec.  421.  OFFERS  AT  AUCTION,  WHEN 
ACCEPTED? — Bids  by  persons  at  an  auction  are 
simply  offers  to  buy  at  that  price,  and  are  not  binding, 
and  may  be  withdrawn  at  any  time  before  acceptance. 
The  acceptance  is  announced  by  letting  fall  the  hammer 
and  knocking  the  article  off  to  the  bidder;  when  this  is 
dfflie  the  offer  is  irrevocable.* 

'Orders  for  floods.  An  order  sent  by  a  person  to  a  dealer  for 
goods  is  an  offer  to  buy,  and  does  not  become  a  contract  untQ 
it  is  accepted  by  the  dealer,  or  some  act  is  done  on  the  faith  of 
it,  as  tbe  shipment  or  deliver;  of  the  goods.  (Dent  t.  Steam- 
ship Co.,  49  N.  Y.  890;  Briggs  t.  Sizer,  80  N.  Y.  652;  Crook 
V.  Cowan,  64  N.  C.  743.) 

What  is  an  offer  or  proposal  t  Preliminary  negotiations  must 
be  distinguished  from  an  offer  or  proposal.  Tbe  question  is  one 
of  intention ;  did  tbe  party  mean  to  make  a  proposal  or  was  he 
only  settling  terms  of  agreement  into  which  he  proposed  to  enter 
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Sec  422.  EFFECT  OF  FAILURE  TO  COM- 
MUNICATE ALL  THE  TERMS  OF  OFFER.— 

"If  an  offer  contains  on  ita  face  the  terms  of  a  complete 
contract,  the  acceptor  will  not  be  bound  by  any  other 
terms  intended  to  be  included  in  it ;  unless  it  appear  tiiat 
he  knew  of  those  tenns>  or  had  their  existence  brou^t 
to  his  knowledge  uid  was  cap^le  of  informing  himself 
of  their  nature.  Cases  which  illustrate  this  rule  arise 
when  a  contract  has  been  made  with  a  railway  company 
for  tiie  safe  carriage  of  the  plaintiff,  or  of  his  luggage; 
or  for  the  deposit  or  bailmait  of  baggage  in  a  doak 
room;  or,  as  in  the  last  reported  case  on  the  subject, 
vhexe  «  contract  has  been  made  for  the  deposit  of  an  ar- 
ticle imd  its  sale  upon  commission.  In  each  case  the 
document  or  ticket  delivered  to  the  plaintiff  contained 
terms  modifying  the  liability  of  the  defendant,  the  of- 

vben  all  the  particulars  were  adjusted?  Until  all  the  temu  are 
settled  the  proposer  may  retire  from  the  bargain.  So  all  com- 
municatioDs  addressed  in  general  language  to  those  interested  in 
a  trade  or  business,  as  circulars,  stating  terms  upon  which  gooda 
maj  be  ordered,  are  mere  advertisements  and  not  offers.  (Beadi 
on  Contract,  Sec.  S6 ;  Hill  t.  Webb,  4S  Mioa.  645 ;  Moulton  t. 
Kershaw,  69  Wis.  816;  Lincob  y.  Erie  Freserring  Co.,  1S2 
Mass.  129.) 

Rule  as  to  written  draft.  If  an  agreement  is  concluded  and 
acted  upon,  it  is  binding,  though  it  is  understood  that  it  Is  after- 
wards to  be  reduced  to  writing.  But  if  a  written  draft  is  viewed 
as  the  consummation  of  the  negotiations,  and  not  a  mere  mano- 
rial, there  is  no  contract  until  it  is  finally  signed.  (Beach  on 
Contract,  Sees.  2,  9;  Steam^ip  Co.  v.  Swift,  86  Me.  248; 
Blaney  v.  Hoke,  14  O.  St.  296;  Sanders  v.  PotUitzer  Co.,  144 
N.  T.  209.) 
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fercTt  as  carrier  or  bailee;  in  each  case  the  plaintiff,  as 
acceptor,  alleged  that  the  terms  were  not  brought  to 
his  notice  so  as  to  form  part  of  the  offer  which  he  ac- 
cepted. 

"The  law  applicable  to  these  cases  is  thus  laid  down 
by  Mellish,  L.  J.:  'If  the  person  receiving  the  ticket  did 
not  see  or  know  tiiat  there  was  any  writing  on  the  ticket, 
he  is  not  bound  by  the  conditions;*  if  he  knew  there  was 
writing,  and  knew  or  believed  that  Uie  writing  contained 
conditions,  then  he  is  bound  by  Uie  conditions  ;t  if  he 
knew  there  was  writing  on  the  ticket  but  did  not  know 
or  believe  that  the  writing  contained  cooditicms,  nev»> 
theless  be  would  be  bound,  if  the  delivering  to  him  of 
the  ticket  in  such  a  manner  tiiat  he  could  see  there  was 

•In  Hendcraon  v.  SteveiiBon,  L.  R.  S  H.  L.  Sc  App.  470, 
the  plaintiff  bought  a  ticket  by  steamer  from  Dublin  to  White- 
liBTen.  On  the  face  of  the  ticket  were  these  words  only,  "Dublin 
to  Whitehaven."  The  bock  of  the  ticket  contained  a  statement 
exonpting  the  company  from  liability  for  loss,  injury  or  delay 
to  the  holder  or  his  baggage.  The  vessel  being  lost  by  the  neg- 
lect of  the  Company's  servants,  the  House  of  Lords  held  that  the 
Company  were  liable  for  the  lost  baggage  notwithstanding  the 
terms  on  the  back  of  the  ticket,  of  which  the  plaintiff  knew 
nothing  and  consequently  could  not  have  assented  to. 

fHanis  v.  6.  W.  Railway  Co.,  IS  B.  D.  616.  In  this  case 
luggage  was  deposited  in  the  parcel  room  of  the  Company,  and 
a  ticket  given  the  depositor,  bearing  on  its  face  the  words,  "Sub- 
ject to  the  conditions  on  the  other  side."  One  of  the  conditions 
limited  the  Company's  liability  to  $26  for  each  package.  The 
luggage  was  lost,  and  a  suit  brought  to  recover  more  than  $25 ; 
phuntiff  admitted  a  knowledge  that  the  ticket  contained  condi- 
tions, but  did  not  read  them.  The  court  held  the  plaintiff  bound 
by  the  conditions  and  limited  the  recovery  to  the  amount  stated. 
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writing  upon  it,  was,  in  the  opinion  of  the  jury,  reasona 
ble  notice  that  the  writing  ccmtained  conditions.'  "t  (An- 
son <»i  Cmtract,  p.  16;  Parker  v.  S.  E.  Railway  Co.t 
2  C.  P.  D.  428.) 

Sec  428.  THE  OFFER  MUST  BE  INTEND- 
ED AS  SUCH.— The  intention  of  the  one  party  to  ob- 
serve the  matter  in  question,  expressed  to  and  accepted 
by  the  other,  for  the  purpose  of  creating  a  right  to  its 
observance,  constitutes  <&  promise.  (Leake  on  Cont. 
18.)  But  where  a  person  whose  horse  had  been  stolen, 
exclaimed,  "I  will  give  $100  to  any  one  who  will  find 
out  tiie  thief,"  it  was  held  not  to  be  an  o£fer  to  pay  a 
reward,  but  merely  su  explosion  of  wrath  against  the 
thief.  (Higgins  v.  Lessig,  49  111.  App.  459.)  So  where 
a  man  with  a  marriageable  daughter  said  he  would  give 
$500  to  him  who  married  his  daughter  with  his  consent, 
he  was  held  not  to  be  bound  by  the  offer,  the  words  being 

:]:ParkeF  v.  S.  £.  Railway  Co.,  S  C.  P.  D.  416.  In  this  case 
baggage  was  left  in  the  doakroom  of  Company  on  term*  stated 
oa  the  back  of  a  ticket  on  the  face  of  which  was  printed,  "See 
back."  The  plaintiff  admitted  knowing  that  there  was  writing 
on  the  ticket,  but  denied  knowing  that  the  writing  contained 
conditions.  The  decision  of  the  Court  of  Appeals  was,  that  the 
plaintiff  was  bound  b;  the  conditions  if  in  the  opinion  of  the 
jury  the  ticket  amounted  to  reasonaUe  notice  of  its  existence. 

"Id  all  of  these  cases  the  question  is  the  same.  Have  the 
terms  o(  the  offer  been  fully  communicated  to  the  acceptor? 
And  the  tendency  of  ^iudicial  decision  is  towards  a  general  rule, 
that  if  a  man  accepts  a  document  which  purports  to  contain  the 
tenns  of  an  offer,  he  is  bound  by  all  the  terms,  though  he  may 
not  choose  to  inform  himself  of  their  ieaor  or  even  of  their 
existence."     (Anson  on  Ctmtract,  p.  18.j 
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c(»uidered  merely  to  excite  suitors.  (Week  r.  Tibold, 
Roll  Abr.,  p.  6.) 

And  it  is  held  that  a  proposal  must  not  only  be  in- 
tended to  create  legal  relations,  but  must  also  be  capable 
of  creating  than,  that  is,  must  not  be  so  indefinite  or  il- 
lusory as  to  m^e  it  difficult  to  say  what  had  been  prom- 
ised.   (Anson  ina  Contract,  p.  19.) 

Sec  424.  HOW  AN  OFFER  MAY  BE  TERMI- 
NATED.—We  have  seen  (Section  418)  that  any  oflfer 
may  be  revoked  before  acceptance,  but  this  rule  should 
except  offers  under  seal.  Further  we  have  seen  that 
an  offa:  unaccepted  will  lapse  by  the  expiration  of  a 
reasanable  time,  and  that  where  the  parties  have  pre- 
scnbed  a  definite  time  the  offer  terminates  by  efBux  of 
the  specified  time  without  aooeptance.    ( Section  419.) 

Again,  an  offer  may  be  terminated  by  breach  of  pre- 
scribed conditicois  as  to  the  mode  of  acceptance.  Thus 
where  the  offer  was  to  sell  flour  the  answer  to  be  sent  by 
return  of  the  wagon  whidi  brou^t  the  offer,  an  accept- 
ance by  letter,  Uiough  supposed  to  be  speedier  was  not 
a  proper  acceptance.  (Eliason  v.  Henshaw,  4  Wheat. 
225.)  This  failing  to  accept  in  the  manner  prescribed 
by  the  offerer  may  be  considered  a  refusal  of  the  offer  as 
made,  and  the  making  of  a  counter  proposition,  in  which 
case  the  offerer  may  treat  the  offer  as  rejected.  (Beach 
oa  Contract,  Sec.  51.)  The  acceptance  must  be  without 
condition,  and  absolute.  (Egger  v.  Nesbitt,  122  Mo. 
667.)  But  it  is  held  that  if  an  offer  is  not  revoked,  a 
party  may  accept  it,  although  be  previously  asked  the 
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proposer  to  modify  the  tenns.  ( Stevenson  r.  McLane, 
L.  R.  5  Q.  B.  D.  846.) 

The  death  of  either  party  before  acceptance  termi- 
nates the  ofiFer.  The  representatives  of  the  mt^er  of 
an  offer  are  not  bound  by  an  acceptance,  nor  can  t2iey 
accept  it  on  behalf  of  his  estate.  (Ans<Hi  on  Contract, 
p.  22;  Frith  v.  Lawrence,  1  Paige  484.)  So  notice  of 
the  dissolution  of  a  partnership  revokes  an  offer  by  the 
firm.    (Goodspeed  v.  Plow  Co.,  45  Midi.  822.) 

Sec.  425.  AGREEMENTS  MADE  BY  POST 
CONSIDERED.— An  offer  communicated  by  letter 
is  construed  a  continuing  offer  during  every  instant  of 
time  until  it  has  readied  the  person  addressed  and  a 
reasonable  time  has  been  given  in  i^ch  to  accept  or 
reject.*    It  may  be  withdrawn  by  the  sender  at  any 

'Adams  t.  LiDdseS,  1  B.  &  Aid.  681.  In  tiiis  case  tliere  waa 
an  offer  to  wD  wool  to  plaintiff  made  by  letter  dated  Sept.  Sd, 
1817.  The  letter  was  misdirected  and  did  not  reach  plaintiff 
nntil  Sept.  5th,  it  was  then  accepted  and  letter  posted ;  the  de- 
fendant had  in  the  meantime  sold  the  wool  elsewhere,  mie  plain* 
tiff  sued  for  the  non-delivery  of  the  wool,  and  the  defendant 
claimed  that  the  contract  was  not  complete  untO  the  letter  of 
accqitanoe  reached  hink  But  the  court  held  'that  if  that  were 
10  no  contract  could  ever  be  completed  by  the  post.  For  if  the 
defendants  were  not  bound  b;  their  offer,  when  accepted  bj  the 
plaintiffs,  till  answer  was  received,  then  the  plaintiffs  ought  not 
to  be  bound  till  after  they  had  received  the  notification  that  the 
defendants  had  received  their  answer  and  assented  to  it.  And 
so  it  might  go  on  ad  infinitum."  The  case  intimates  that  the 
postoffice  is  made  the  agent  for  the  party  making  the  offer,  both 
to  deliver  the  offer  and  reodve  the  acceptance.  (Beadi  on 
Contract,  Sec.  S7.) 
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time  before  the  letter  of  acceptance  is  mailed,  but  the 
notice  of  withdrawal  must  readi  or  be  commimicated  to 
the  person  to  whom  the  offer  has  been  made  before  it  ia 
effective-t  The  acceptance  of  an  offer  by  post  is  CMn- 
plete  i^en  the  letter  of  acceptance  is  duly  posted,  prop- 
erly addressed  and  prepaid.    The  assent  of  the  parties 

fBynie  t.  Van  Tienhoven.  6  C.  F.  D.  S49.  In  this  case  the 
offer  was  sent  bj  post  from  Cardiff  on  October  Ist  to  the  plaintiff 
■t  New  York;  the  offer  requested  a  reply  by  cable.  On  the  11th 
of  Octi^r  the  plaintiff  received  the  letter  and  at  once  accepted 
by  cable.  On  the  8th  of  October  a  letter  had  been  posted  with- 
drawing the  offer.  The  court  passed  upon  the  two  questions: 
**1.  Whether  a  withdrawal  of  an  offer  has  any  effect  until  it  is 
communicated  to  the  party  to  whom  the  letter  is  sent.  2. 
Whether  porting  a  letter  of  withdrawal  is  a  conununication  to 
the  person  to  whom  the  letter  is  sent.**  And  held  "that  both 
legal  principle  and  practical  convenieDce  require  that  a  person 
who  has  accepted  an  offer  not  known  to  him  to  have  been  revoked 
shall  be  in  a  position  safely  to  act  upon  the  footing  that  the 
offer  and  the  acceptance  constitute  a  contract  binding  upon  both 
parties."  To  the  same  effect,  see  Tayloe  v.  Merchant  Fire  Ins. 
Co.,  9  How.  890;  Hamilton  v.  Lycoming  Ins.  Co.,  S  Pa.  St 
S4S;  LungstraoBS  v.  German  Ins.  Co.,  48  Mo.  SOI.  The  rule 
Just  stated  is  well  settled  in  this  country  where  the  letter  of 
acceptance  is  mailed,  or  placed  in  the  hands  of  an  agent  of  the 
proposer,  but  if  the  acceptance  was  sent  by  an  agent  of  the  ac- 
ceptor, then  the  rule  is  that  it  must  be  received  by  the  proposer. 
(Minnesota  Oil  Co.  v.  Collier  Lead  Co.,  4  Dill.  431 ;  Washburn 
v.  Fletcher,  4S  Wis.  162.) 

Where  an  offer  is  made  and  a  stated  time  given  In  which  the 
offer  may  be  accepted,  such  an  offer  without  consideration  may 
be  retracted  at  any  time,  and  it  seems  that  in  such  a  case  no 
formal  noUce  is  necessary  to  constitute  a  withdrawal  of  the 
offer.  It  is  held  sufficient  if  tiie  person  making  the  offer  does 
aome  act  inconsistent  with  keeping  the  offer  open,  as,  aelling  tba 


.y  Google 


«C  CONTRACTS. 

to  tiie  tenns  is  tiien  OHuplete,  «nd  the  agreement  is  bind- 
ing OD  both,  and  this  is  so  altbon^  a  letter  withdraw- 
ing the  offer  has  been  written  and  posted  previously, 
but  not  yet  received  by  the  offeree.  The  acceptance 
makes  the  contract  when  posted,  and  it  does  not  matter 
if  the  letter  of  acceptance  fails  to  readi  the  offerer.* 

Sec  426.  SAME  SUBJECT— SPECIAL  HOLD- 
INGS.— In  Massachusetts  the  law  is  that  an  acceptance 
by  post  only  takes  effect  when  it  readies  the  proposer. 
(MeCulloch  v.  Ins.  Co.,  1  Pick.  278.) 

Where  the  sender  in  mailing  an  acceptance  has,  un- 
der the  postal  regulations,  a  "locus  poenitentise"  or  op- 
portunity to  withdraw  the  letter  before  it  leave  the  town, 
the  posto£ce  is  probably  his  agent  until  Ihe  letter  has 
left  the  town.  But  if  there  can  be  no  reclamation  of  the 
letter  it  is  the  property  of  the  addressee  as  soon  as 
posted.  (Beach  on  Contract,  Sec  60;  Ex  Parte  Cote, 
L.  R.  9  Ch.  App.  27.) 

property  or  thing  to  some  other  person,  and  that  the  person  to 
whom  the  offer  was  made  has  knowledge  of  such  act.  (Fom- 
eroy  oo  Cont.  Sec.  61 ;  Dickinson  v.  Dodds,  3  Cb.  D.  463.)  And 
see  Cooke  t.  Oxley,  S  Term  653. 

•Household  Ins.  Co.  t.  Grant,  4  Ex.  D.  SSI.  This  case  holds 
that  the  agreement  is  complete  from  the  moment  the  letter  is  put 
in  tiie  mail,  and  that  the  subsequent  fate  of  the  letter  can  not 
affect  it  Thesiger,  L.  J.,  stating  the  law  to  be,  '*that  the 
acceptor,  in  posting  the  letter,  has'put  it  out  of  bis  contrcd  and 
done  an  extraneous  act  which  clenches  the  matter  and  shows 
beyond  all  doubt  that  eadi  side  is  bound.  How  then  can  a 
casualty  in  the  post,  whether  resulting  in  delay,  wbidi  in  com.' 
merdal  transactions  is  often  as  bad  as  no  delivery,  or  in  non- 
deliTery,  unbind  the  parties  or  unmake  the  contract?" 
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The  authority  to  accept  by  post  arises  from  the  in- 
tention of  the  parties,  whidi  may  be  express,  or  gathered 
ftiHn  the  fact  that  in  the  ordinary  conduct  of  affairs  it 
must  have  been  intended  that  tlie  post  was  to  be  the 
means  of  cnnmimication.  Where  it  is  the  custom  and 
general  usage  to  deaX  by  post,  the  authority  will  be  pre- 
sumed.   (Beach  on  Contract,  Sec.  61.) 

It  is  well  settled,  both  in  the  United  States  and  Eng- 
land, that  the  rules  applicable  to  communications  by 
post,  govern  cwomunicatifms  by  telegraph.  ("Con- 
tracts 'by  Telegraph,"  14  Am.  L.  Reg.  401;  Trevor  r. 
Ward,  86  N.  Y.  807;  Egger  v.  Nesbitt,  122  Mo.  667.) 

The  place  of  the  contract,  when  material,  is  deter- 
mined by  the  place  of  acceptance.  So  where  an  o£fer 
was  made  m  Boston  and  accepted  by  (telegram  from 
Providence,  R.  I.,  the  contract  was  held  to  have  been 
made  in  Rhode  Island,  though  it  was  to  be  performed 
ID  Massachusetts.  (Ferry  v.  Mt.  Hope  Iron  Co.,  15 
R.  I.  880.)* 

Sec.  427-  REALITY  OF  CONSENT.— Consent 
being  an  act  of  mind,  it  follows  that  there  must  be 
mental  capacity  in  the  contractmg  parties,  and  we  shall 
see  that  insane  persons,  idiots,  etc.,  cannot  assent  to  or 
make  an  o£Fer  which  will  bind  them.  Further,  the  con- 
sent of  the  cantracting  parties  must  be  real  and  genuine, 

*'n!lie  place  of  ooatract  is  material  u  prima  fade  denoting 
the  Uw  by  which  it  is  to  be  construed  and  regulated,  and  the 
law  by  which  the  capacity  of  the  parties  to  the  contrad;,  as  de- 
pendent upon  infancy,  lunacy,  marriage,  is  detemuned."  (Leake 
OD  Contract,  49.) 
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and  if  given  under  such  circumstances  as  negative  a  gen- 
uine expression  of  intention  there  is  no  valid  agreement. 
The  cases  or  causes  of  unreality  of  consent  are  usually 
classified  as  aiL^g  from,  Mistake,  Misrepresentation, 
I>>raud,  Duress,  and  Undue  Influence,  eadi  of  which  we 
shall  notice  briefly. 

Sec  428.  SAME  SUBJECT— MISTAKE.— 
Where  the  parties  have  not  meant  the  same  thing;  or 
one  or  both  may,  though  meaning  the  same  thmg,  have 
formed  untrue  conclusions  as  to  the  subject  matter  of 
the  agreement,  it  is  a  mistake.  (Anson  on  Contract*  p. 
121.)  t 

Mistake  of  intention,  which  is  here  being  considered, 
is  to  be  distinguished  frcHn  mistake  of  expression,  which 
tile  oourts  fdlow  parties  to  explain  or  correct.  It  is  also 
to  be  distinguished  from  failure  of  consideration,  where 
the  question  is  not  whether  the  party  contracted  at  all, 
but  whether  the  terms  of  ihe  contract  have  been  fulfilled. 
If  a  party  fails  to  put  in  the  agreement  all  the  terms 
of  the  contract  consented  to  and  thereby  bind  the  other 
party  to  fulfillment,  this  is  not  mistake.  It  is  to  be  ob- 
served that  the  cases  in  whicli  mistake  invalidates  con- 
tracts are  excepti<His  to  the  general  rule  stated  in  a  pre- 
vious section  (ante.  Sec.  415)  that  the  parties  are  boimd 
by  their  assent,  expressed  in  plain  terms,  and  uninflu- 
enced by  fraud  or  diu-ess. 

Anson,  in  bis  work  on  contracts  mentions  several  in- 
stances of  mistake  as  follows: 


fSee  Appendix  8,  for  illustrative  cases. 
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(a)  Mistake  as  to  the  Nature  of  the  Transaction. 
This,  he  says,  is  of  rare  occurrence,  beoause  men  usually 
know  ^at  they  are  contracting  about.  The  mistake 
arises  from  some  misrepresentation  or  deceit  on  the  part 
of  a  third  party,  and  thus  distinguishes  the  case  from 
that  of  fraud.  Where  a  deed  was  executed  by  an  illiter- 
ate person  who  was  told  that  it  was  a  release  of  arrears 
of  rent,  it  was  held  void  for  mistake.  (Thorougfagood's 
Case,  2  Co.  Rep.  9.)  So  m  Foster  v.  McKinnon,  L.  R. 
4  C.  F.  704,  an  indorsement  of  a  bill  of  exchange  was 
secured  by  the  representation  by  the  aroeptor  that  it  was 
a  guarantee,  and  it  was  held  not  to  be  a  binding  endorse- 
ment, though  in  the  hands  of  a  subsequent  bona  fide  en- 
dorsee for  value.  This  rule  is  followed  in  the  American 
cases,  the  reason  for  the  rule  being  that  it  is  invalid  not 
merely  for  fraud,  if  fraud  is  present,  but  because  the 
mind  of  the  signer  did  not  accompany  tlie  signature; 
that  is,  he  never  intended  to  sign  such  a  contract  as  he 
did  sign.  But  the  rule  is  qualified  to  this  extent,  that  as 
a  defense  agunst  a  bona  fide  holder  of  negotiable  paper, 
the  defendant  must  show  that  he  was  not  guilty  of  neg- 
ligence in  signing  the  paper.  (Piffer  v.  Smith,  57  111. 
027;  Soper  v.  Feck,  51  Mich.  668;  Ross  t.  Doland,  29 
Ohio  SL  478.)* 

*Iq  nearly  all  of  the  United  States  it  has  been  held,  that  a 
person  in  full  posgession  of  his  faculties,  and  not  illiterate  to 
the  extent  of  inability  to  read,  vho  signs  a  paper  or  note  under 
the  belief  that  it  is  a  contrad;  of  a  different  character,  though 
he  has  not  read  it,  and  has  relied  on  the  reading  and  representa- 
tion of  another,  is  still  bound,  as  his  execution  of  the  paper 
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(b)  Mistake  as  to  the  Person  wi1&  Whom  tiie  Con- 
tract is  Made.  A  party  contracting  wiUi  another  has 
regard  to  his  credit  and  character,  and  is  not  bound  if 
by  mistake,  or  without  his  consent,  another  is  substi- 
tuted for  the  one  intended  to  be  contracted  with.  Thus, 
in  a  case  where  ice  was  being  supplied  to  a  customer 
by  a  defter,  and  anotiier  bought  the  dealer's  business 
and  kept  on  supplying  the  consumer  without  notifying 
him  of  the  diange,  it  was  held  that  there  was  no  privity 
of  contract  between  the  new  dealer  and  consume-,  whidi, 
with  the  possession  and  use  of  the  property,  would  sup- 
port am  implied  promise  to  pay  for  the  ice.  (B{»ton  Ice 
Co.  V.  Potter,  128  Mass.  28;  Boulton  t.  Jones,  2  H.  & 
N.  564.) 

(c)  Mistake  as  to  the  Subject  Matter  of  the  Con- 
tract. In  order  to  ccmstitute  sudi  a  mistake  as  to  the 
subject  matter  of  the  contract  as  to  avoid  it,  it  must 
clearly  appear  that  the  party,  without  any  fault  of  his 
own,  made  a  prima  facie  agreement  contrary  to  his  real 
intention.  A  mere  mistake  as  to  his  powers,  judgment, 
rij^ts,  etc.,  will  not  entitle  a  party  to  avoid  a  ccHitract 
which  he  has  knowingly,  but  indiscreetly,  entered  into.* 

under  such  circumstances  is  prima  facie  negligence  as  will  na- 
der  him  liable  to  a  bona  fide  holder.  (Baldwin  v.  Barrows,  86 
Ind  861 ;  Chapman  v.  Rose,  56  N.  Y.  187^;  Mackej  t.  Peter- 
■on,  X9  Minn.  299.) 

*"If,  whatever  a  man's  real  intention  may  be,  he  bo  oonducta 
himself  that  a  reasonable  man  would  believe  that  he  was  assent- 
ing to  the  terms  proposed  b;  the  other  part;,  and  that  other 
party  upon  that  belief  enters  into  the  contract  with  him,  the  man 
tbus  conducting  himself  would  be  equally  bound  as  if  be  had 
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Mistake  as  to  the  subject-matter  of  a  contract,  says 
Anson,  will  only  avoid  it  in  three  cases:  (1)  Where  the 
parties  have  agreed  upon  the  subject-matter,  but  un- 
knovm  to  them  it  has  ceased  to  exist,  the  contract  is 
void.*  (ii)  Where  tiiere  are  two  things  of  the  same 
name  or  description,  and  the  parties  fail  to  agree  in  in- 
intended  to  agree  to  the  other  party's  terms."  (Blackburn,  J., 
in  Smith  y.  Hughes,  6  Q.  B.  p.  607.) 

"The  question  is  not  what  the  parties  thought,  but  what  they 
said  and  did.  A  sells  to  X,  and  X  beUeves  that  he  is  buying 
*this  bar  of  g(dd,'  this  barrel  of  oysters,'  this  case  of  cham- 
pagne.* The  bar  turns  out  to  be  brass,  the  barrel  to  contain 
oatmeal,  the  case  to  contain  sherry.  The  parties  are  honestly 
mistaken  as  to  the  subject-matter  of  the  contract,  but  their  mis- 
take has  nothing  to  do  with  their  respective  rights.  These  de- 
pend on  the  answer  to  the  question:  Did  A  sell  to  X  a  bar  of 
metal  or  a  bar  of  gold?  a  case  of  wine  or  a  case  of  champagoeP 
a  barrel  of  provisions  or  a  barrel  of  oysters  P  A  contract  for  a 
bar  of  gold  is  not  performed  by  the  deUvery  of  a  bar  of  brass. 
A  contract  for  a  bar  of  metal  leaves  each  party  to  take  his 
chance  as  to  the  quality  of  the  thing  contracted  to  be  sold,  but 
this  again  would  not  be  performed  by  the  delivery  of  a  bar  of 
wood  punted  to  look  like  metal."  (Anson  on  Contract,  pp. 
127-8.)  Such  a  failure  to  deliver  the  article  sold,  or  the  deliver- 
ing of  one  of  a  different  character,  is  not  mistake  of  intention, 
but  merely  failure  of  consideration — failure  to  perform  the 
terms  of  the  contract.  The  contract  exists,  but  is  broken;  but 
where  there  is  mistake  of  intention,  there  is  no  contract  created. 

*Coaturier  v.  Hastie,  5.  H.  L.  C.  67S.  In  this  case  there  waa 
a  sale  of  a  cargo  of  com  which  was  supposed  by  the  parties  at 
the  date  of  aale  to  be  in  voyage  from  Salonica  to  England.  The 
com  had  been  as  a  matter  of  fact  unloaded  And  sold  prior  to  the 
date  of  the  agreement  because  it  had  heated  and  was  about  to 
ipaiL    111*  contract  of  sale  was  held  void,  as  the  intention  waa 
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tention  to  the  identity  of  the  subject-matter,  the  coatract 
fails.t  (iii)  Where  there  is  a  mistake  in  intention  as  to 
the  nahire  of  the  thing  promised,  and  such  mistake  is 
known  to  the  party  by  whom  the  promise  is  made,  and  be 
does  not  infonn  the  promisee,  the  contract  is  not  bind- 
ing.t 
Effects  of  Mistake.   As  has  been  seen  in  the  previous 

that  there  wag  somethiDg  to  be  sold,  and  smnetlung  to  be  pui^ 
chased  at  the  time,  when  in  fact  the  object  contemplated  had 
ceased  to  exist.  (Gibson  ▼.  Felkie,  S7  Mich.  S80;  Brick  Co.  v. 
Fond,  38  Ohio  St.  65.) 

fRaffles  V.  Widielhaus,  3  H.  &  C.  906.  Where  the  agreement 
was  for  the  sale  of  a  cargo  of  cotton  "to  arrive  ex  Peerless  from 
Bombay,"  there  being  two  ships  of  that  name,  the  buyer  mean- 
ing one  and  the  seller  the  other,  it  was  held  that  there  was  no 
contract.  The  buyer  was  not  bound  to  accept  cotton  though  it 
arrived  as  stated,  because  it  was  not  the  vessel  he  had  intended 
when  he  made  the  contract. 

{Smith  V.  Hughes,  L.  R.  6  Q.  B.  697-  In  this  case  the  de- 
fendant was  sued  for  refusing  to  accept  oats  which  he  had 
bought  of  the  plaintiff;  his  defense  was  that  he  intended  and 
had  agreed  to  buy  old  oats,  and  the  oats  delivered  were  new. 
The  court  held  that  it  was  not  enough  to  excuse  the  defendant 
that  the  plaintiff  knew  that  the  defendant  intended  and  thought 
he  was  buying  old  oats,  but  to  avoid  the  sale,  the  plaintiff  must 
have  known  that  the  defendant  thought  he  was  being  promiaed 
old  oats.  It  was  said  that  if  the  plaintiff  knew  that  the  defend- 
ant was  contracting  on  the  assumption  of  getting  old  oats,  **he 
is  deprived  of  the  right  to  insist  that  the  defendant  shall  be 
bound  by  that  which  was  the  apparent,  and  not  the  real  bar- 
gain." But  it  was  stated  by  the  court  that  the  sale  of  a  specific 
article,  without  warranty  of  a  specific  quality,  is  not  to  be 
avoided,  though  the  one  party  supposed  it  to  be  of  that  quality. 
See  Anson  on  Contract,  132-4. 
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secticns,  the  effect  of  mistake  is  to  avoid  the  contract 
The  common  law  remedies  being  the  ri^t  to  repudiate 
the  agreonent,  and  set  up  the  mistake  as  a  defense  to 
any  action  brought  to  enforce  it;  and  in  case  money  has 
been  paid  under  the  contract  it  may  be  recovered  be- 
cause of  the  failure  of  the  contract  by  mistake.  In  equity 
the  mistake  will  be  a  good  defense  to  a  suit  for  specific 
performance,  and  the  court  will  declare  the  ocmtract 
void. 

Sec.  429.  SAME  SUBJECT— MISKEPRE- 
SENTATION.— "One  of  the  parties  may  have  been 
led  to  form  untrue  conclusions  respecting  the  subject 
matter  of  the  contract  by  statements  innocently  made,  or 
facts  imKM%ntly  withheld  by  the  other.  This  is  Misrep- 
resentation."   (Anson  on  Cont,  p.  121.) 

Misrepresentation  is  to  be  distinguished  from  fraud; 
and  from  such  a  representatioD  of  facts  as  amounts  to 
a  promise,  i^ch,  if  proven  untrue*  allows  the  contract  to 
be  formed,  but  gives  a  ri^t  of  action  for  the  breach  of 
the  promise.  We  are  now  treating  of  the  misrepresenta- 
tions which  affect  the  validity  of  the  contract  and  not 
of  those  which  affect  the  performance  of  a  contract. 
Fraud  voids  the  contract  and  also  gives  an  action  for  the 
wrcng  or  deceit;  misrepresentation  merely  invalidates 
the  contract  It  is  fraud,  and  involves  the  action  of  de- 
ceit if  there  k  knowledge  of  the  false  statement,  though 
no  dishonest  motive  is  present.  (Polhill  v,  Walter,  8 
B.  &  Ad.  114;  3artlett  v.  Tucker,  104  Mass.  686;  Mc- 
Curdy  v.  Rogers,  21  Wis.  197.)    So  statonents,  if  m- 
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tended  to  be  acted  upon,  which  are  made  recklessly  and 
without  reasonable  grounds  of  belief,  constitute  fraud. 
(Walsh  V.  Morse,  80  Mo.  568.) 

Misrepresentations  made  by  one  party  to  another,  or 
innocent  non-disclosure  of  facts,  only  affects  the  valid- 
ity of  certain  contracts  in  which  the  greatest  of  good 
faith  between  the  contracting  parties  is  required.  An- 
son menticHis  contracts  of  marine  or  fire  insurance,  oon- 
tracts  for  the  sale  of  land,  and  for  the  purchase  of  shares 
in  companies  as  contracts  in  which  such  misrepresenta- 
tion is  fatal  to  the  formation  of  the  contract.  (Anson  on 
Cont,  p.  187.)* 

The  contracts  which  are  affected  in  their  formatiOD 
by  misrepresentation  or  non-disclosure,  are  of  a  nature 
that  one  of  the  parties  must  rely  upon  mformation  fur- 
nished by  tiie  other,  and  more  confidence  must  of  neces- 
sity be  placed  in  tiie  party  making  the  disckisiires ;  hence 
the  contracts  are  said  to  be  "uberrimse  fidei,"  that  is,  of 
the  most  abtmdant  good  faith. 

Marine  Insurance.    In  McLanahan  v.  TlmveTsai  Ins. 

*"In  dealing  with  innooeiit  misrepreseiitatioii  and  non-dis- 
clomre  of  fact,  we  may  sa;  geaerallj  that,  unless  tbej  occur  in 
the  partjcular  kinds  of  contract  already  meatioDed,  thej  do  not 
affect  the  validitj  of  consent  The  strong  tendency  of  the  courts 
has  been  to  Imng,  if  possible,  every  statement  which,  from  its  im- 
portance, could  affect  ooDMot,  into  the  terms  of  the  contract.  If 
a  representation  can  not  be  shown  to  have  had  so  material  a  part 
in  determining  consent  as  to  have  formed,  if  not  the  basis  of 
the  contract,  at  any  rate  an  integral  part  of  its  terms,  such  a 
representation  is  set  aside  altogether."  (Anson  on  Contract,  p. 
139.) 
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Co^  1  Pet  170,  tiie  court,  speaking  of  marine  msin^ 
anoe,  said:  "The  contract  of  insurance  is  one  of  mu- 
tual good  faith;  and  the  principles  which  gnvem  it  are 
ihose  of  enlightened  moral  policy.  The  underwriter 
must  be  presiuned  to  act  upon  the  belief  that  the  party 
procuring  insurance  is  not,  at  the  time,  in  possession  of 
any  fact  material  to  the  risk,  which  he  does  not  disclose," 
£very  fact  which  would  influence  the  accepting  or  re- 
jection of  the  risk  by  Ihe  underwriter,  is  material,  and 
must  be  conmiunicated;  any  concealment,  though  re- 
sulting from  accident,  or  mistake  will,  when  material, 
avoid  the  policy.  (Lexington  Ins.  Co.  v.  Paver,  16 
Ohio  S84;  Knowlton's  £d.  of  Anson  on  Contract,  p. 
lOOn.) 

Fire  Insurance.  *'la  the  contract  of  fire  insurance 
the  description  of  the  premises  appears  to  form  a  rep- 
resentaticm  on  the  truth  of  whidi  the  validity  of  the  con- 
tract depends."  (Anson,  Cont,  p.  148.)  But  it  is 
said  that  not  so  high  a  degree  of  good  faith  and  dili- 
gence is  required  in  fire  insurance  as  in  marine  insur- 
ance, and  the  rule  of  marine  insurance  that  the  insured 
is  bound,  without  inquiry,  to  disclose  every  fact  within 
his  knowledge  material  to  the  risk,  does  not  apply  in 
its  full  eiEtent.  (Wood  on  Fire  Ins.,  Sec.  196n ;  Burritt 
v.  Saratoga  Fire  Ins.  Co.,  5  Hill  192.)  And  now  where 
applicants  tar  insurance  fill  out  the  inquiries  submitted, 
in  writing,  an  innocent  failure  to  craumtmicate  facts 
about  which  the  insured  was  not  asked,  will  not  avoid 
(he  policy  of  insurance.     (Washington  Mills  Co.  v. 
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Weyiuoutti  Ins.  Co.,  185  Mass.  505 ;  Browning  t.  Home 
Ins.  Co..  71  N.Y.  548.). 

Life  Insurance.  "The  contract  of  life  insurance 
differs  from  tbose  of  marine  and  fire  insurance  in  this 
respect  Untruth  in  the  representations  made  to  the 
insurer  as  to  the  life  insured  will  not  affect  the  validity 
of  the  contract  unless  they  be  made  fraudulently,  or 
unless  their  truth  be  made  an  express  condition  of  the 
contract."  (Anson  on  Cont.,  p.  149;  Wheelton  r.  Har- 
disty,  8  E.  &  B.  282;  Schwarsbadi  t.  Pro.  Union,  25 
W.  Ya.  655.)  But  in  Vose  t.  Eagle  Life  &  Health  Ins. 
Co.,  6  Cuah.  42,  it  is  said:  "An  untrue  allegation  of  a 
material  fact  will  avoid  the  policy,  though  sudi  allega- 
tion  or  concealment  be  the  result  of  accident  or  neg- 
ligence or  design."  The  rule  seems  to  be  that  if  the 
representations  were  material  to  the  risk  and  falsely 
made>  they  avoid  the  policy.  (Campbell  v.  New  Eng. 
Ins.  Co.,  98  Mass.  396.) 

Sale  of  Land.  "In  agreements  of  this  nature  a  mis- 
description of  the  premises  sold  or  the  terms  to  which 
they  are  subject,  though  made  without  any  fraudulent 
intention,  will  vitiate  the  contract."  (Anson  cm  Cont, 
p.  150.)  In  this  case  the  contract  is  not  strictly  "uber- 
rima fidei,"  and  though  latent  defects  in  the  title  should 
be  disclosed  by  the  vendor,  yet  "if  the  vendor  has  said 
OT  done  nothing  to  throw  the  purchaser  off  his  guard  or 
to  conceal  a  patent  defect,  there  is  no  fraudulent  conceal- 
ment on  the  part  of  the  vendor;  the  purchaser  has  an 
opportunity  of  inspecting  and  judging  for  himself;  and 
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tJie  principle  of  caveat  emptor  applies."     (2  Add.  on 
Cent.  914.) 

Furdiase  of  Shares  in  Companies.  "Those  idio  is- 
sue a  prospectus  holding  out  to  the  public  the  great 
advantages  which  will  accrue  to  peraons  who  will  take 
shares  in  a  proposed  undertaking,  and  inviting  them 
to  take  shares  on  the  faith  of  the  representations  there- 
in contained,  are  bound  to  state  everything  with  strict 
and  scrupulous  accuracy,  and  not  only  to  abstain  from 
stating  as  fact  that  which  is  not  so,  but  to  omit  no  one 
fact  within  their  knowledge  tiie  existence  of  whidi  might 
in  any  degree  affect  the  nature,  extent  or  quality  of  the 
privileges  and  advantages  which  the  prospectus  hcAds 
out  as  inducements  to  take  shares."  (Per  Kindersley, 
V.  C.  in  Brunswick  &  Canada  Ry.  Co.  v.  Muggeridge, 
1  Dr.  &  Sm.,  p.  881.) 

It  is  to  be  observed  Ihat  expressions  of  opmion,  and 
sudb  CMnmendatory  expressions  as  are  ordinarily  used 
to  induce  purchasers  to  buy  are  not  treated  as  fatal  rep- 
resentations, though  occurring  in  the  special  contracts 
just  mentioned,  and  more  exteavagant  than  correct. 

(Anscm,  Cont.,  pp.  152-8.) 

Sec.  480.  SAME  SUBJECT— FRAUD.— Where 
imtrue  conclusions  have  been  induced  by  representa- 
tions of  one  parly,  made  witii  a  knowledge  of  their  un- 
truth, and  with  the  intention  of  deceiving,  it  is  fraud. 

(Anson,  Cont,  p.  121.) 
The  essential  features  whidi  constitute  Fraud  are: 

(a)  A  false  representation  of  fact,   (b)  made  with  a 
knowledge  of  its  falsehood,  or  in  reckless  disregard 
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whetlier  it  be  true  or  falae,  (c)  witii  the  intention  that 
it  should  be  acted  upon  by  the  complaining  party,  (d) 
and  actually  inducing  him  to  act  upon  it.  (Anson,  p. 
154-6.)  We  shall  consider  each  of  these  elements 
briefly. 

(a)  False  Representation  of  Fact.  Mere  mnocoit 
non-disclosure  does  not  constitute  fraud;  there  must  be 
a  false  statement,  or  one  true  in  part,  but  which,  be- 
cause of  the  parts  concealed,  makes  it  convey  a  false  im- 
pressicHi.* 

So  it  is  held  that  where  the  defendant  rented  a  house 
which  he  knew  was  desired  for  immediate  occupation, 
and  knew  that  it  was  in  an  unfit  and  dangerous  state, 
but  did  not  disclose  this  fact  to  the  plaintiff,  the  acti(Hi 

*Ward  ▼.  Hobbs,  8  Q.  B.  D.  150 ;  4  App.  Cos.  14,  was  a  cow 
where  the  defendant  sent  pigs  to  a  public  market  knowing  that 
they  were  suffering  from  a  ccHitagious  disease.  They  were  sold 
"with  all  faults"  to  the  plaintiff.  A  large  number  of  them  died 
from  the  disease,  and  other  pigs  of  the  plaintiff  were  infected 
with  the  disease.  It  was  claimed  for  the  plaintiff  that  the  plac- 
ing of  the  pigs  in  the  market  for  sale  amounted  to  a  representa- 
tion that  they  were  free  of  disease  of  a  contagious  nature.  In 
the  Court  of  Appeals  it  was  held  that  the  facts  did  not  authorize 
the  jury  to  find  that  the  defendant  represented  the  pigs  as  free 
from  infectious  disease.  In  this  case  tbe  sale  was  "with  all 
faults,**  and  without  warranty.  And  it  is  said  that  the  sale  of 
an  animal,  known  to  have  a  contagious  disease,  without  oom- 
munication  of  the  fact  to  the  buyer,  is  a  fraud  for  which  an 
action  on  the  case  will  lie.  (Jeffrey  v.  Bigelow,  IS  Wend.  618; 
Minor  t.  Sharon,  112  Mass.  iTt.) 

See  also.  Appendix  4  for  OlustratiTe  cases,  and  Case  Book. 
Vol.8. 
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for  fraud  would  not  lie.  This  was  so  because  there  was 
no  representation,  or  warranty,  expressed  or  implied 
that  the  bouse  was  fit  for  occupation.  (Keates  v.  Lord 
Cadogan,  10  C.  B.  591.)  But  it  is  the  duty  of  the  land- 
lord to  inform  the  tenant  of  the  existence  of  any  nuisance 
aa  a  premise  which  may  be  prejudicial  to  life  or  health, 
and  if  this  information  is  not  given  an  action  for  fraud 
or  deceit  will  lie.  (Caesar  v.  Kanitz,  60  N.  Y.  229;  Lu- 
cas V.  Caulter,  104  Ind.  81.) 

It  must  be  a  representation  of  fact,  and  not  a  mere 
expression  of  opinion  or  intention,  if  it  is  to  CMistitute 
fraud.  A  representation  by  ihe  seller  that  the  article  is 
worth  a  given  sum,  is  a  mere  expression  of  opinirai  and 
not  a  representation  of  fact.  (Noetting  v.  Wright,  72 
111.  890;  Cagney  v.  Cuaon,  77  Ind.  494.)  So  statements 
as  to  the  cost  of  an  Article  are  treated  as  mere  opinions 
unless  made  under  such  circumstances  as  justify  the 
buyer  in  relymg  on  them  as  statements  of  fact.  (Cooper 
v.  LoTeriog,  106  Mass.  79;  Markel  v.  Mondy,  11  Neb. 
218.)  As  regards  intention,  it  is  to  be  observed  that 
vdiHe  a  statement  of  future  intention  is  not  a  statement 
of  fact,  a  false  expression  of  present  intention  is  such  a 
fraud  as  invalidates  the  contract.  For  example,  the 
purchase  of  goods  with  the  intention  not  to  pay  for 
them  is  held  to  be  a  fraudulent  misrepresentation.  (An- 
son on  Cont.,  p.  156;  Donaldson  v.  Farwell,  98  U.  S. 
681;  Talcott  v.  Henderson,  81  O.  St  162.)* 

'Bfisrepresentatioo  of  law  or  of  the  legal  dFect  of  a  contract 
is  not  fnud  fcff  which  the  contract  ma;  be  rescinded,  or  the 
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(b)  Made  wHh  Knowledge  of  Its  Falsehood  or  in 
Reckless  Disregard  of  Its  Trutii  or  Falsity.  If  a  rep- 
resentation is  made  without  knowledge  of  its  being  false, 
and  without  such  recklessness  of  statement  as  consti- 
tutes bad  faith,  the  party  injured  has  no  ri^t  of  action. 
(Oole  V.  Cassidy,  188  Mass.  487;  Terrell  v.  Bennett,  18 
Ga.  404 ;  Cox  v.  Higby,  100  Pa.  St.  249. )  t 

It  is  not  necessary  tiiat  a  dishonest  motive  be  present 
to  ccmstitute  fraud.  Misrepresentations  in  fact  false, 
though  believed  or  hoped  to  be  true,  if  not  justified  by 
the  knowledge  of  tbe  party  making  them,  will  constitute 
fraud.    (Polhill  V.Walter,  8  B.&  Ad.  114.) 

action  of  deceit  brought,  unless  the  misrepresentation  has  been 
made  by  a  party  holding  a  relation  of  confidence  or  trust  with 
the  other  party,  or  the  party  to  wh<Mn  they  are  made  is  ignorant 
and  unable  to  judge  of  the  legal  operation  and  effect  of  the  in- 
strument or  ccmtract.  (Berry  v.  Whitney,  40  Mich.  71 ;  Town- 
send  V.  Coles,  31  Ala.  428;  Upton  v.  Tribilcock,  91  U.  S.  45.) 

f'The  goieral  rule  of  law  is  clear  that  no  action  is  maintain- 
able for  a  mere  statement,  although  untrue,  and  although  acted 
upon  ts  the  damage  of  the  person  to  whom  it  is  made,  unless 
tbat  statement  is  false  to  the  knowledge  of  the  person  making 
it."  (Per  Bramwell,  L.  J.,  in  Dickson  v.  neuter's  Tel.  Co.,  3  C. 
P.  D.  1.) 

"It  is  now  settled  that  a  statement  made  with  a  bona  fide  be- 
lief in  its  truth  can  not  be  treated  as  fraudulent ;  but  reckless  as- 
sertions are  on  the  border  line,  which  it  is  hard  to  draw  ac- 
curately between  truth  and  fabehood.  There  may  well  be  oc- 
casions in  the  course  of  business  when  a  man  is  tempted  to  assert 
for  his  own  ends  that  which  he  wishes  to  be  true,  which  he  does 
not  know  to  be  fabe,  but  whi<^  he  strongly  suspects  to  have  no 
foundation  in  fact  Such  statements  can  not  be  regarded  as 
bona  fide,  and  the  maker  of  them  must  be  held  responsible  if  they 
turn  oat  to  be  false."     (Anson  on  Cont.  p.  159-) 
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(c)  Made  with  Intention  to  Be  Acted  Upon  by  the 
Complaining  Party.  This  does  not  require  the  state- 
ments to  be  made  to  the  injured  party,  and  if  damage 
results  from  the  false  statement  as  a  direct  consequence, 
the  party  guilty  of  the  fraud  is  responsible  to  the  party 
injured.* 

Where  a  drugg^  negligently  labels  poison  so  that 
it  appears  as  a  harmless  medicine  and  sells  it  to  dealers 
in  sudi  articles,  he  is  liable  to  any  one  who  buys  it  and 
is  injured  by  its  use,  providiEig  there  is  no  negligence 
on  tiie  part  of  the  retailers.  (Davidson  v.  Nichols,  11 
Allen  519.) 

So  it  is  held  that  representations  made  to  commercial 
agencies  by  business  firms  as  to  their  financial  stand- 
ing and  responsibility  for  the  purpose  of  securing  credit 

*Langridge  v.  Levy,  2  M.  ft  W.  619.  A  gun  was  sold  to  the 
father  of  the  plaintiff  upon  the  representation  that  tiie  gun  had 
been  made  by  "Nock"  and  was  "a  good,  safe  and  secure  gun.** 
The  plaintiff  used  the  gun,  it  exploded  and  injured  to  such  an 
extent  that  his  hand  had  to  be  amputated.  The  representations 
made  by  the  seller  of  the  gun  were  proven  to  be  untrue,  and  the 
court  held  Uiat  he  was  liable  upon  them  thou^  made  to  the 
father  and  not  to  the  plaintiff. 

In  Barry  v,  Croskey,  2  J.  &  H.  I.,  Wood,  V.  C,  says :  "ETery 
man  must  be  held  liable  for  the  consequences  of  a  false  repre- 
sentation made  by  him  to  another  upon  which  a  third  person 
acts,  and  so  acting  is  injured  or  damnified,  provided  it  appear 
that  such  false  representation  was  made  with  the  intent  that  it 
should  be  acted  upon  by  such  third  person  in  the  manner  that 
occasions  the  injury  or  loss.  But  to  bring  it  within  the  principle, 
the  injury,  I  apprehend,  must  be  the  immediate  and  not  the  re- 
mote oonsequenoes  of  the  representation  thus  made." 
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and  a  rating,  if  untrue,  will  form  the  basis  of  an  action 
for  decieit  by  a  person  dealing  with  the  finns  on  the 
strength  of  the  representatioiLa.  (£raton  v.  Avery,  8S 
N.  Y.  81;  Genesee  Co.  Savs.  Bk.  v.  Mich.  Barge  Co., 
52  Midi.  164.) 

(d)  The  Representation  Must  Induce  the  Party  to 
Act.  "In  an  action  of  deceit  the  plaintiff  cannot  estab- 
lish a  title  to  relief  simply  by  showing  that  the  defend- 
ants have  made  a  fraudulent  stat^nent;  he  must  also 
show  that  he  was  deceived  by  the  statement  and  acted 
upon  it  to  his  prejudice." — ^Per  Cotton  L.  J.,  in  Ark- 
Wright  V.  Newbold,  17  Ch.  D.  824.  (Marshall  v.  Hub- 
bard, 117  U.  S.  415;  Branham  v.  Record,  42  Ind.  181; 
BartleU  v.  Blaine.  08  III.  25.) 

The  Effect  of  Fraud.  The  effect  of  fraud  upon  tiie 
contract  is  to  be  distinguished  from  the  right  given  the 
Injured  party,  both  at  common  law  and  in  equity,  to  re- 
cover from  the  injuring  party  the  loss  occasioned  by 
the  fraud.  The  perpetration  of  a  fraud  gives  the  in- 
jured party  a  right  to  recover  independent  of  contract, 
and  also  affects  the  rights  of  the  parties  under  tiie  con- 
tract. It  is  the  effect  whidi  fraud  has  on  the  contract 
that  we  wish  to  consider. 

The  party  to  the  contract  who  has  been  injured  by 
the  fraud  of  the  other  party,  has  a  two-fold  right;  he 
may,  on  discovery  of  the  fraud,  affirm  the  contract,  re- 
tain the  article  or  goods  sold,  and  sue  for  the  damage 
sustained  because  of  the  fraud.  Or,  he  may  elect  to 
rescind  the  contract,  and  may  then  resist  an  action 
brou^t  upon  it  at  OHmnon  law,  or  for  specific  per- 
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formance  in  eqmty;  or  obtain  a  judicial  aroidance  of  it 
in  equity.    (Anson  on  Cont.,  p.  168.) 

The  omtract,  until  the  injured  party  has  elected  his 
remedy,  is  voidable,  and  not  void.  The  right  is  limited 
in  this,  that  it  must  be  exercised  before  accepting  a  bene- 
fit  with  knowledge  of  the  fraud,  and  before  dealing  with 
the  subject-matter  of  the  contract  so  that  the  position 
of  the  parties  cannot  be  restored,  and  also  before  inno- 
cent third  parties  have  acquired  an  interest  for  value  un- 
der the  «>ntract.  See  Dean  v.  Yates,  220  St.  888; 
Codu'an  v.  Stewart,  81  Minn.  485. 

Sec.  481.  SAME  SUBJECT— DURESS.— Where 
the  contract  is  assented  to  by  one  of  the  parties  by  rea- 
son of  his  being  coerced  by  actual  or  threatened  vio- 
lence, it  is  duress,  and  the  party  coerced  may  avoid  it. 
What  -constitutes  duress  has  been  explained  in  a  pre- 
vious volume  of  this  series,  and  need  not  be  repeated 
here.    (VoL  8,  Sec.  254,  Cyclopedia  of  Law.) 

The  duress  to  be  ground  of  avoidance  of  the  contract 
must  affect  the  promisor  and  not  some  third  perstm, 
and  it  must  be  a  personal  injury  which  is  impending 
or  an  ir^ury  to  property.  (Anson  on  Cont.,  p.  164.) 
See  Hackly  v.  Headly,  45  Mich.  570.  • 

Sec  482.  SAME  SUBJECT— UNDUE  INFLU- 
ENCE.— "Circumstances  may  render  one  of  the  par- 
ties morally  incapable  of  resisting  the  will  of  the  other, 
so  that  his  consent  is  no  real  expression  of  intention. 
This  is  Undue  Influence."  (Answi  on  Contract,  p.  122.) 

Undue  Influence  is  a  sort  of  fraud  which  does  not  in- 
clude deceit  or  circumventMHi;  it  means  an  unconsden- 
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tious  use  of  the  power  arising  out  of  the  circumstances 
and  conditions  of  the  parties.  And  it  is  said  that,  when 
from  the  relative  positions  of  the  parties  the  presump- 
tion of  undue  influence  arises,  the  contract  caimot  stand 
unless  the  party  claiming  the  benefit  of  it  can  show  that 
it  is  fair,  just  and  reasonable.  (Earl  of  Aylesford  v. 
Morris,  8  Ch.  490.) 

The  presumption  of  the  presence  of  undue  influence 
in  contract  may  arise  from  circumstances  as  well  as  from 
the  relations  of  tiie  parties.  Anson  mentions  the  fol- 
lowing as  arising  from  the  circumstances,  "that  equity 
will  not  enforce  a  gratuitous  promise  even  thou^  it  be 
under  seal;  that  the  acceptance  of  a  voluntary  donation 
throws  upon  the  person  who  accepts  it  the  necessity-  of 
proving  'that  the  transaction  is  ri^teous;'  that  inad- 
equacy of  consideration  is  regarded  as  an  element  in 
raising  the  presumption  of  undue  influence  or  fraud,  but 
does  not  amount  to  proof  of  either." 

Of  the  relations  between  the  parties  which  will  raise 
the  presumption  of  undue  influence,  the  following  are 
examples:  The  parental  relation,  as  between  father  and 
son,  or  quasi-parental  as  between  uncle  and  niece;  the 
confidential  relations,  as  attorney  and  client,  doctor  and 
patioit,  etc.;  and  the  relattcm  between  a  person  and  his 
spiritual  adviser.  But  beyond  these  special  relations  of 
confidence  or  trust  existing  between  parties,  the  courts 
are  inclined  to  hold  that  any  influence,  however  gained, 
may  raise  the  presumption  of  unfair  dealing.* 

•Smith  V.  Kay,  7  H.  L.  0.  760.  In  this  case  the  influence 
exerted  by  a  man  advanced  in  yean  over  a  young  person  who 
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So  the  courts  have  guarded  persons  against  those 
fffao  would  take  advantage  of  their  improvidence,  moral 
weakness,  or  of  their  ignorance  and  unprotected  situa- 
tion. Thus,  expectant  heirs  at  the  common  law  are  pro- 
tected from  extortionate  rates  of  interest,  and  those  deal- 
ing with  uneducated  persons  or  those  under  pressure 
will  be  required  by  the  equity  courts  to  show  fairness  and 
bmesty  on  their  part.  (1  Story's  Eq.  8S6;  Jenkins  r. 
Pye,  12  Pet.  241.) 

In  the  case  of  the  sale  of  the  equity  of  redemption  by 
a  mortgagor  to  the  mortgagee,  the  courts  will  scrutinize 
the  transaction  and  refuse  to  carry  out  the  express  agree- 
ments of  the  parties  when  it  would  be  a  gross  injustice 
to  the  one  to  do  so.  (DorriU  t.  Eaton,  85  Mich.  802; 
Butler  T.  Dmican,  47  Mich.  94.) 

Ri^t  to  Rescind  for  Undue  Influmce.  In  general, 
the  ri^t  to  avoid  a  contract  for  undue  influence  is  the 
same  as  in  the  case  of  fraud,  with  this  exception,  that 
while  an  affirmation  of  the  contract  after  knowledge  of 
fraud  binds  the  party  in  the  case  of  undue  influence  he 
will  not  be  bound  by  such  affirmation  miless  it  is  clear 
that  the  influence  or  difficulty  under  which  he  labored 
is  entirely  removed.    (Anson  on  Contract,  p.  170.) 

bod  just  obtained  his  majority,  though  neither  spiritual,  pa- 
rental DOT  fiduciary,  entitled  the  young  man  to  relief  from  the 
court.  It  was  said  that  while  in  the  special  relations  the  in- 
fluence was  presumed  in  the  outside  cases  it  had  to  be  proved  ex- 
trinsically,  but  when  proved  the  remedy  was  granted  just  as 
freely  in  the  one  case  as  the  other. 
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n. — CONBIDEBATION. 


Sec  488.  NECESSITY  OF  CONSIDEBATION 
TO  A  VALID  CONTRACT.— Aa  a  general  rule  of 
law  every  valid  amtract  must  be  founded  upon  a  legal 
consideration  moving  from  the  promisee  to  the  prom- 
isor, and  mere  gratuitous  promises  will  not  be  enforced. 
(Bank  v.  Rice,  107  Mass.  37.)  The  OHisideration  may 
consist  of  a  benefit  to  the  maker  of  a  promise,  or  stHne 
loss,  trouble  or  inconvenience,  or  a  charge  or  obligation 
restmg  upon  the  party  to  whom  the  promise  is  made. 
(Beach  on  Cont.,  Sec  6.) 

The  only  exception  to  this  general  rule  requiring  a 
consideration,  is  in  the  case  of  specialties,  or  contracts 
under  seal,  where  it  is  said  tiiat  tbe  seal  or  the  form  of 
the  contract  imports  a  consideration.  (Northern  As- 
surance  Co.  v.  Hotchkiss,  90  Wis.  415.) 

A  contract  or  agreement,  other  than  specialties,  in 
whidi  no  ccm^deration  has  passed,  is  termed  a  "nudum 
pactum,"  or  naked  agreement,  and  is  without  binding 
force.  The  term  is  derived  from  the  civil  law,  where  it 
designated  such  stipulations  as  were  not  clothed  with 
the  prescribed  formalities  or  "vestitum,"  and  was  called 
"nudirni,"  or  naked,  because  of  the  absence  of  these 
formalities. 

Sec  484.  CONTRACTS  UNDER  SEAL,  OR 
SFBCIALTIES.— The  rule  of  the  Common  law  is 
that  a  contract  executed  with  a  seal,  called  a  specialty, 
does  not  require  a  cimsideration.  The  origin  of  this 
rule  is  traced  to  the  fact  that  in  the  early  history  oi  the 
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hwa  form  was  of  more  importance  than  consideration. 
So  that  the  seal  or  the  solenm  form  of  entering  into  the 
contract  entitled  it  to  be  enforced  in  law.  In  the  Civil 
law,  formality  was  also  important  in  the  formation  of 
contract.  With  tiie  development  of  contract  It  became 
necessary  to  have  a  universal  test  to  determine  what  con- 
tracts ^ould  be  actionable,  and  this  test  was  supplied  by 
the  doctrine  of  consideration.  Informal  prtmiises  were 
held  to  be  mforceable  if  there  was  a  cnisideratimi,  or 
"quid  pro  quo"  for  the  promise.  And  ttus  test  first  ap- 
plied in  tiie  chancery  courts  and  adopted  into  the  com- 
mon law  courts,  has  come  to  be  so  universal  as  to  over- 
diadow  the  formal  contract,  which  is  said  to  be  valid  be- 
cause  the  seal  imports  a  connderation.  (Anson  on 
Cont.,p,  49.)» 

'Fonoal  Contracts  and  Seals.  "There  is  another  dirision  of 
contracts  into  specialties  and  parol  or  simple  contracts.  Special- 
ties include  contracts  under  seal  and  obligations  of  record. 
Simple  contracts,  otherwise  denominated  parol  contracts,  include 
all  other  contracts,  whether  written  or  oral.  It  is  then  the  seal 
or  the  record  which  constitutes  the  specialty.  Seals  are  of  two 
kinds,  public  and  private.  Public  or  official  seals  are  those  used 
bj  public  officers,  for  the  authentication  of  public  documents. 
With  these  we  have  at  present  no  concern.  Private  scab  are 
those  used  by  private  individuals,  in  the  execution  of  private 
contracts.  A  sealed  contract  is  technically  called  a  specialty, 
deed,  bond,  covenant,  or  writing  obligatory.  Every  contract 
may  be  under  seal,  if  the  parties  so  elect;  and  there  are  some 
contracts  which  are  invalid  without  a  seal;  as  deeds  for  the  con- 
veyance of  real  estate,  and  various  kinds  of  bonds  prescribed  by 
statute.  The  law  relating  to  these  contracts  abounds  with  tectt- 
nio^  and  arbitrary  distinctions,  which  serve  no  other  puipow 
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Sec  48fi.  SAME  SUBJECT— DISTINCTIONS. 
—At  Common  law,  tlie  presence  of  a  seal  is  said  to  im- 
port a  consideration,  witiiout  its  being  expressly  stated, 
and  to  preclude  the  denial  of  that  fad;,  vdule  the  same 

than  to  confuse  the  mind.    Thore  is  perhaps  no  brandi  of  the 

lav  in  which  reform  would  be  more  salutary.  It  maj  be  safely 
asserted  that  the  total  abolition  of  private  seals  would  be  an  im- 
meose  improvement,  without  any  admixture  of  evil ;  for  ihey  are 
not  only  of  no  conceivable  use,  but  positively  injurious,  from 
the  complexity  which  they  occasion.  This  will  be  evident  from 
a  brief  examination.  According  to  Blackstone,  seals  were  first 
introduced  because  men  would  not  write.  (2  Bl.  Com.  395.) 
Not  being  able  to  ratify  contracts  by  signature,  each  person  had 
his  own  particular  seal,  with  some  distinctive  device,  which  he 
used  in  the  place  of  a  signature.  The  moment,  therefore,  that 
writing  became  general,  the  reason  of  using  seals  ceased;  but 
the  custom  nevertheless  ocmtinued.  From  the  origin  of  seals, 
then,  we  gallier  this :  that  instead  of  being  a  'relic  of  ancient  wis* 
dom,'  as  the  books  declare,  they  are  in  reality  a  monument  of 
ancient  ignorance.  We  further  learn  that  the  original  purpose 
of  a  seal  has  been  entirely  lost  sight  of  in  modem  times ;  for  we 
not  only  never  affix  a  seal  wiUiout  a  signature,  but  where  a  per- 
son can  not  write  his  own  name,  ve  write  it  for  him,  and  he 
ratifies  it.  *  *  *  For  what  purpose  then  are  seals  con- 
tinued in  use?  The  pretest  is  that  they  add  solemnity  to  the 
instrument  to  which  they  are  affixed.  To  judge  from  the  lan- 
guage of  the  books,  one  might  suppose  that  a  seal  was  some 
mystic  symbol  or  amulet;  and  that  the  ceremony  of  affixing  it 
was  attended  with  scwaetbing  like  religious  pomp.  But  accord- 
ing to  Lord  Coke  (Inst.  169),  *a  seal  is  wax  impressed,  because 
wax  without  an  impression  is  not  a  seal.'  The  solemnity,  then, 
which  is  attadied  to  a  seal,  must  consist  in  melting  the  wax,  and 
making  the  impression;  a  rite  which  can  not  be  very  august  or 
awful.  But  how  is  even  this  solemnity  diminished,  whea  we  come 
to  a  definition  of  a  seal  in  our  statutes ;  which  may  be  'either  of 
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words  without  a  seal  would  hare  no  such  effect.  (2 
Kent  Com.  464.)  So  statements  made  in  a  deed  or 
und^  seal  are  said  to  be  absolutely  conclusive  against 
the  parties,  and  to  estop  the  party  from  proving  any- 
thing to  the  contrary.  (Sage  v.  Jones,  47  Ind.  122.)* 
So  a  contract  under  seal,  being  of  a  hi^er  nature,  su- 

wax,  of  wafer,  or  of  ink,  oommonty  <»lled  a  Hcrawl  seal.' 
*  *  *  The  'scrawl*  Beal  which  we  have  Bub«tituted,  po8seBse§ 
the  same  mysterious  virtue  as  the  wax  described  by  Cc^e!" 
(Waller,  Am.  Law,  pp.  463-4.) 

lliis  language  of  Professor  Walker,  used  id  1844,  indicates 
the  effort  which  is  required  to  bring  about  a  reform,  or  the  drop- 
ping of  a  useless  technicality  in  legal  science.  In  a  number  of 
States  such  assauHa  have  borne  good  fruits.  Thus,  in  Ohio, 
private  seals  are  abolished,  and  the  affixing  of  such  a  seal  to  an; 
instrumeiit  whatever  shall  not  give  such  instrument  any  addi- 
tional force  or  effect,  or  in  any  way  change  the  construction 
thereof.  (Rev.  Stat.  Ohio,  Sec.  4.)  In  the  States  generally, 
while  a  sea]  imports  consideration,  ;et  want  of  consideration  may 
be  shown  in  defense  to  an  action  on  a  sealed  instrument.  And  in 
a  nmnber  of  States  all  distinctions  between  sealed  and  unsealed 
instruments  are  abolished.  See  Codes  of  Iowa,  California,  Ken- 
tudy,  Kansas  and  Indiana. 

The  legislation  regarding  seals  has  taken  three  forms:  (1) 
The  abolislung  of  all  private  seals  (Ohio,  Ind.,  Kan.,  Keb.,  Tex., 
N.  Dak.,  S.  Dak.).  (2)  Abolishing  all  distinctions  between 
sealed  and  unsealed  instniments  (Ky.,  Tenn.,  Tex.,  Cal.,  Ore.).' 
(8)  Making  seal,  when  used,  only  presumptive  evidence  of  con- 
sideration which  may  be  rebutted  as  if  tmsealed.  (Beach  on 
Cont.  Sec  150;  Stimson  Am.  Stat  Law,  455;  Allen  v.  Allen,  40 
N.  J.  L.  446.) 

'Recitals  in  a  deed  do  not  estop  a  stranger  from  showing  the 
real  facts  as  agaimt  a  party  to  the  deed.  (Tliomaston  v.  Day- 
ton, 40  Ohio  St.  6S;  Allen  v.  Allen,  45  Pa.  St  4^8.) 
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persedes  a  simple  contract  upcm  the  same  subject-mat- 
ter; this  is  the  doctrine  of  merger.  (Banorgee  v.  Ho- 
vey,  5  Mass.  11.)  At  Common  law,  a  debt  due  under 
a  sealed  contract  was  entitled  to  a  priority  out  of  the 
assets  of  the  deceased,  before  debts  due  upon  ccmtracts 
not  under  seal.  But  this  doctrine  is  eliminated  by  our 
statutes  of  distra)ution.  (Walker,  Am.  Law,  p.  4S5.) 
Quite  generally  a  right  of  action  arising  uptm  a  simple 
contract  is  barred  in  less  time  than  an  action  arising 
from  a  contract  under  seal.  So  at  Common  law  a  gratui- 
tous promise  under  seal  is  binding,  when  the  same  prom- 
ise without  the  seal  would  be  absolutely  void.  (Anson 
on  Cont.,  p.  49.)  It  is  to  be  observed  that  this  rule  is 
quite  generally  abrogated  m  the  American  States.  See 
note  to  previous  section. 

Sec.  486.  SAME  SUBJECT— DEEDS,  BONDS, 
RECORDS.— 1.  Deeds.  The  term  "deed"  is  applicable 
to  aO.  contracts  under  seal,  but  it  is  now  most  frequently 
used  in  a  limited  sense  to  denote  an  instrument  for  the 
conveyance  or  incumbrance  of  real  estate.  Its  execu- 
tion consists  in  its  being  "signed,  sealed  and  delivered," 
and  is  then  ctMidusive  between  the  parties.  Its  form  and 
requisites  will  be  fully  discussed  under  the  subject  "Real 
Property"  in  a  subsequent  number  of  the  Cyclopedia  of 
Law. 

2.  Bonds.  A  bond  is  an  instrument  under  seal  ac- 
knowledging the  existence  of  a  debt.  It  differs  from 
a  "covenant"  in  that  the  latter  is  alwa^  an  executory 
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ocntract  for  something  future,  tJhough  each  is  called  a 
"writing  obligatory."* 

8.  Records.  Specialties  of  record  are  obligations  of 
indebtedness  evidenced  by  judicial  records.  The  rec- 
ords form  the  highest  evidence,  and  the  only  question 
that  can  be  controverted  is,  whether  the  record  exists. 
So  specialties  of  record  are  the  highest  kind  of  special- 
ties. They  are  of  two  kinds:  Recognizances,  and  judg- 
moits  or  decrees.  A  recognizance  is  an  acknowledg- 
ment of  indebtedness  made  before  a  court  or  authorized 
officer,  with  a  condition  making  it  void  on  the  happening 
of  certain  things  mentioned  in  it,  and  the  whole  forming 
part  of  the  record  of  the  case.  A  judgment  or  decree  is 
tite  final  decision  of  a  court  upon  a  matter  submitted  to 

•"Bonds  are  of  two  kinds,  single  bonds  and  penal  bonds.  A 
nngle  bond,  more  frequently  called  a  single  bill,  is  a  simple 
acknowledgment  of  indebtedness  without  an;  conditicHi  of  qual- 
i6cation ;  as  if  I,  under  hand  and  seal,  acknowledge  myself  in- 
debted to  you  in  a  given  sum.  A  penal  bond  is  an  acknowledg- 
ment of  indebtedness,  accompanied  by  a  condiUon,  upon  com- 
jdiance  with  which  such  acknowledgment  is  void.  The  sum  here 
made  as  a  debt  is  called  a  penalty,  because  it  is  inserted  merely 
to  secure  the  performance  of  the  condition,  which  is  the  prin- 
cipal thing.  It  is  held  that  an  action  will  not  lie  to  recover  a 
penalty,  unless  it  be  under  a  seal.*  •  *  The  very  idea  of  a 
penalty  supposes  that  the  amount  ia  greater  than  the  value  of 
the  condition,  the  performance  of  which  It  is  designed  to  secure ; 
yet,  as  the  law  formerly  stood  if  the  condition  was  not  strictly 
performed,  the  entire  penalty  could  be  recovered.  The  hardship 
thus  occasioned  induced  chancery  to  interfere  and  prohiint  the 
recovery  of  anything  more  than  reasonable  damages,  and 
statutes  permit  the  courts  of  law  to  do  the  same  thing."  (Walker, 
Am.  Law,  pp.  46^7.) 
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it,  and  being  altered  of  record  forms  the  highest  kind  of 
a  specialty,  as  its  tenns  admit  of  no  dispute,  but  are 
proved  by  the  producticm  of  the  record.  It  merges  the 
previous  rights,  and  gives  the  judgment  creditor  con- 
venient remedies  not  before  his,  as  the  right  to  issue  exe- 
cution, the  creation  of  a  lien,  and  the  like.  (Anson  on 
Cont.,  p.  45.) 

Sec.  487.  CONSIDERATION  NEED  NOT  BE 
EXPRESSED,  BUT  MUST  BE  PROVED.—As 
a  general  rule  no  consideration  need  be  expressed  in  a 
written  omtract  and  one  may  be  shown  to  have  passed. 
(Tingley  v.  Cutler,  7  Conn.  291;  1  Pars.  Cont.  480.) 
Where  a  contract  states  that  it  was  made  for  valuable 
consideration,  this  is  prima  facie  evidence  of  otmsidera- 
tion  only,  and  may  be  disproved.  By  statute  in  a  num- 
ber  of  States  written  instruments  are  made  presumptive 
evidence  of  consideration,  and  are  thus  placed  on  the 
same  footing  as  bills  of  exchange  and  promissory  notes, 
requiring  the  party  omtesting  tiie  validity  of  the  contract 
to  show  lack  of  consideration.  (Beach  on  Cont,  Sec. 
150.) 

Sec  488.  KINDS  OF  CONSIDERATION.— 
Under  the  Roman  Civil  there  were  four  kinds  of  con- 
sideration, as  follows:  "Do  ut  Des,"  money  or  goods 
to  receive  money  or  goods;  'Tecio  ut  Facias,"  work 
for  work  or  an  act  for  an  act,  as  mutual  pnunises;  "Fa- 
cio  ut  Des,"  work  for  a  price,  express  or  implied;  "Do 
ut  Facias,"  price  or  wages  for  work.    (2  Bl.  Com.  444.) 

Consideration  at  commrai  law  may  be  "good,"  "val- 
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liable,"  or  "full  and  valuable."  The  common  law  also 
reoognized  that  a  consideration  may  consist  of  a  benefit 
to  the  promisor,  or  of  a  detriment,  or  loss  suffered  by 
the  prcnnisee.    (Pars.  Cont.,  pp.  480-1.)* 

Sec  489.  SAME  SUBJECT— "GOOD"  CON- 
SIDEBATION".— A  "good"  consideration  is  defined 
by  Blackstone  by  giving  an  example  of  it,  "as  that  of 
blood,  or  natural  afifection,  when  a  man  grants  an  es- 
tate to  a  near  relation;  being  founded  on  motives  of 
generosity,  prudence  and  natural  duty."  And  he  fur- 
tiier  observes  that  "deeds  made  upon  good  considera- 
tion only  are  considered  as  merely  volimtary,  and  are 
frequently  set  aside  in  favor  of  creditors  and  bona  fide 
purchasers."  (2  Bl.  Com.  297.)  It  was  early  held  that 
a  person  might  make  a  binding  promise  to  another  to 
do  something  for  the  other's  son  or  dau^ter,  and  that 
tfie  relationship  would  entitle  the  party  to  be  benefited 
to  sue  upcMi  the  contract  But  this  is  no  longer  law, 
and  it  is  held  that  the  party  suing  upon  a  promise  must 
show  that  file  consideration  for  tiie  promise  was  some 
benefit  conferred  or  detriment  sustained  by  himself. 
(Anscn  on  Cont.,  p.  78;  Contra  Enunitt  v.  Brophy,  42 
CMiio  St.  82.)  And  generally,  blood,  or  natural  affec- 
tion is  not  such  a  consideration  as  will  support  a  promise. 

Sec.  440.  SAME  SUBJECT— VALUABLE 
CONSIDERATION.— A  valuable  consideration  "is 
such  as  money,  marriage  or  the  like,  which  the  law  es- 
teems an  equivalent  given  for  the  grant."     (2  Bl.  Com. 

*See  also  illustrative  cases  in  Appendix  5. 
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297>)  Valuable  usually  meazis  a  money  consideratkn 
or  its  equivalent,  marriage  being  the  chief  exception  to 
this.    (Pars.  Cont,  p.  481.) 

Sec.  441.  SAME  SUBJECT— FULL  AND 
VALUABLE  CONSIDERATION,— A  full  and 
valuable  cmsideration  Is  one  which  is  a  just  equivalent 
for  what  is  given  or  promised. 

A  valuable  consideration  is  good  in  law,  and  as  be- 
tweoi  the  parties  cain  only  be  attacked  for  sitch  gross  in- 
equity as  amounts  to  fraud,  or  constitutes  a  fraud  as 
against  the  creditors  of  the  contracting  parties.  If  the 
consideration  is  full  and  valuable,  it  cannot  be  attacked 
in  eqmty  by  antecedent  creditors,  unless  the  contract 
was  made  with  knowledge  of  their  claims  and  is  void 
for  want  of  good  faith. 

Sec.  442.  VALUABLE  CONSIDERATION 
NEED  NOT  BE  ADEQUATE.— If  a  consideration 
be  valuable  it  need  not  be  adequate,  since  the  court  does 
not  require  the  consideration  and  the  thing  to  be  done 
to  be  in  exact  proportion,  one  to  the  other.  A  party 
may  drive  a  good  bargain,  so  long  as  he  does  it  without 
deceit  or  fraud.  But  the  consideration  must  have  some 
real  value,  and  if  this  be  very  small,  that  fact  of  itself, 
or  with  other  circumstances,  indicates  a  fraud  upon  the 
promiser.  And  though  courts  hesitate  to  disturb  crai- 
tracts  on  aocoimt  of  inadequacy  of  consideration,  yet  if 
the  agreement  be  unconscionable,  though  not  to  a  degree 
to  be  a  fraud,  yet  equity  would  not  specifically  enforce 
it,  and  the  law  would  only  give  reasonable  damages  for 
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a  Ireach  of  it.  (1  Pars.  Cont.  487;  Nash  v.  Lull,  102 
Mass.  60.) 

Where  a  consideration  fails  or  is  of  no  real  value,  as 
wh^e  one  promises  under  a  mistake  as  to  an  obliga- 
tion supposed  to  be  imposed  by  law,  the  contract  fails. 
And  the  adequacy  of  consideration,  when  called  in  ques- 
tion, is  for  the  court  to  pass  upon.  (Homer  v.  Afford, 
3  Bing.  487.) 

Sec.  448.  CONSIDERATION  ARISING  FROM 
MORAL  OBLIGATION  DISCUSSED.— By 
moral  obligation  is  to  be  understood  one  which  derives  its 
sanction  from  the  moral  law,  and  which  is  not  legally  en- 
forceable. Sudi  obligations  may  arise  from  benefits  re- 
ceived in  the  past,  from  motives  of  piety,  conscience  and 
f rio^dship,  and  from  the  rules  of  honor  and  duty  among 
«f(^  as  social  beings.  Thus  a  man  is  botmd  in  honor  to 
pay  money  lost  in  wager,  but  he  is  not  legally  bound, 
because  the  law  makes  gambling  illegal.  Now  is  this 
moral  obligation,  however  arising,  sufficient  considera- 
tion to  support  a  promise  to  pay  for  it  from  the  person 
so  obligated?  The  rule  is,  that  a  moral  obligation  is  in- 
sufficient to  support  a  promise  unless  the  pre-existing 
obligatitHi  is  one  which  has  become  inoperative  by  the 
interference  of  a  rule  of  positive  law,  as  a  statute  of  lim- 
itations, the  law  protecting  infant's  contracts  and  the 
like.  (Pars.  Cont.,  p.  437;  Fhilpot  v.  Gruninger,  14 
WaL  570;  Osier  v.  Hobbs,  88  Ark.  215.)  And  the  new 
prcnnise  in  sudi  case  must  be  distinct  and  specific,  and 
will  not  be  inferred  from  tiie  pajrment  of  interest  on  a 
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note,  or  from  statements  to  third  persons  of  promises 
to  pay  a  debt  which  is  barred. 

So  where  services  have  been  rendered  without  the  re- 
quest of  the  party  to  whom  they  are  rendered,  and  with- 
out expectation  of  payment,  a  subsequent  promise  to 
pay  for  them  is  unenforceable  for  lack  of  consideration. 
(Bartholomew  v.  Jackson,  20  Johns.  28;  Allen  v.  Bry- 
son,  67  la.  591.) 

Where  one  is  under  a  moral  and  legal  obligation  to  do 
a  thing,  and  another  does  it  for  him  under  circumstances 
of  decency  and  humanity  admitting  of  no  delay,  the  law 
implies  a  prom^e  to  pay  for  sudi  service.* 

Sec.  444.  EXAMPLES  OF  VALID  AND  SUF- 
FICIENT CONSIDERATIONS.— The  foUowing 
are  held  to  be  valid  and  suificient  considerations:  (a)  The 
prevention  of  litigation,  as  the  mutual  submissitHi  of  a 
controversy  to  arbitration,  both  being  bound,  the  mutual 
promises  being  a  consideration  eadi  for  the  other;  (b) 
a  compromise  when  mutual ;  and  the  courts  will  not  enter 
into  and  estimate  the  value  of  the  different  claims  sub- 
mitted, as  the  law  favors  the  settlement  of  disputes 
(Hodges  V.  Saunders,  17  Pick.  470) ;  (c)  a  promise  to 
pay  a  debt  is  proved,  or  to  pay  a  debt  if  the  party  would 
swear  to  it,  where  it  has  been  denied;  and  in  this  case  the 
fact  that  the  party  swore  falsely  is  no  defense  (Brooks 
V.  Ball,  18  Johns.  887) ;    (d)   a  liability  mcurred  by 

*Force  ▼.  Harrie,  17  N.  J.  L.  S8S,  where  a  person  paid  the 
funeral  expenses  for  the  wife  of  another,  and  a  promise  to  repay 
was  implied.  And  see  Bentley  t.  Lamb,  25  Am.  L.  Reg.  (N.  S.) 
68C. 
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reason  of  the  promise  of  another;  (e)  a  promise  to  do 
a  tiling  which  the  party  is  under  legal  obligation  to  do. 

So  tiie  assignment  of  a  debt  or  engagement  is  a  good 
consideration  for  the  promise  of  the  assignee,  but  if  the 
assignment  is  illegal  or  void  for  any  reason,  as  in  fraud 
of  creditors,  the  promise  fails,  because  of  failure  of  con- 
sideration. And  this  is  true,  in  general,  in  every  case 
of  failure  of  consideration,  except  in  the  case  of  nego- 
tiable instruments  which  have  passed  into  tiie  hands  of 
a  bona  fide  holder  for  value. 

A  surrender  of  a  suit  or  proceeding  to  tiy  a  disputed 
legal  question  is  a  good  consideration  for  a  promise  to 
pay  a  sum  of  inoney  for  so  doing,  and  in  these  cases 
mere  inequality  of  oonsiderati(m  does  not  constitute  a 
v^id  objection.  But  if  the  promise  was  to  pay  mtmey 
to  abandon  a  suit  in  vrfuoh  the  public  are  interested,  it 
is  not  enforceable,  as  such  a  promise  would  be  against 
public  policy.    (1  Pars.  Cont.  440.) 

Sec.  445.  SAME  SUBJECT— FORBEARANCE. 
— To  forbear  for  a  time  to  bring  proceedings  at  law  is 
a  valid  consideration  for  a  promise.  But  sudi  a  consid- 
eration fails  if  the  claim  is  wholly  false,  and  clearly  un- 
sustainable at  law  or  in  equity,  though  if  the  claim  is 
merely  doubtful  the  consideration  would  be  good.  The 
proceeding  or  suit  need  not  have  been  commenced.  The 
time  for  which  the  delay  is  granted  ought  to  be  definite; 
but  a  general  agreement  to  forbear  all  suits  is  construed 
to  be  a  perpetual  forbearance.  The  party  making  the 
promise  need  not  have  a  direct  interest  in  the  suit  whidi 
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is  delayed;  it  is  sufficient  if  be  requests  the  deky,  as  the 
detriment  suffered  by  the  creditor  makes  a  valid  consid- 
eration for  the  promise.  The  waiver  of  any  enforceable 
ri^t  at  the  request  of  a  person  is  a  valid  consideration 
for  a  promise,  and  this  is  true  though  the  right  waived 
be  an  action  for  a  tort.  (1  Pars.  Cont  442-4;  Beach 
on  Cont.,  Sec.  168;  Von  Brandenstein  v.  Sbensberger, 
71  Tex.  267.) 

Sec  446.  SAME  SUBJECT— WORK  AND 
SERVICE. — Work  and  service  is  always  a  sufficient 
consideration  when  rendered  at  the  request  of  the  party 
promising,  and  is  a  frequent  form  of  consideraticm.  The 
request  to  do  the  work  or  service  may  be  implied,  and 
generally  is  so  when  the  party  accepts  and  holds  the 
benefit  of  the  work  or  service. 

So  if  the  promisor  requests  that  service  be  done  for 
a  third  party,  it  is  consideration  for  his  promise.  But 
a  subsequent  promise  to  pay  for  work  done  as  a  mere 
gratuity,  and  which  has  not  been  requested,  is  void  for 
want  of  consideration. 

Where  the  requested  service  is  not  done,  but  some 
other,  there  is  no  implied  promise  to  pay  for  such  work, 
and  it  must  be  afterwards  accepted  to  bind  the  employer. 
(1  Pars.  Cont.  446.) 

A  promise  for  a  promise  is  a  good  consideration.  And 
this  is  so  previous  to  performance  or  without  perform- 
ance, as  mutual  promises  to  marry,  to  become  partners, 
and  the  like;  the  promises  being  eadi  the  consideration 
of  the  other.  Such  promises  are  usually  concurrent  in 
point  of  time.    Each  party  must  be  bound  to  fulfill  his 
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promise.  So  where  the  promise  on  the  part  of  an  ap- 
prentice to  remain  a  certain  time  was  given  without  the 
master  promising  to  instruct  the  apprentice,  the  contract 
was  void  for  want  of  mutuality.    {1  Pars.  Cont.  448.)* 

Sec.  447.  UNREAL  CONSIDERATIONS.— A 
consideraticni  which  is  impossible  or  so  vague  in  terms 
as  to  be  practicdiy  impossible  will  be  treated  as  unreal. 
(Harvey  v.  Gibbons,  2  Lev.  161;  Stevens  v.  Coon,  1 
Pinney  (Wis.)  857.)  As  regards  vagueness,  the  prin- 
ciple is,  that  what  can  be  made  certain,  is  certain;  so 
a  contract  to  sell  all  the  straw  one  has  to  spare,  not 
exceeding  three  tons,  is  not  void  for  uncertainty,  as  the 
quantity  to  be  sold  can  be  determined.  (White  v.  Her- 
man, 51  111.  248;  Parker  v.  Pettit,  48  N.  J.  L.  5X2; 
Thompson  v.  Stevens,  71  Pa.  St.  161;  Kaufman  v. 
Farley  Mfg.  Co.,  78  la.  679.) 

And  the  consideration  is  treated  as  unreal  where  it 
consists  of  a  promise  to  do,  or  the  doing  of  a  thing 
whidi  a  man  is  legally  bound  to  do,  for  the  promisor  is 
getting  nothing  more  than  he  is  entitled  to  without  the 
promise.  (Robinson  v.  Jewett,  116  N.  Y.  40;  Sullivan 
V.  Sullivan,  99  Cal.  187.)    Likewise  a  promise  not  to  do 

*WbCTe  the  contract  is  binding  upon  only  one  of  the  parties 
it  is  generallj  void  for  want  of  mutuality.  Thus  where  an  agree- 
ment is  made  to  submit  a  dispute  to  arbitration,  and  it  is  only 
signed  by  one  of  the  parties,  the  one  not  signing,  not  being 
bound,  can  not  enforce  it  against  the  other.  An  exception  to 
this  rule  is  found  in  the  contracts  of  infants,  where  the  infant 
is  not  bound  because  of  its  infancy,  while  the  adult  contracting 
with  him  is  bound. 
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what  a  man  legally  ciuinot  do  is  an  umeal  omsideration. 
(Anaon  on  Cont.,  p.  88.) 

Sec.  448.  SAME  SUBJECT— PART  PAY- 
MENT IN  DISCHAKGE  OF  WHOLE.— A  prom- 
ise to  relinquish  part  of  a  debt,  or  take  part  m  diadiarge 
of  the  wliole  is  a  nudum  pactum  and  without  legal  ob- 
ligation. (Day  T.  Gardner,  42  N.  J.  Eq.  190.)  "The 
pajrment  of  a  smaller  simi  in  satisfaction  of  a  larger  is 
not  a  good  discharge  of  a  debt.*  It  is,  in  fact,  doing  no 
more  than  a  man  is  already  bound  to  do,  and  it  is  no 
consideration  for  a  promise,  express  or  implied,  to  fore- 
go the  residue  of  tlie  debt.  T^ere  must  be  something 
different  to  that  which  the  redpient  is  entitled  to  de- 
mand, in  the  tbing  done  or  given,  in  order  to  support 
his  promise.  Tlie  difference  must  be  real,  but  tbe  fact 
that  it  is  sUfi^t  will  not  destroy  its  efficacy  in  making 
the  consideration  good.  *  •  *  Thus  the  giving  a  ne- 
gotiable instrument  for  a  money  debt,  or  the  gift  of  a 
horse,  a  hawk  or  a  robe,  in  satisfaction  is  good."  (An- 
son on  Cont,  p.  88.) 

*IUilrcnd  Co.  v.  Dbtib,  SB  Ean.  464;  Gould  v.  BuUer,  137 
Mass.  S86;  Singleton  t.  Thomas,  7S  Ala.  S06.  The  rule  is  con- 
sidered  a  technioal  one,  and  generally  criticised  bj  the  courts.  It 
is  limited  to  its  preose  import,  and  every  opportunity  taken  to 
evade  it ;  thui  if  the  payment  of  the  less  sum  is  made  before  the 
dd)t  is  due,  or  at  a  different  place  from  the  one  stipulated,  or 
any  coDateral  benefit  received  by  the  creditor,  whidi  would  raise 
a  technical  legal  consideration,  however  small,  it  is  held  sufficient 
to  support  the  agreemrat.  (Harper  v.  Graham,  SO  Ohio  106; 
Vamey  v.  Conroy,  77  Me.  5*7.)  See  Knowlton's  Ed.  of  Anson ; 
p.  SSn. 
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Where  the  damages  for  the  breach  of  a  ctmtract  are 
uncoiam,  a  payment  of  a  certain  sum  is  a  valid  con- 
sideration for  tiie  promise  to  forego  a  larger  but  un- 
oertain  amount.  (Potter  r.  Douglass,  44  Conn.  541; 
Goss  V,  Eliason,  186  Mass.  508;  Bedell  v.  Bissell,  6  CoL 
162.)  If  the  damage  is  certain  in  amount,  then  the 
pnxnise  to  forego  such  datm  or  a  portion  of  it>  is  only 
supported  by  giving  something  different  in  kind,  or  by 
a  payment  at  an  earlier  date.  And  whether  certain  or 
uncertain,  the  c(Hisideration  for  tbe  promise  to  forego 
must  be  executed,  that  is,  carried  out,  as  ut  accord  and 
satdsfaction.  (Anson  on  Cont.,  p.  85 ;  Daniels  v.  Hoi- 
lenbeck,  19  Wend.  408;  Sununei^  v.  Hamilton,  56  Cal. 
598.)  For  a  modification  of  this  latter  rule,  see  Whit- 
sett  r.  Clayton,  5  Col.  476 ;  Schweider  v.  Lang,  29  Minn. 
254. 

A  composition  by  a  debtor  with  his  creditors,  by  whidi 
eadi  agrees  to  take  a  part  in  satisfaction  of  the  whole 
of  his  claim  is  an  apparent  excepticm  to  the  rule  that 
part  payment  will  not  disdmrge  the  whole  debt  It  is 
said  that  in  the  case  of  a  composition  with  creditors,  the 
consideration  is  the  agreement  between  the  different 
parties,  forming  in  reality  a  new  agreement,  with  dif' 
ferent  parties,  and  for  a  previoiis  debt.* 

Sec  449.  CONSIDERATION  VOID  IN  PART. 
— ^Where  the  consideration  is  void  in  part,  and  is  entire 
in  diaracter  and  inseparable,  then  the  ^ole  coatract 

*(GoodDMO  V.  Cheennan,  2  B.  &  Ad.  3S8;  Mum;  v.  9now, 
87  U.  *\0;  Robert  t.  Barnum,  80  Ey.  SS.) 
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fails.  Equally  so,  if  a  promise  is  entire  and  not  in  writ- 
ing, when  a  part  of  it  is  required  to  be  in  writing  by 
the  statute  of  frauds,  it  fails  entirely  because  of  the  void 
part  But  where  the  ccmsideration  is  separable,  or  there 
are  several  considerations,  and  one  is  frivolous  or  fails, 
but  is  not  illegal,  the  contract  may  stand  because  of  the 
rest,  unless  the  remaining  considerations  are  inadequate. 

If  any  part  of  a  consideraticHi,  whether  entire  or  sep- 
arate, be  illegal,  the  promise  will  fail  because  it  is  against 
public  policy  to  enforce  a  promise  obtained  by  an  illegal 
act.  Thus  where  a  promissory  note  was  given  in  pay- 
ment of  an  account,  some  of  whose  items  were  for  gro- 
ceries, and  others  for  liquors  sold  in  violation  of  the 
statute,  it  was  held  that  the  note  was  void  entirely. 
(Widoe  V.  Wehb,  20  O.  St.  481.) 

Sec.  460.  EXECUTORY,  EXECUTED  AND 
PAST  CONSIDERATIONS  DISCUSSED.*— I. 
An  executory  ctmsideration  refers  to  a  future  act;  thus, 
a  promise  for  a  promise  constitutes  a  contract  upon  ex- 
ecutory consideraticms.  Either  may  perform,  or  oflfep 
to  perform,  and  tiius  bind  the  other,  to  fulfill  or  com- 
pensate for  the  breach. 

2.  An  executed  consideration  arises  where  one  of  two 
parties  has,  either  in  the  act  which  amounts  to  a  pro- 
posal, or  the  act  which  amounts  to  an  acceptance,  done 

*The  studeot  should  take  notice  that  these  tenns,  ^ecoted 
and  executory,  ore  not  used  in  the  same  sense  bj  all  legal  writers ; 
thus  Walker  uses  "executed"  in  the  sense  of  "past"  (Am.  Law, 
p.  439),  as  do  a  number  of  other  writers.  (Bbh.  on  Cont.,  Sec. 
440;  1  Fan.  Cbnt.  468.) 
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all  that  he  is  bound  to  do  under  the  contract,  leaving 
an  outstanding  liability  on  the  other  party  only.  (Anson 
on  Cont.,  p.  90.)  t 

8.  "A  past  consideration  is  some  act  or  forbearance 
in  time  past  by  which  a  man  has  benefited  without  there- 
by incurring  any  legal  liability.  If  afterwards,  whether 
from  good  feeling  or  interested  motives  it  matter  not, 
he  makes  a  promise  to  the  person  by  whose  act  or  for- 
bearance he  has  benefited,  and  that  promise  is  made  upon 
no  otiier  consideration  than  the  past  benefit,  it  is  gra- 
tuitous and  cannot  be  enforced;  it  is  based  upon  motive 
and  not  upon  consideratitHi."  (Anson  on  Cent.,  p.  92; 
Osier  v.  Hobbs,  83  Ark.  215;  Ludlow  t.  Hardy,  8S 
Midi.  690.) 

The  exceptions  to  the  rule  that  a  past  consideration 
is,  in  efifect,  no  consideration,  are  as  follows;  1.  \^Tiere 
tiie  past  consideration  was  given  or  rendered  at  the  re- 
quest of  the  promisor,  or  the  circumstances  and  bene- 
ficial nature  of  the  consideration  implied  a  request,  such 
consideration  will  support  a  subsequent  promise.  (Pool 
V.  Homer,  64  Md.  148;  Oatfield  v.  Waring,  14  Johns. 
188;  O'Connor  v.  Beckwith,  41  Mich.  637.)  2.  Where 
a  person  has  volmitarily  done  what  another  was  legally 
bound  to  do;  this,  though  a  past  consideration,  is  suffi- 

tlf  a  thing  is  done  at  the  time  a  promise  is  gives  the  consid- 
eration is  executed ;  if  there  is  only  a  promise  to  do  it  in  return 
for  another  prcnnise,  the  consideration  on  both  sides  is  executory. 
A  contract  vith  an  executed  consideration  is  unilateral;  if  there 
are  two  promises,  each  being  the  consideration  for  the  other,  the 
contract  is  Klateral.    (Farrington  v.  Tenn.  96  U.  S.  679,  688.) 
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cknt  to  uphold  an  express  promise  to  recompense  sudi 
voluntary  act.  This  exception  is  founded  upon  tiie  rule 
tiiat  a  subsequent  ratification  of  a  voluntary  act  amounts 
to  a  previous  authority.  (Gleason  r.  Dyke,  22  Pick. 
898.)  8.  Where  a.pers<Hi  has  received  a  benefit  in  the 
past,  but  by  rules  of  law,  incapacity  to  contract,  or  lapse 
of  time,  his  promise  then  made  is  not  enforceable  against 
him,  such  promise  may 'be  revived  whoa  the  law  is 
changed  or  the  incapacity  removed.  The  principle  being 
"that  where  the  consideration  was  originally  beneficial 
to  the  party  promising,  yet  if  he  be  protected  from 
liabilily  by  scone  provision  of  the  statute  or  common 
law,  meant  for  his  advantage,  he  m^  renounce  tiie  bene- 
fit of  that  law;  and  if  he  promises  to  pay  the  debt,  he 
is  then  bound  by  the  law  to  perform  it."  Farke,  B.,  in 
Earle  v.  Oliver,  2  Exdi.  71.) 

We  have  seen  (Section  448,  ante)  that  the  doctrine 
of  moral  obligation  as  a  consideration  covers  these  cases, 
and  so  some  cases  hold.  { Stafford  v.  Bacon,  25  Wend. 
884.)  But  later  cases  abandon  the  doctrme  of  moral 
obligation.     (Bishop  on  Ccmt.,  Sec.  100.) 

Sec.  451.  FAILURE  OF  CONSIDERATION 
DISCUSSED. — A  consideration  may  apparently  be 
valuable  and  sufiicient,  and  ixara  out  to  be  no  considera- 
tion at  all,  or  before  tbe  contact  is  executed  it  may  fail. 
(1  Pars.  Cont.  462.)  If  tiie  thing  to  be  done  b  in  its 
nature  separable  or  divisible,  and  there  is  no  under- 
standing whidi  makes  it  entire,  the  part  whidi  fiuls  not 
gcnng  to  the  essence  of  tbe  contract,  it  is  good  in  part, 
and  the  failure  in  part  will  not  destroy  the  residue. 
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(Lucas  V.  Godwin,  8  Bing.  (N.  C.)  746.)  Some  con- 
tracts are  by  Uieir  nature  and  intent  not  to  be  avoided 
by  reascHi  of  a  slight  or  immaterial  Tariation  of  failure 
in  tbe  consideration,  as  in  the  sale  of  lands  where  a  defi- 
nite number  of  acres  are  called  for,  followed  by  the 
words  "more  or  less."  A  total  failure  of  consideration 
invalidates  the  contract,  and  money  paid  out  on  aoxiunt 
of  it  may  be  recovered.  But  except  in  case  of  mistake 
of  fact,  money  paid  voluntarily  by  a  person  who  knows 
fuUy  what  bargain  be  is  ibaking,  cannot  be  recovered. 
<1  Fars.Cont.  466.) 


m.     FABTIE8  TO  CONTRACTB. 

Sec  452.  IN  GENERAL.— As  contract  results  from 
agreement,  and  agreement  requires  two  or  more  assent- 
ing minds,  it  follows  that  there  must  be  at  least  two 
parties  to  every  contract.  The  parties  to  a  contract  may 
be  individuals,  or  aggregations  of  persons,  as  corpora- 
tions, partnerships  and  the  like;  they  may  act  for  them- 
selves, or  represent  others  as  their  agents,  attorneys, 
servants,  and  the  like;  they  may  act  jointly  or  severally. 
But  at  present  we  are  not  concerned  with  these  distinc- 
tions. For  the  purpose  of  the  formation  of  a  valid  con-* 
tract  there  must  be  parties  capable  of  contracting,  and 
it  is  our  purpose  to  find  out  who  are  thus  capable,  or, 
rather,  to  find  out  who  are  incapable,  as  all  persons  are 
presumed  competent  to  contract,  and  disability  where 
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it  exists,  must  be  set  up  when  relied  upon  as  a  defense 
to  a  contract* 

Sec  458.  PERSONS  INCAPACITATED  TO 
MAKE  CONTRACTS.— Some  persons  by  the  policy 
of  the  law,  and  for  their  own  benefit,  are  incapacitated 
from  binding  themselves  by  contract.  The  incapacity 
may  be  entire  or  partial,  and  arises  from  a  variety  of 
causes,  as  infancy,  coverture,  imbecility,  political  status, 
and  the  like. 

Sec.  454.  SAME  SUBJECT— INFANCY.— A 
person  under  the  age  of  majority,  which  age  is  usually 
regulated  by  statute,  is  presumed  not  to  have  attained 
to  such  years  of  discretion  as  to  be  able  to  assent  or 
agree,  and  because  of  this  he  is  allowed  the  privilege  of 
avoiding  contracts  made  during  infancy,  except  those 
which  are  made  for  necessaries.  This  subject  has  been 
fully  discussed  in  a  previous  number  of  this  series  and 
will  not  be  repeated  here.f 

Sec.  465.  SAME  SUBJECT— MARRIED  WO- 
MEN.— At  comomn  law,  except  as  to  their  equitable 
separate  estate,  married  women  were  unable  to  make  a 
valid  contract  either  to  bind  themselves  or  to  acquire 
rights  thereby,  but  this  disability  is  now  removed  by 
statutes  in  the  several  States,  and  with  a  few  excep- 
tions married  women  may  contract  as  though  single. 
For  this  subject  in  more  detail  the  student  is  referred  to 

*See  Appendix  6  for  Illustrative  case — IntozicatioQ  as  in- 
capadtating. 

f  Cyclopedia  of  Law,  Vol.  S,  Seca.  878-880. 


.yGcxiglc 


FORMATION  OF  CONTRACT.  68 

the  diapt^^  on  "Husband  and  Wife,"  in  Vol.  8  of  this 
series. 

Sec  456.  SAME  SUBJECT— PERSONS  MEN- 
TALLY DEFICIENT.— Idiots,  lunatics  and  imbe, 
fdles  cannot  make  binding  contracts.  T^iis  follows  from 
the  nature  of  a  contract ;  persons  having  no  mind  cannot 
contract,  as  an  act  of  mind  is  required.  But  as  there 
are  many  degrees  of  mental  unsoundness,  varying  from 
mere  weakness  of  intellect  to  entire  incapacity,  it  is 
scHnetimes  difficult  to  say  just  what  cases  are  void  for 
lack  of  mental  capacity. 

In  general,  to  invalidate  the  contract  there  must  be 
such  mental  disability  as  f  mn  its  character  and  intensity 
disables  the  person  from  understanding  the  nature  and 
effect  of  his  acts.  So  mere  mental  weakness  or  disability 
from  old  age,  if  not  to  the  extent  just  stated,  will  not 
invalidate  a  contract  entered  into  by  a  party  so  affected. 
(1  Pars.  Cont.  888.)  And  even  an  insane  adult  may 
become  liable  on  an  implied  contract  fw  necessaries. 

The  insanity  to  avoid  the  contract  must  exist  at  the 
time  of  entering  into  it,  and  though  the  party  after- 
wards recover  his  mind  he  may  repudiate  a  contract 
made  while  insane.  Though  the  mental  incapacity  be 
caused  by  the  party's  own  fault,  as  by  his  drunkenness, 
he  may  still  avoid  the  contract  unless  his  intoxication 
was  part  of  a  scheme  to  defraud.    (1  Pars.  Cont.  884.) 

Contracts  of  Lunatics.  A  lunatic  is  a  person  once  of 
sound  mind  but  who  has  lost  his  mental  capacity  through 
sickness  or  accident.    He  may  avoid  all  his  contracts 
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save  those  bona  fide  made  for  necessaries.  The  term 
"necessaries"  here  meaning  the  same  as  in  the  case  of 
infants — all  proper  things  as  well  as  indiapensables.  His 
eontracts  except  those  for  necessaries,  may  be  avoided 
by  his  guardian  or  other  representative  if  he  were  actual- 
ly insane  at  the  time  of  making  the  contract,  though  he 
was  seemingly  sane  and  no  unjust  advantage  was  sou^t 
to  be  taken  of  him.* 

The  law  aims  to  protect  insane  persrais  or  those  men- 
taUy  incapable  of  caring  for  themselves,  but  not  those 
viho  axe  merely  ignorant  or  careless.  So  one  who,  lack- 
ing ordinary  intelligence  or  shrewdness,  makes  a  bad  or 
foolish  bargain,  may  not  avoid  it  on  the  ground  of  his 
incapacity.     (1  Pars.  Cont.  887.)t 

Sec.  457.  SAME  SUBJECT— ALIENS.— An 
alien  is  a  person  bom  out  of  the  jurisdiction  of  a  country 
in  which  he  lives  and  not  naturalized  therein.  By  a  rule 
of  law  and  construction  the  children  of  ambassadors, 
ministers,  etc.,  thou^  bom  out  of  the  jurisdiction  of 
their  country,  are  yet  citizens.    And  children  bom  to 

•Rev.  Stat,  of  Ohio,  Sees.  6S0!^6817. 

tSpendtbrifts.  Fenons  incapable  by  reaton  of  extrone  pnxli- 
gality  to  preserve  their  property  may  be  put  under  guardian- 
ship, and  thuB  lose  the  right  to  make  contracts.  And  this  is 
true  of  habitual  drunkards.    See  Rev.  Stat.  Ohio,  Sec.  6317. 

Seamen.  These  are  protected  by  law  from  their  own  oarelesfr- 
ness  both  as  regards  their  person  and  rights.  The  U.  S.  Rev. 
Statutes,  Sections  4564-4691,  c(HitaiQ  many  provisions  for  theii 
protection  uid  benefit.  And  an  agreement  by  a  seaman  to  ship- 
ping articles  which  do  not  contain  the  general  rights  and  priv- 
il^es  prescribed  for  such  articles  is  void.     (1  Pars.  Cont.  890.) 
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dtJEOu  vfaile  temporarily  aojoumiDg  in  a  foreign  coun- 
try are  <^tizens  of  their  parents'  country,  but  they  may 
elect  to  become  citizens  of  the  country  where  bom. 

Aliens  at  cranmon  law  could  not  hold  real  property, 
and  their  right  to  personal  property  was  precarious. 
The  ri^ts  of  aliens  to  hold  real  property  are  regulated 
by  the  States*  and  with  a  few  exceptions,  where  they 
hare  been  limited  as  to  the  amount  they  might  acquira 
in  each  county,  they  have  the  same  ri^t  to  acquire  and 
hold  property  as  citizens.  Tlie  Congress  of  the  United 
States  has  the  power  to  confiscate  the  goods  and  proper- 
ties of  alien  enemies,  and  in  time  of  war  may  give  the 
subjects  of  the  power  with  whom  we  are  at  war  a  stated 
time  to  remove  from  our  territory.  But  until  so  ordered 
out  an  alien  may  sue  and  be  sued  in  our  courts,  both  in 
peace  and  war;  but  Ihey  must  obey  the  laws  and  are 
amenable  to  all  laws  of  the  jurisdiction  in  which  they 
live.  (Clark  v.  Morey,  10  Johns.  68;  Brook  v.  Filer, 
83  Ind.  402;  McVeigh  v.  U.  S.,  U  Wall.  256.) 

During  the  war  of  rebellion,  the  inhabitants  of  the 
Northern  and  Southern  States  were  enemies,  and  all 
contracts  made  betwe^  them  during  the  continuance  of 
hostilities  were  void.  (Materson  v.  Howard,  18  WalL 
90;  Mutual  Ins.  Co.  r.  Hilliard,  87  N.  J.  L.  444.)  Con- 
tracts existing  before  &e  wiar  were  not  ended  or  void, 
but  the  remedy  was  suspended,  until  peace  was  restored. 
(University  v.  Fintb,  19  Wall.  106 ;  Cohen  t.  New  York 
Mutual  Life,  SO  N.  Y.  610.)* 

*At  commoD  law  penons  conncbed  of  treaeon  or  ttHoay  or 
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Sec.  458.  THE  SUBJECT-MATTER  AS  AN 
ELEMENT  IN  A  VALID  CONTRACT.— In  gen- 
eral the  parties  may  contract  about  whatever  they  dioose. 
This  freedom  of  contract  is  limited  only  in  this,  that 
public  policy  refuses  to  sanction  Uie  contracts  of  the 
parties  made  along  certain  lines,  and  though  all  other 
requisites  of  a  valid  contract  be  present  if  the  parties 
have  in  contemplation  one  of  these  prohibited  objects  it 
will  not  be  enforced.  Again,  the  law  may  prescribe  cer- 
tain formalities  to  be  followed  by  the  parties  in  making 
certain  contracts,  and  unless  these  are  followed  as  pre- 
scribed the  contract  is  not  enfonxable.  The  classes  of 
objects  whidi  the  law  refuses  to  sanction  are  those  whidi 
are  immoral,  impolitic,  or  illegal;  those  for  which  it  pre- 
scribes formalities  and  refuses  to  sanction  if  the  formali- 
ties are  not  followed,  come  under  the  head  of  fraudulent 
contracts,  'Uid  the  statute  prescribing  the  formalities  is 
known  as  the  "statute  of  frauds."  The  nature  and  effect 
of  these  objects  and  formalities  we  shall  now  discuss. 

Sec  469.  IMMORAL  AGREEMENTS.— Where 
the  undertaking  on  either  side  is  to  do  or  permit  some- 

exconununicatecl  were  incapacitated  from  contracting,  but  these 
common  law  diflabilities  have  never  prevailed  in  this  country. 

Barristers  and  Physicians.  By  the  common  law  barristers 
and  physirians  could  not  sue  for  professional  services  rendered, 
whether  upon  an  implied  or  express  contract.  This  rule  has 
never  prevailed  in  the  United  States,  and  attorneys  and  physi- 
cians  have  the  same  right  to  sue  and  recover  upon  coafaracts  as 
others. 
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thing  decidedly  immoral  aa  prostitution,  making  inde- 
cent books  or  pictures,  and  the  like,  tjie  law  will  not  aid 
either  party  in  enforcing  the  contract  But  the  law  will 
not  avoid  contracts  merely  indelicate,  and  if  the  contract 
is  to  be  avoided  it  must  grow  immediately  out  of  or  be 
connected  with  the  illegal  or  immoral  act.  The  question 
of  Morality  is  not  always  open  to  discussion,  and,  in 
general,  only  those  contracts  will  be  held  void  for  im- 
morality  which  the  precedents  have  decided  to  be  im- 
moral.* 

Sec  460.  IMPOLITIC  AGREEMENTS.— 
Agreements  or  contracts  against  public  policy  are  such 
as  the  precedents  have  established  to  be  so.  Like  the 
question  of  morality,  the  question  of  what  constitutes  an 
impolitic  object  of  contract  is  not  to  be  canvassed  for 
every  contract,  and  unless  there  is  some  recognized  au- 
thority that  a  certain  contract  is  rontrary  to  settled  pub- 
lic policy  this  is  not  a  good  defense. 

Among  the  contracts  which  are  adjudged  impolitic 
and  void  are :  Contracts  in  restraint  of  marriage  or  trade, 
that  is,  in  general  restraint  of  marriage  or  trade,  for  a 
ccmtract  not  to  marry  a  particular  person,  or  not  to  go 
into  a  certain  trade  in  a  limited  district  may  be  good. 
Agreements  in  restraint  of  marriage  are  discouraged  for 

•Chitty  on  Contracts,  577-9;  ForeytU  v.  Slate,  6  Ohio  19; 
Hawks  T.  Naglee,  64  Cal.  51 ;  Smith  v.  Richards,  29  Conn.  288 ; 
Wallace  v.  Rappleye,  103  111.  249.  A  promise  under  seal  in  con- 
sideratioQ  of  past  cohabitation  has  been  sustained  in  cases. 
(Brown  v.  Kinsey,  81  N.  C.  S46 ;  Wyant  v.  Lesher,  S3  Fa.  St. 
338.) 
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poHtkal  and  moral  leaooas;  so  a  promise  under  seal  to 
marry  no  cme  but  the  prcHnisee,  where  t&ere  was  no 
promise  of  marriage  on  either  side  was  held  Toid,  as 
being  purely  restrictive.  (Anson  on  Coat.,  p.  187;  Chal- 
fact  r.  Fayton,  91  Ind,  202.)  So  marriage-brooage  con- 
tracts, or  proimses  to  pay  money  for  bringing  about 
marriages,  are  against  public  policy.  And  agreements 
looking  to  the  future  separation  of  husband  and  wife  are 
also  illegal.  (Phillips  t.  Thorp,  10  Oreg.  406;  Johnsoa 
T.  Hunt,  81  Ey.  822;  Randall  v.  Randall,  87  Mich. 
571.) 

Until  about  1870  it  was  settled  law  that  a  contract  in 
which  one  of  the  puiies  agreed  not  to  carry  on  a  par- 
ticular busmess  within  a  State  was  void  as  in  restraint 
of  trade.  (Tayloid  v.  BUndiard,  18  AUen  870.)  But 
now  the  rule  is  modified,  the  restraint,  it  is  said,  may 
extend  far  enou^  to  afford  a  fair  protection  to  the 
pundiaser  of  a  business,  and  this  may  include  the  tern* 
tory  of  a  State.  (Beal  v.  Chase,  81  Midi.  490;  Chappel 
v.  Brockway,  21  Wend.  162;  Arnold  v.  Ereutzer,  67 
la.  214. )  But  if  there  is  no  limitatim  as  to  the  territory, 
the  contract  is  void.  (Thomas  v.  Miles,  8  Ohio  St.  274; 
Wiley  V.  Baumgardner,  97  Ind.  66.)  The  contract  may 
be  unlimited  as  to  time. 

Contracts  to  stifle  or  prevent  a  criminal  prosecutim, 
or  to  induce  an  officer  not  to  perform  his  duty  are 
agwnst  public  policy.  (McMahon  v.  Smith,  47  Conn. 
228.)«     So  are  lobbying  csontracts,  or  agreements  to 

•Stifling  Prosecution*.  "You  sball  not  moke  a  trade  of  a 
felony.    If  you  are  aware  that  a  crime  has  been  cx)inniitted  you 
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mdvocate  a  daim  with  members  of  the  legislature  or 
secure  kgislatioa  tlurough  personal  influence  or  by  cor- 
rupt measures.  (Trist  v.  Child,  21  Wall.  441 ;  McBrat- 
ney  v.  Chandler,  22  JE^ms.  692.)  So  are  contracts  to 
withdraw  oppositkHi  to  a  divorce  proceeding.  (Stout- 
enburg  r.  Lybrand,  10  O.  St.  228.)  So  is  the  sale  of  a 
public  office,  or  tbe  assignment  of  his  salary  before  due 
by  a  public  officer.  (Hall  v.  Gavit,  18  Ind.  890;  Morse 
T.  Ryan.  26  Wis.  856 ;  Bliss  v.  Lawrence,  58  N.  Y.  442 ; 

shall  not  convot  that  crime  into  a  Bouroe  of  pTO&.  or  beDefit  to 
jouwdf."  (Per  Lord  Weatbury,  in  Williams  v.  Bajle;,  L.  R. 
1  B.  L.  220.)  This  rule  Anson  states  to  be  subject  to  the  qual- 
ification, *H})a.t  where  civil  «nd  criminal  remedies  co-exist,  a  com- 
promise of  a  prosecution  is  pennissible."  (Anson  on  Cont.  p. 
185.)  By  statute  in  many  of  the  States  the  parties  are  per- 
mitted to  compromise  misdemeanors.  In  the  absence  of  statute 
the  parties  eannot  as  a  part  of  their  agreement  settle  an  offense 
Agaixai  the  State,  and  if  this  is  part  of  the  consideration  the 
agreement  is  void.  (Oxford  Nat'l  Bank  v.  Kirk,  90  Fa.  St.  49 ; 
Whmton  t.  Ansley,  71  Ga.  3JS ;  Reed  v.  McKee,  42  la.  689.) 

Maintenance  and  Champerty.  Maintenance,  by  vhich  is 
meant  the  maintaining  a  suit  or  quarrel  to  the  disturbance  or 
hindrance  of  right,  and  Champerty,  or  the  maintenance  of  the 
gait  of  another  for  a  share  of  the  proceeds,  are  against  the 
policy  of  the  common  law,  and  agreements  of  this  kind  which 
toid  to  encourage  litigation  were  void.  But  the  common  law  re- 
garding maintenance  and  champerty  does  not  prevail  in  many 
of  the  American  States.  (Richardson  t.  RawUns,  40  Conn.  6T1 ; 
Bentinck  t.  Franklin,  88  Tex.  458;  Wright  ▼.  Meek,  8  la.  472.) 
In  others  the  common  law  rule  does  prevail.  (McCall  v.  Cape- 
hart,  80  Ala.  521.)  Champerty  is  no  defense  to  the  action 
which  is  being  aided  or  nuuntained,  but  only  to  the  enforcement 
of  the  champertous  agreement.  (Barnes  v.  Scott,  117  U.  S. 
082.) 
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66  Cal.  72.)  And  agreements  in  which  the  parties  are 
bound  to  submit  all  disputes  arising  therein  to  arbitra- 
tors are  ToId  aa  being  attempts  to  oust  the  courts  of 
their  jurisdictitm.  (D.  &  H.  Canal  Co.  t.  Fa.  Coal  Co., 
50  N.  Y.  250;  Reed  v.  Washington  Ins.  Co.,  188  Mass. 
572.)  But  the  parties  may  stipulate  for  the  determina- 
tion of  specific  questions  by  arbitration,  as  the  amoujit 
of  damages  sustained  by  a  breach,  and  make  such  de- 
termination, or  a  bona  fide  effort  to  obtain  it,  a  conditioD 
precedent  to  the  right  of  action  on  the  ccHitract. 
(Mentz  V.  Armenia  Fire  Ins.  Co.,  79  Pa.  St  480;  Phoe- 
nix Ins.  Co.  r.  Badger,  58  Wis.  288.) 

Sec  461.  ILLEGAL  AGREEMENTS.— By  an 
illegal  agreement  or  contract  is  meant,  not  one  lacking 
some  of  the  legal  requisites  of  a  binding  contract,  but 
one,  the  subject-matter  of  which  is  in  contravention  of 
some  positive  law.  (Walker,  Am.  Law,  467.)  The 
principle  being  that  if  the  general  intent  of  the  legisla- 
ture as  determined  from  a  penal  statute  forbidding  an 
act  to  be  done  under  penalty,  is  to  prdiibit  the  act,  or  to 
protect  the  public  health  or  morals,  then  any  contract 
to  do  such  act  is  invalid,  whether  the  statute  declares 
so  or  not.* 


•Vining  v.  Briclter,  14  O.  St.  381;  Dillon  v.  Allen,  46  la. 
S99.  If  the  statute  expressly  prohilnts  an  agreement  there  can 
be  no  question  as  to  its  illegality.  If  a  penalty  is  imposed  for 
the  doing  of  a  particular  act,  some  cases  hold  that  an  agreement 
to  do  that  act  is  impliedly  prohibited  and  illegal.  (Fray  y. 
Embank,  10  N .  H.  378;  Kleckly  t.  Lejden,  63  Ga.  316.) 
Others  hold  that  the  legislative  intent  is  to  be  determined,  and 
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An  agreemmt  or  contract  to  commit  any  of  the  crimes 
mentioned  in  the  penal  code  of  the  State,  or  to  break 
or  infringe  any  law  of  tiie  State  or  country  is  void  and 
unenforceable.  (Clement's  Appeal,  52  Conn.  464; 
Hatch  V.  Mann.  15  Wend.  44.)  By  statute  in  the  sev- 
eral States  all  species  of  gaming  contracts  or  wagers 
are  declared  void.  (Rev.  Stat.  Ohio,  Sec.  4269.)  Just 
what  are  wagging  contracts  is  not  always  dear.*    At 

this  is  done  by  ascertaining  the  object  of  the  penalty.  If  the 
penalty  ia  aolel;  to  facilitate  and  secure  the  collection  of  the 
revenue,  it  is  possible  that  the  contract,  though  penalized,  is  not 
foihidden.  So  the  continuit;  of  the  penalty  may  indicate  the 
legislative  intent.  If  imposed  once  for  all  on  the  doing  of  a 
thing,  an  agreement  to  do  the  thing  may  be  valid,  but  if  the 
penalty  is  recurrent  at  each  breadi  of  the  statute,  then  the  ob- 
ject ia  illegal  and  an  agreement  made  contrary  to  it  is  void.  (An- 
son on  Cont.  p.  172 ;  Coming  v.  Abbott,  54  N.  H.  471 ;  Aiken  v. 
Blaisdell,  41  Vt.  668.) 

•Wagering  Contracta.  "A  wager  is  a  promise  to  pay  money 
or  transfer  property  upon  the  determination  or  ascertainment  of 
an  nncertain  event ;  the  conuderation  for  such  promise  is  either 
a  present  payment  or  transfer  by  the  other  party,  or  a  promise 
to  pay  or  transfer  upon  the  event  determining  in  a  certain  way. 
The  event  may  be  uncertain  because  it  has  not  happened,  or  it 
may  be  uncertain  because  it  is  not  ascertained,  at  any  rate  to  the 
knowledge  of  the  parties.  Thus  a  wager  may  be  made  upon  the 
length  of  St.  Paul's,  or  upon  the  result  of  an  election  which  bos 
already  happened,  though  the  parties  do  not  know  in  whose 
favor  it  has  gone.  The  uncertainty  rendes  in  the  minds  of  the 
yartiea."   (Anson  on  Cont.  p.  174.) 

Stock  Market  Gambling.  An  agreement  to  purchase  or  sell 
for  future  delivery  is  a  gambling  contract  and  not  mforceable 
where  it  is  the  intention  of  the  parties  that  there  shall  be  no 
actual  sale  of  property,  but  that  at  the  time  set  for  delivery  the 
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common  law  wagering  agreements  were  enforceable 
(Gilbert  t.  Sykes,  16  East  150} ;  but  in  this  country 
this  principle  of  the  cnnmon  law  has  not  prevailed  and 
wagering  contracts  are  illegal  independent  of  statutes. 

parties  will  settle,  and  the  purdiaser  pay  or  receive  the  gain  or 
loss  occasioned  by  the  difference  in  the  market  price  at  the  time 
of  the  agreement  and  the  time  of  aettlanent.  Such  contracts  are 
truly  considered  as  immoral,  illegal  and  ctmtrary  to  public 
policy.  They  are  nothing  more  than  gambling  deals.  (Irwin  t. 
Willair,  110  U.  S.  499;  Lyon  t.  Culbertmn,  8S  EL  9S;  CockreU 
T.  Thompson,  86  Mo.  SIO;  Lowry  ▼.  Dilhnan,  69  Wis.  197; 
Whiteaide  v.  Hunt,  97  Ind.  181.)  They  hare  been  held  to  come 
within  the  State  statutes  against  gaming,  in  Ciumin^iam  t. 
National  Bank  of  Augusta,  71  Ga.  400.  In  Lester  v.  Buel,  49 
Ohio  St.  840,  it  is  held  that  a  contract  in  which  cue  of  the  par- 
ties is  to  have  the  option  to  buy  or  s^  a  certain  commodity  at  a 
future  time,  it  being  understood  that  &en  was  to  be  no  dehvery, 
the  party  losing  to  pay  the  other  the  difference  in  the  market 
price,  is  by  common  law,  as  well  as  the  statute  in  Ohio,  a  gamb- 
ling contract  or  wager  upon  the  future  price  of  the  commodity, 
and  therefore  void. 

Bohemian  Oats  Contracts.  What  are  known  as  Bohemian  oats 
contracts  ore  held  to  be  fraudulent,  immoral  and  against  public 
policy.  The  law  refusing  to  aid  their  enforcement  while  execu- 
tory, nor  aid  ather  party  when  the  contract  is  executed,  to  place 
himself  in  statu  quo,  but  will  leave  the  parties  where  it  finds 
them.  (Carter  v.  Lillie,  S  Ohio,  C  C.  364;  Shirey  v.  UWi,  8 
Ohio,  C.  C.  401.) 

Insurance  Contract.  The  contract  of  insurance  is  an  excep- 
tion to  the  law  against  wagering  contracts.  Insurance  is  a 
wagering  contract,  but  the  law  permits  sudi  contracts  to  be 
valid  whCTe  the  insured  has  what  is  called  an  "insurable  interest** 
in  the  risk.  See  Anson  on  Cont.  pp.  175,  180;  Wood  cm  Fire 
Ins.  90;  Wamodi  v.  Davis,  104  U.  S.  775;  36  Albany  Law  J. 
p.  88. 
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(Love  T.  Hairey,  114  Mass.  82;  Eldred  v.  Malloy,  2 
Col.  820;  WiDcmflon  v.  Tousley,  16  Minn.  2»9.) 

Usuiy,  or  the  taking  of  greater  into'est  tlum  the  law 
allows,  may  be  nuide  to  avoid  the  contract.  The  rate  of 
interest  is  prescribed  by  statute  in  the  various  States, 
and  the  penalty  prescribed  for  taking  a  greater  amount 
than  the  law  allows.  The  taking  of  usurious  interest 
does  not  now  void  the  contract,  but  as  a  rule  the  interest 
above  the  legal  rate  is  applied  on  the  principal  debt,  or 
may  be  recovered  by  suit.* 

•Rev.  Stat  Ohio,  Sees.  8179-3188;  7  Ohio  80. 

Compatiiig  Interest  in  Ohio.  When  a  partial  payment  is  made 
on  an  accoant  drawing  interest,  if  it  exceed  the  interest  due  it  is 
to  be  applied  on  the  interest  and  the  balance  on  the  principal,  if 
less  than  the  interest  it  is  to  apply  on  the  interest;  and  where 
interest  is  payable  annually,  such  partial  payment  will  be  ap- 
plied (1)  on  the  interest  due  upon  interest,  (S)  in  satisfaction 
of  interest  accrued  on  the  principal,  and  (3)  upon  the  princi- 
pal; but  in  no  case  will  interest  upon  interest  be  made  to  bear 
inters.  (Anketel  t.  Converse,  17  Ohio  St.  11.)  That  is,  in- 
terest  due  and  unpaid  draws  simple  interest  until  paid,  but 
compound  interest  is  not  allowed. 

On  contracts  for  the  payment  of  money  evidenced  by  bond, 
bill,  promissory  note  or  other  instrument  in  writing,  the  interest 
is  payable  from  the  stated  time  or  from  the  day  of  maturity,  but 
if  the  contract  is  to  pay  on  demand,  it  has  been  held  that  interest 
does  not  begin  until  demand  is  made.  On  judgments,  decrees,  or 
orders,  simple  interest  is  to  be  computed  from  the  date  thereof. 
On  bodL  accounts  the  interest  is  computed  on  the  balance  found 
due  at  the  date  of  settlement.  (Walker,  Am.  Law,  471.)  The 
contract  to  pay  interest  is  interpreted  accordmg  to  the  law  of 
the  ^MK  where  it  is  to  be  paid.  (Story,  CiHifl.  Laws,  Sees.  291- 
301.) 
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Sec.  462.  EFFECT  OF  ILLEGAL  CONTRACT. 
— Where  the  contract  is  illegal  it  is  void  and  the  party 
promising  is  released  from  his  promise  whether  made 
under  seal  or  by  parol,  the  defense  of  illegality  i^  not  a 
favor  to  either  of  the  parties,  but  is  allowed  in  the  inter- 
est of  the  public.  (Lyon  v.  Waldo,  86  Mich.  858;  Buf- 
fendeau  v.  Brooks,  28  Cal.  641.) 

Sec.  463.  THE  STATUTE  OF  FRAUDS.— The 
Statute  of  Frauds,  so-called,  requiring  in  certain  cases 
written  evidence  of  a  contract,  was  passed  in  the  29th 
year  of  the  reign  of  Charles  II,  being  A.  D.  1677.  The 
statute  was  passed  to  prevent  frauds  upon  third  parties 
growing  out  of  contracts,  two  sections  of  the  act,  the 
<4th  and  17th,  have  been  copied  into  the  statute  law  of 
the  American  States  in  substance,  if  not  in  the  exact 
terms.* 

The  4tb  section  of  the  statute  provides: 

"That  no  action  shall  be  brought  whereby  to  charge 
any  executor  or  administrator  upon  any  special  prom- 
ise to  answer  damages  out  of  his  own  estate;  or  whereby 
to  charge  the  defendant  upon  any  special  pr(Hnise  to 
answer  for  the  deb{,  default  or  miscarriage  of  another 
persOTi;  or  to  charge  any  person  upon  any  agreement 
made  in  consideration  of  marriage;  or  upon  any  con- 
tract or  sale  of  lands,  tenements  or  hg-editaments,  or 
any  interest  in  or  concerning  them;  or  upon  any  agree- 
ment that  is  not  to  be  performed  within  the  space  of 
one  year  from  the  making  thereof;  unless  the  agreement 

•Rev.  Stat  Ohio,  Sees.  419S-99  (1810). 
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upon  whidi  such  action  shall  be  brou^t,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  and 
'signed  by  the  party  to  be  charged  therewith  or  some 
odier  person  therewito  by  him  lawfully  authorized." 

'  Sec.  464.  CONSTRUCTION  OF  THE  4TH 
SECTION  OF  THE  STATUTE  OF  FRAUDS.— 

It  is  said  that  the  form  required  by  the  statute  is  not 
necessary  to  the  existence  of  the  contract  but  only  to  its 
proof.  Hence  the  note  in  writing  may  be  made  at  any 
time  between  the  formation  of  the  contract  and  the 
bringing  of  the  action.  And  a  draft  made  and  signed 
by  tbe  proposer  will  be  sufficient  though  the  contract  is 
concluded  by  a  subsequent  parol  acceptance.  (Anson 
on  Cont.,  p.  55;  Hardman  v.  Wolfstein,  12  Mo.  App. 
866.)  The  memorandum  of  the  contract  should  men- 
tion or  designate  the  parties.  (Grafton  v.  Cummings, 
90  U.  S.  100;  Dykes  v.  Townsend,  24  N.  Y.  57.)  Sev- 
eral writings,  though  made  at  different  times,  may  be 
construed  together  to  satisfy  the  statute  as  to  the 
signed  memorandum.  If  part  only  of  such  writings  are 
signed,  reference  must  be  made  in  these  to  those  un- 
signed unless  it  appears  by  comparison  that  they  relate 
to  the  same  matter.  That  is,  the  several  writings  must 
be  consistent,  connect^  and  ccHnplete.  (Thayer  v. 
Luce,  22  O.  St  62;  North  v.  Mendel,  78  Ga.  400.) 

Whether  the  consideration  must  appear  in  the  writing 
is  a  disputed  question.  The  English  rule  is  that  it  must, 
and  this  is  followed  in  some  of  the  American  States. 
(Wain  T.  Warlters,  5  East  10;  Sears  v.  Brink,  8  Johns. 
210;  Taylor  v.  Pratt  8  Wis.  674.)     Other  States  hold 
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that  the  consideration  need  not  be  expressed.  (Reed  v. 
Evans,  17  Ohio  128;  Sage  v.  Wacox,  6  Conn.  81;  Ash- 
ford  v.  Robison,  8  Ind.  305.) 

l%e  memorandum  must  be  signed  by  the  party 
charged  or  his  agent,  it  need  not  be  signed  by  both 
parties.  (McEIroy  v.  Seerey,  61  Md.  889.)  An  auc- 
tioneer, being  the  agent  of  both  parties,  may  bind  them 
by  his  signature,  but  his  memorandum  should  be  made 
at  Uie  time  of  the  purchase.  (Horton  t.  McCarty,  58 
Me.  394.)  The  name  may  appear  anywhere  (m  the  in- 
strument, but  must  be  for  the  purpose  of  authenticity. 
(Anderson  v.  Harrold,  10  Ohio  899.)  The  subject  mat- 
ter of  the  cwitract  should  be  so  described  in  the  mem- 
orandum that  it  can  be  identified.  (Wood  v.  Davis,  82 
IlL  811.)* 

Sec  465.  SAME  SUBJECT— NATURE  OP 
THE  CONTRACTS  IN  THE  SECTION.— The 
sx>ecial  promise  to  answer  for  the  debt  of  another  must 
be  a  promise  to  stand  good  for  tiiat  whidi  another  person 
is  primarily  liable  to  pay.  If  no  credit  was  given  to 
the  party  receiving  the  benefit  and  the  promisor  alone  is 
liable  the  prtHnise  is  not  within  the  statute  and  need  not 
be  in  writing.  (Wendell  v.  Hudson,  102  Ind.  521; 
Welsh  V.  Marvin,  36  Midi.  59;  Morehouse  v.  Crangle, 
36  O.  St.  180.) 

The  agreement  made  in  consideration  of  marriage  does 
not  include  the  promise  to  marry,  but  applies  to  a  prom- 
ise to  pay  money  or  make  a  settlement  conditicHial  upoD 
a  marriage  taking  place. 

*See  Appfflidix  7  for  illustrative  oasea. 
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An  interest  in  land  witiiin  this  section  must  be  a  sub- 
stantial interest,  and  not  arrangements  preliminary  to 
tbe  acquisitioa  of  interest,  as  the  cost  of  an  abstract  of 
title,  or  sudi  a  remote  interest  as  the  agreement  to  trans- 
fa*  shares  in  a  railway  company  which  owns  land  as 
nicidental  to  its  business.  Again,  "fructus  industriales," 
(H-  the  fruits  of  industry  produced  by  the  labor  of  men, 
do  not  constitute  an  interest  in  land,  while  "fructus  nat- 
urales,"  as  .growing  grass,  timber,  or  fruit  upon  trees  are 
considered  to  do  so  if  tJie  sale  contemplates  the  passing 
of  property  in  them  before  they  are  severed  from  the 
ground.     (Anson  on  Cont.  61.) 

Of  agreements  not  to  be  performed  within  the  space 
of  a  year  it  is  to  be  said  that  the  agreement  must  con- 
template non-perfommnce  within  the  year,  and  by  both 
parties.  That  Is,  the  agreement  would  not  be  within 
the  statute  if  the  agreement  is  to  be  fully  performed  by 
one  of  the  parties  within  the  year.  (Donneallan  v.  Read, 
3  B.  &  Ad.  809;  Winters  t.  Cherry,  18  Mo.  850; 
Smdiey  r.  Green,  52  la.  241.)  By  judicial  construc- 
tion of  the  phrase  "to  be  performed,"  this  portion  of 
tiie  statute  has  been  greatly  restricted.  The  rule  being 
that  if  the  agreement  by  any  possibility  may  be  fulfilled 
or  completed  within  the  year  it  is  not  within  the  statute. 
Bad  this  though  it  is  not  likely  to  be,  or  expected  to  be* 
performed  within  the  year.  Thus  contracts  to  be  per- 
formed on  the  happening  of  an  uncertain  event,  as  on 
the  death  or  marriage  of  a  person,  are  sustained  though 
not  in  writing.  (Blakeney  v.  Goodale,  30  Ohio  St.  850; 
Niagara  Fire  Ins.  Co.  v.  Green,  77  Ind.  590.)    So  con- 
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Iracts  to  support  A  person  during  Kfe  or  to  educate  a 
child,  are  held  not  to  be  within  the  statute,  as  the  person 
may  die  within  the  year.  (Bell  t.  Hewitt,  24  Ind.  280; 
Kent  V.  Kent,  62  N.  Y.  560.)  And  a  contract  to  re- 
strain from  doing  an  act  or  carrying  on  a  business  in- 
definitely are  not  within  the  statute,  as  the  cmtract  ends 
with  the  death  of  the  individual,  which  may  happen  with- 
in the  year.    (Doyle  v,  Dixon,  97  Mass.  208.) 

Sec  466.  SAME  SUBJECT— EFFECT  OF 
FAILURE  TO  SATISFY  THE  STATUTE.— A 
contract  of  the  kind  mentioned  in  this  section  which  is 
not  put  in  writing  and  signed  is  not  vcAA  but  cannot  be 
proved.  {Leroux  v.  Brown,  12  C.  B.  801;  Pritchard 
V.  Norton,  106  U.  S.  184.)  But  in  those  States  which 
expressly  provide  timt  certain  contracts  "shall  be  void" 
unless  put  in  writing,  the  failure  to  observe  the  statute 
would  seem  to  go  to  the  existence  of  the  contract.  T^e 
statute  does  not  prevent  die  making  of  contracts  without 
the  written  memorandum,  but  introduces  a  new  rule  of 
evidence  and  creates  a  new  defense  by  requiring  that 
the  agreement  shall  be  proved  by  a  writing.  (Crane  v. 
PoweU,  189  N.  Y.  879.) 

As  a  general  rule,  part  performance  will  take  a  con- 
tract out  of  this  section  of  the  statute.  This  was  the 
equitable  rule  to  prevent  a  fraud  being  perpetrated 
under  cover  of  the  statute  by  the  purchaser  of  land  on  a 
parol  consideration,  who  sets  up  the  statute  to  avoid 
paying  for  the  land.  (Brown  mi  Stat  of  Frauds,  Sec. 
441;  Randall  v.  Turner,  17  O.  St.  262.)  The  rule  is 
subject  to  qualifications,  and  Ans(Mi  states  that  it  only 
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appHes  where  the  ctmtroct  is  for  an  interest  in  land, 
and  that  even  in  this  case  the  acts  relied  on  to  take  it 
out  of  the  statute  must  be  more  than  service  rendered 
in  consideration  of  «  promise  to  convey  lands,  or  the 
payment  of  the  price  wholly  or  in  part ;  the  acts  relied 
on  as  part  performance  must  be  unequivocally  and  in 
their  own  nature  referable  to  some  such  agreement  as 
is  sou^t  to  be  proved.  (Anson  on  Contr.  63-4;  Madi- 
son V.  Alderson,  8  App.  Ca.  479 ;  Crabill  v.  Marsh,  88 
Ohio  St.  881;  Kinyon  v.  Young,  44  Mich.  889.) 

Sec  487.  CONTRACTS  WITHIN  THE  SEV- 
ENTEENTH SECTION.— The  seventeenth  section 
of  the  Statute  of  Frauds  is  as  follows:  "That  no  con- 
tract for  the  sale  of  any  goods,  wares,  and  merchandise 
for  the  price  of  10  pounds  sterling  or  upwards  shall  be 
allowed  to-  be  good,  except  the  buyer  shall  accept  part 
of  the  goods  so  sold  and  actually  receive  the  same;  or 
give  something  in  earnest  to  bind  the  bargain,  or  in 
part  of  payment;  or  that  smne  note  or  memorandum  in 
writing  of  the  said  bargain  be  made  and  signed  by  the 
parties  to  be  charged  by  such  ccmtract,  or  their  agents 
thereunto  authorized."  This  section  has  also  been  copied 
sidlistantially  into  the  statute  law  of  the  several  States, 
the  amount  being  usually  "$50  or  upwards,"  instead  of 
"10  pounds  sterling."* 

Sec.  468.  CONSTRUCTION  OF  THE  17TH 
SECTION. — In  this  section  several  methods  are  pro- 
vided in  which  the  contract  may  be  validly  made  aside 

*See  Appendix  7  for  iUustrative  cases. 
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from  the  written  memorandum.  The  same  requisites 
for  the  memorandmn  are  applicable  in  this  oaae,  as 
imder  the  4th  section,  with  the  exception  tliat  the  au- 
thorities are  unanimous  that  in  this  case  the  considera- 
tion need  not  be  stated,  the  promise  to  pay  a  reasonable 
price,  in  the  absence  of  a  specified  consideraticMn,  being 
presumed.     (Anson  on  Cont.,  p.  65.) 

There  is  some  difficulty  of  determining  just  what  con- 
stitutes goods,  wares  imd  merchandises  under  this  sec- 
tion. In  the  contract  of  bargain  and  sale  the  propertji 
in  the  thing  sold  passes  to  the  purchaser.  Hence  there 
must  be  an  ascertained  and  specific  chattel  contemplated 
I)y  the  parties  to  which  nothing  remains  to  be  done; 
when  ttus  is  so  it  is  an  executed  contract  of  sale.  But 
there  may  be  an  executory  agreement  to  sell,  as  where 
the  goods  are  not  specific,  or  something  remains  to  be 
done  to  complete  the  article  or  ascertain  and  fix  the 
price,  as  the  purchase  of  hay  in  the  stack,  which  is  to 
be  weired  to  ascertain  the  price.  In  this  case  the  prop- 
erty does  not  pass  to  the  purchaser,  but  ooly  a  right  to 
have  the  agreement  carried  into  effect. 

The  early  Snglish  cases  held  that  executory  contracts 
of  sale  did  not  fall  within  the  statute,  and  a  subsequent 
act  (Lord  Tenlerden's  Act,  9  Geo.  IV)  was  passed  to 
extend  the  section  to  executory  contracts  of  sale  for 
goods  intended  to  be  delivered  in  the  future,  or  which  had 
to  be  made,  procured,  or  completed  after  the  agreement. 
And  by  Lee  v.  GrifSn,  1  B.  &  S.  272,  it  is  held  that  the 
contract  is  within  the  section,  and  for  the  sale  of  goods 
if  it  contemplates  the  ultimate  delivery  of  a  chattel,  not- 
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Withstanding  the  work  and  labor  in  the  making  or  con- 
structing such  chattel  is  the  most  important  part.  This 
rule  is  hardly  approved  in  this  country.  (Finney  t. 
Apgar,  81  N.  J.  L.  270;  Cooks  v.  Milliard.  65  N.  Y. 
860;  Memicte  v.  Falk,  5S  Wis.  427.)  The  decisions  in 
New  York  distinguish  between  the  sale  of  goods  in  ex- 
istence, whai  the  contract  is  made,  which  are  held  to 
be  within  the  statute,  and  those  for  goods  to  be  manu-* 
factured,  whidi  are  not  within  the  statute.  (Parsons 
V.  Loucks,  48  N.  Y.  17;  Deal  v.  Maxwell,  61  N.  Y. 
652.)  The  sale  of  bonds,  stocks  uid  promissory  notes 
are  held  to  be  within  the  statute.  (Tisdale  t.  Harris, 
20  Pick.  IS;  Boardman  t.  Cutter,  128  Mass.  888.)* 

Sec  469.  EFFECT  OF  FAILURE  TO  SATIS- 
FY THE  17TH  SECTION.— The  17th  section  of 
the  Statute  of  Frauds,  unlike  the  4th  section,  is  said  to  go 
to  the  existence  -of  the  contract,  and  invalidate  a  cmtract 
within  the  section  which  is  not  made  as  it  prescribes. 
(Leroux  v.  Brown,  12  C.  B.  809;  Houtaling  t.  Ball,  20 
Mo.  568.)  Anson  questions  the  substantiality  of  this 
rule,  and  asserts  that  the  words  of  the  17th  section,  which 
dedare  that  the  contract  shall  not  "be  allowed  to  be 
good,"  do  not  any  more  than  the  words  of  &e  4th  section 
relate  to  the  existence  of  the  contract  (Anson  on  C<hi- 
tract,  pp.  67-8.)  t 

*Thi»  subject  wiD  be  diecuued  at  greater  length  in  a  subae- 
quent  namber  of  Uub  series,  under  the  bead  of  "Personal  Prop- 
erty." 

fTbe  serenteeiith  section  is  not  a  part  of  the  Ohio  statute  of 
frauds,  Rev.  Stat.  Ohio,  Sees.  4185-99. 
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THE  OFESATION  OF  CONTRACT. 

Sec  470.  SCOPE  OF  THE  CONTRACTURAI- 
OBLIGATION  STATED.— In  general,  it  may  be 
said  that  no  one  but  the  parties  to  a  contract  can  be 
bound  by  it  or  entiUed  to  ri^ts  under  it.  But  under 
certain  circumstances  the  rights  and  liabilities  created 
by  a  contract  may  pass  to  a  person  or  persms  oUier 
than  the  original  parties  to  it,  either  foy  the  act  of  the 
parties,  or  by  rules  of  law  operating  in  certain  events. 
(Anson  on  Ccmt.,  p.  208.)  A  discussion  of  these  gen- 
ial principles  will  be  l^e  subject  of  the  presort  diapter. 

Sec  471.  A  CONTRACT  CANNOT  IMPOSE 
LIABILITY  ON  A  THIRD  PARTY.— A  contract 
acts  upon  the  parties,  and  is  founded  upcxi  their  assent 
to  its  terms;  it  follows  tbat  one  not  a  party,  and  not 
assenting  to  Its  terms,  cannot  be  made  to  assume  its 
obligation.  So  it  is  said  "a  man  cannot,  of  his  own  will, 
pay  another  man's  debt  without  his  consent,  and  thereby 
convert  himself  into  a  creditor."  (Dumford  v.  Mes- 
siter,  5  M.  &  S.  446.) 

While  it  is  true  that  a  contract  between  parties  cannot 
confer  a  liability  upon  a  third  party,  yet  the  existence 
of  such  contract  does  impose  a  duty  upon  all  persons 
extraneous  to  such  contract  not  to  interfere  with  its  due 
performance.    "A  contract  confers  upon  the  parties  to 
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it  ri^ts  in  rem  (in  the  thing)  aa  weU  as  rights  in  per- 
sonam; and  it  not  only  binds  together  the  parties  by  an 
obligatitm,  but  it  imposes  upon  all  the  world  a  duty  to 
respect  the  cmtractual  tie."  (Anson  on  Cont.,p.  212.)* 
The  case  of  Lumley  v.  Gye,  above  cited,  is  followed 
in  a  number  of  American  cases.  (Dudley  v.  Briggs, 
141  Mass.  584;  Jones  v.  Stanley,  76  N.  C.  855.)  In 
this  latter  case  it  was  saiid  "the  same  reasons  cover  every 
case  where  one  person  maliciously  persuades  anoUier  to 
break  any  contract  with  a  third  person.  It  is  not  con- 
fined to  C(»rtracts  of  service."  Other  cases  hold  Uiat  the 
doctrine  of  Lumley  v.  Gye,  or  Bowen  v.  Hall,  does  not 
generally  prevail  in  this  country,  and  state  that  a  man 
"may  advise  another  to  break  a  contract,  if  it  be  not  a 
contract  for  personal  services.  He  may  use  any  lawful 
influences  or  means  to  make  his  advice  prevail.  In  such 
B  case  the  law  deems  it  not  wise  or  practicable  to  inquire 

'Lumley  v.  Gye,  S  E.  &  B.  216.  In  this  case,  the  plaintiff, 
manager  of  an  opera  boase,  having  engaged  a  singer  to  per- 
form in  his  theater,  the  defendant  induced  her  to  break  her  con- 
tract. The  plaintiff  sued  the  defendant  for  procuring  the 
breach  of  contract,  and  the  questions  which  the  court  passed 
upon  were  (1)  whether  an  action  would  lie  against  one  who  pro- 
cured the  tn^ach  of  any  kind  of  a  contract,  and  (2)  if  not, 
would  an  action  lie  in  this  case  for  the  enticing  away  the  servant 
from  the  master?  The  majority  of  the  court  answered  both 
these  questions  in  the  affirmative.  This  case  was  decided  in  1859, 
and  in  1881  the  case  of  Bowen  v.  Hall,  6  Q.  B.  D.  3S9,  decided 
the  uncertainty  which  still  existed  as  to  whether  an  action  would 
lie  for  the  securing  the  breach  of  a  contract,  independent  of  the 
relation  of  master  and  servant,  1^  holding  that  such  an  action 
would  Ue. 
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into  the  motives  that  instigate  the  advice.  His  ocmduct 
may  be  mOTally  and  not  legally  wrong." — Peters,  J.,  in 
Haywood  v.  TUlson,  75  Me.  852.    (Cooley's  Torts  279; 

85  Albany  L.  J.,  p.  224.) 

Sec  472,  A  CONTRACT  CANNOT  CONFER 
RIGHTS  ON  A  THIRD  PARTY.— As  a  general 
rule  it  is  stated  that  a  contract  between  two  or  more 
persons  cannot  confer  ri^ts  on  a  third  person  any  more 
than  liabilities,  unless  the  contract  amount  to  a  declara- 
tion of  trust    (Ansm  on  Cont.) 

This  rul^  which  is  thus  positively  stated  on  English 
authority,  is  modified  by  a  number  of  exceptions  re- 
sulting from  the  nature  of  liie  contract,  the  relationship 
of  the  third  person  to  the  promisee,  and  the  statutes  re- 
quiring actions  to  be  prosecuted  in  the  name  of  the  real 
party  in  interest.  So  if  the  defendant  has  money  in 
his  possessicxi  whic^  equitably  belongs  to  the  plaintiff, 
it  is  not  a  defense  to  the  suit  that  the  consideration  did 
not  move  from  tbe  plaintiff,  or  that  there  is  want  of 
privity  between  \he  parties.  (Lewis  v.  Sawyer,  44  Me. 
882;  Hosford  T.  Eanouse,  45  Mich.  620.)  The  prin- 
ciple that  nearness  of  relationship  between  the  promisee 
and  the  person  to  take  a  benefit  under  the  C(Hitract 
will  allow  such  t^d  person  to  bring  an  action,  thougli 
overruled  in  England,  is  followed  by  some  cases.  (Ex- 
diange  Bank  v.  Bice,  107  Mass.  42.)  The  statutory 
or  code  provision,  requiring  actions  to  be  prosecuted  in 
the  name  of  tiie  real  party  in  interest,  gives  the  party 
for  whose  benefit  a  contract  is  made  the  right  of  action. 
So  where  a  promise  is  made  to  a  third  party,  and  ac- 
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cqtted  by  him,  though  he  is  not  a  party  to  the  contract^ 
be  can  yet  assert  his  right  under  such  contract.  (Em- 
mitt  T.  Brophy,  42  Ohio  St.  82.)  Under  the  old  rule 
tix  pr(Hmsee  would  hare  been  trustee  for  the  party  to 
be  benefited.  It  is  now  quite  generally  held,  and  inde- 
pendent of  code  provisions,  that  a  person  may  maintain 
an  addcHi  <hi  a  parol  promise  made  to  another  for  his 
benefit  { Kimball  v.  Noyes,  17  Wis.  71 ;  Flirt  v.  Cade- 
nasso,  64  Col.  88;  Hendrick  v.  Lindsey,  98  U.  S.  148.) • 
Sec  478.  A  CONTRACT  MAY  BE  ASSIGNED. 
—As  we  have  sem  a  contract  ordinarily  affects  only 
the  parties  to  it.  But  by  acts  of  the  parties  or  by  rules 
of  law  the  parties  may  be  replaced  by  others  who  then 
assume  their  rights  and  obligations. 

Sec.  474.  LIABILITIES  UNDER  A  CON- 
TRACT CANNOT  BE  ASSIGNED.— It  is  a  gen- 
eral principle  that  a  mere  liability  or  debt  cannot  be  as- 
signed. (Cannon  v.  Kreipe,  14  Kans.  824;  Van  Scot- 
ter  V.  L-effets,  11  Barb.  140.)  The  rule  is  said  to  be 
based  on  sense  and  convenience.  A  party  contracts  with 
reference  to  the  character,  credit  and  substance  of  a 
particular  person,  and  could  this  person  place  some  CMie 
else  in  his  place  to  make  good  his  liability  there  would 
be  no  safety  in  contract    The  limitations  to  this  rule 

'Anotber  exception  to  the  geseral  rule  that  a.  thin)  person  is 
not  effected  by  the  contract  between  others,  is  that  of  Agency. 
Id  this  clasa  of  contracts  the  agent  represents  the  third  party 
and  of  course  may  contract  so  as  to  involye  his  principal.  This 
subject  is  to  be  treated  at  length  in  a  subsequent  number  of  thi^ 
■eries. 
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are:  1st,  That  the  liability  may  be  asngned  with  the 
consent  of  tiie  party  entitled,  which  is  in  effect  the  rescis- 
sion, by  agreement,  of  one  contract  and  the  substitution 
of  a  new  one  with  different  parties;  2d,  where  the  con- 
tract engages  the  party  to  do  work  whidi  is  not  de- 
pendent upon  the  special  skill  or  ability  of  ttie  party* 
the  work  may  be  done  by  some  other  perscm  equally 
competent,  but  the  original  party  is  liable  if  the  work  is 
not  done  as  agreed;  8d,  where  an  interest  in  land  is 
transferred,  liabilities  attaching  to  the  enjoyment  of  the 
interest  pass  with  it.    (Anson  on  Cont.,  p.  219.) 

Sec.  475.  ASSIGNMENT  OF  BIGHTS— AT 
COMMON  LAW.— The  benefits  or  rights  under  a 
contract  may  be  assigned.  But  at  Common  Law,  ex- 
cept in  the  case  of  negotiable  instruments,  the  rights 
under  a  contract  cannot  be  assigned  so  as  to  enable  the 
assignee  to  sue  upon  it  in  his  own  name,  the  action  must 
be  brought  in  the  name  of  the  assignor,  or  his  repre- 
sentatives. By  a  novation,  or  substituted  agreement,  the 
parties  might  discharge  the  old  agreement  and  substitute 
a  new  one.  Tlius,  if  A  owes  B  a  certain  amount  and 
B  owes  C  the  same  amount,  an  agreement  between  the 
three  that  A  shall  pay  C  instead  of  B,  and  C  shall  accept 
A's  payment  instead  of  B's  will  be  such  a  new  agree- 
mHit  as  will  substitute  C  for  B,  the  latter  being  dis- 
diarged.  The  mutual  promises  constitute  the  considera- 
tion for  tiie  new  agreement,  hence  there  must  be  a  def- 
inite agreement  between  the  parties  and  the  assignee. 
(Forter  v.  Pain,  63  la.  85;  Am.  Lumber  Co.  v.  Mul- 
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crane,  55  Midi.  622;  Murphy  v.  HanraJban,  50  Wis. 
485.) 

Sec.  476.  SAME  SUBJECT— IN  EQUITY.— 
In  equity  the  rights  under  a  contract  may  be  assigned 
and  the  assignee  maintain  a  suit  upon  it  in  his  own  name. 
The  only  exception  to  this  is  in  the  case  of  a  contract 
for  personal  services,  the  right  to  which  may  not  be 
assigned.  The  assignment  to  be  supported  in  equity, 
and  a  suit  maintained  upon  it,  must  conform  to  certain 
conditions.  These  are:  1.  A  consideration  must  have 
been  given  by  the  assignee.  2.  T^e  person  obligated 
under  tiie  contract  is  not  liable  until  he  has  notice  of 
the  assignment,  otherwise  the  assignment  is  valid  from 
the  moment  made.  8.  The  assignee  takes  subject  to  all 
defenses  that  might  have  been  set  up  agauist  the  as- 
signor.    (Anson  on  Cont.,  p.  222.) 

As  regards  notice,  it  is  held  that  a  payment  by  the 
debtor  to  his  creditor  without  notice  of  the  assignment 
of  the  claim  is  a  good  discharge.  And  that  as  between 
successive  purchasers  of  a  chose  in  action  he  who  first 
gives  notice  to  the  debtor  will  be  entitled  to  payment. 
(Judson  V.  Corcoran,  17  How.  615;  Murdock  v.  Dick- 
son, 21  Mo.  188.)  But  aome  cases  hold  Uiat  purchasers 
take  title  aojording  to  tiie  priority  of  time,  regardless 
of  notice  to  the  debtor.  (Thayer  v.  Daniels,  118  Mass. 
129;  Smnmers  v.  Huston,  48  Ind.  280.) 

The  rule  as  to  the  assignee  taking  subject  to  all  de- 
fenses good  against  the  assignor  may  be  varied  h^  the 
express  agreement  of  the  parties,  providing  that  an  a,^ 
signment  shall  be  free  from  equities. 
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Sec.  477.  SAME  SUBJECT— BY  STATUTE. 
— Choses  in  action,  or  rights  arising  from  contracts  are 
made  assignable  by  statute  in  ihe  several  States,  but 
the  statutes  are  not  uniform  in  tiieir  terms  or  construc- 
tion. The  statutes  usually  require  t^e  suit  to  be  brought 
in  the  name  of  the  real  party  in  interest,  and  this  author- 
izes the  assignee  to  bring  tiie  actkm  in  his  own  name. 

The  rules  applicable  to  assignments  in  equity  apply 
largely  to  the  cases  of  statutory  assignments.  Every 
right  of  property  whidi  was  assignable  in  equity  and 
survives  to  the  personal  representatives  of  the  owner  is 
assignable  under  the  statutes.  (Hoyt  v.  Thompson,  5 
N.  Y.  820;  Grand  v.  Ludlow,  8  O.  St.  87.)  The  right 
and  duty  to  render  personal  service  cannot  be  assigned. 
(Chapin  v.  Longworth,  81  Ohio  St.  421;  Palo  Pinta 
Co.  v.  Gano,  60  Tex.  249.)  The  right  of  action  for  a 
tort  is  not  generally  assignable,  except  such  actions  for 
torts  as  survive  to  the  personal  representatives.  (Stew- 
art V.  Railway  Co.,  62  Tex.  246.)  Actions  for  deceit, 
breach  of  promise  of  marriage,  negligent  injury  to  tihe 
perscm,  maKcious  prosecutirai  and  the  like  are  not  as- 
signable. (Dayton  v.  Fargo,  45  Mich.  158;  Ward  v. 
Blackwood,  41  Ark.  285.) 

Hie  creditor  can  assign  his  claim  without  the  assent 
of  his  debtor,  but  if  the  debtor  has  the  right  to  pay  the 
'  claim  as  a  whole,  a  part  of  it  cannot  be  assigned  without 
his  assent.  (Madeville  v.  Welch,  5  Wheat.  277.)  No 
particular  form  of  assignment  is  required,  and  if  a  parol 
assignment  is  good  in  equity  it  is  good  under  the  statute. 
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Tbe  assignment  may  be  conditionBl  or  for  security.  No- 
tice  to  the  debtor  is  not  necessary  as  between  the  parties 
to  the  assigmnent,  but  should  be  given  by  the  assignee 
if  he  wishes  to  protect  himself  from  subsequent  assign- 
ments by  the  assignor,  or  from  payment  being  made  to 
him  by  the  debtor.  (Farley's  Appeal,  76  Pa.  St.  42.) 
The  assignee  takes  subject  to  equities  in  favor  of 
the  debtor  at  the  time  of  the  assignment.  (Spinning  t. 
Sullivan,  48  Mich.  5;  Kleeman  v.  Frisbie,  68  111.  482.)* 

Sec,  478.  SAME  SUBJECT— BY  OPERATION 
OF  LAW. — Independent  of  the  act  of  parties  ri^ts 
and  liabilities  in  contract  may  be  transferred  from  one 
person  to  another.  Rights  arising  frcnn  contract  are 
transferred  by  operatim  of  law  to  others  in  the  case  of 
interests  in  really  which  run  with  the  luid,  and  when 
by  the  death  or  bankruptcy  of  a  party  his  representa- 
tives acquire  his  rights  and  liabilities  for  certain  pur- 
poses. 

Covenants  that  Run  with  the  Land.  Agreements  or 
covenants  in  a  lease  which  "toudi  and  concern  the  thing 
demised,"  as  to  repair,  pass  to  the  assignee  of  the  lessee 
whelher  expressed  to  have  been  made  with  the  lessee  and 
"assigns"  or  not.  (Anson  on  Cont.,  p.  282;  Leppla  v. 
Mackey,  81  Minn.  75.)  And  by  statute  the  assignee 
of  the  reversioner  or  landlord  is  entitled  to  maintain  an 


'IIk  rules  regarding  the  transfer  of  rights  under  contract 
which  are  negotiable  will  be  treated  under  the  subject  "Nego- 
tiable Instruments"  is  a  subsequent  number  of  this  series. 
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action  (m  the  covenants  of  the  lease.  (Baldwin  t.  Walk- 
er, 21  Conn.  168;  Smith  v.  Harrison,  42  O.  St  184.) 

At  Common  Law  covenants  entered  into  with  tiie 
owner  of  land,  and  for  his  benefit,  if  not  merely  per- 
sonal, and  concerning  the  land,  pass  to  his  assignees; 
while  covenants  entered  into  by  the  owner  of  land  whidi 
restrict  his  enjoyment  of  the  land  do  not  bind  his  as- 
signees unless  an  easement  is  created.  (Keppel  v. 
Bailey,  2  Mybie  &  Keen  517;  Cole  v.  Hughes,  54  N. 
Y.  444.)  The  reason  of  the  rule  is  the  impolicy  of  al- 
lowing land  to  be  trammeled  in  its  transfer  by  contracts 
of  previous  owners.  (National  Bank  r.  Segur,  89  N. 
J.  L.  184.) 

The  common  law  rule  just  stated  that  covenants  lim- 
iting the  enjoyment  do  not  pass  to  assignees  is  dianged 
by  the  courts  of  equity,  which  enforce  restrictive  cov- 
enants made  between  parties  to  a  deed  though  the  land 
has  been  assigned.  (Stines  v.  Donnan,  25  Ohio  St. 
460;  Anson  on  Cont,  p.  284-5.) 

The  Death  or  Bankruptcy  of  a  Party.  The  death  of 
a  party  passes  to  his  personal  representative  all  liis  per- 
sonal estate,  and  all  rights  in  action  affecting  it,  and  all 
liabilities  chargeable  upon  it.  Covenants  affecting  free- 
hold pass  to  the  heir  or  devisee  of  the  realty.  (Anson 
on  Cont  285.).  The  exception  to  this  rule  is  that  con- 
tracts of  personal  service  expire  with  either  of  the  parties 
to  them,  and  performance  of  contracts  which  depend 
up(m  personal  skill,  or  service  cannot  be  demanded  of 
the  personal  representative.  Nor  can  a  breach  of  a  con- 
tract wdiich  involves  a  purely  personal  loss,  as  a  breach 
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of  promise  to  marry,  give  a  rig^t  of  action  to  the  execu- 
ttffs.  (Chamberlain  v.  Williamson,  2  M.  &  S.  408} 
Grabb,  Admr.,  v.  Sull,  82  Grat.  208.) 

Hie  assignee  of  a  bankrupt  is  appointed  for  the  pur- 
pose of  collecting  liie  assets  and  settling  the  liabilities 
of  the  estate.  The  same  principles  which  apply  to  per- 
sonal representatives  apply  largely  to  him. 
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CHAPTER  IV. 

THE  INTEKPltETATION   OF   CONTRACT, 

Sec.  479.  WHAT  IS  MEANT  BY  THE  IN- 
TERPRETATION OF  CONTRACT.— By  the  in- 
terpretation of  ocmtract  is  meant  tiie  method  of  deter- 
mining its  validity,  scope  and  effect  when  before  the 
court.  Definite  rules  have  been  established  by  the  courts 
for  proving  the  terms,  for  permitting  extrinsic  evidence 
when  the  contract  is  written,  and  for  consteuing  the 
meaning  of  terms  used,  and  these  are  the  rules  which 
demand  our  attention  in  the  present  chapter. 

Sec.  480.  INTERPRETATION  A  MATTER 
OF  LAW. — The  interpretation  or  construction  of  a 
contract  is  for  the  court,  that  is,  is  a  matter  of  law. 
Where  the  dispute  is  as  to  what  was  said  in  an  oral  con- 
tract it  is  a  question  of  fact  for  the  jury  to  determine. 
But  when  ihe  agreement  between  the  parties  is  proved  it 
is  for  tiie  court  to  determine  its  effect,  and  neither  party 
can  avoid  the  plain  meaning  of  his  words  by  claiming 
he  did  not  intend  what  he  said.  So  where  the  parties 
have  written  out  their  agreement  in  full,  by  a  rule  of 
evidence  they  aie  precluded  from  adding  to  or  varying 
such  written  agreement  by  oral  or  parol  evidence.  Thia 
general  rule  ot  evidence  applying  to  written  contracts 
is  subject  to  certain  exceptions,  or  the  rule  when  int^- 
preted  admits  certain  extrinsic  evidence,  and  this  ad- 
missible evidence  Anson  classifies  under  three  heads: 
92 
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"1.  Proof  of  existence  of  document.  Evidence  as  to 
the  fact  that  there  a  a  document  purporting  to  be  a 
contract,  or  part  of  a  contract. 

*'2.  Of  fact  of  agreement.  Evidence  that  tiie  pro* 
fessed  contract  is  in  truth  what  it  professes  lo  be.  It 
may  lack  some  element  necessary  to  the  formation  of 
contract,  or  be  subject  to  some  parol  condition  upon 
which  its  existence  as  a  contract  depends. 

"8.  Of  terms  of  a)ntract  Evidence  as  to  the  tervaa 
of  a  contract  These  may  require  illustration  which  ne- 
cessitates some  extrinsic  evidence;  or  they  may  be  am- 
biguous and  tiien  may  in  like  manner  be  explained; 
or  they  may  comprise,  unexpressed,  a  usage  the  nature 
and  effect  of  whidi  have  to  be  proved. 

"We  are  thus  obliged  to  ccmsider  (1)  evidence  as  to 
the  existence  of  a  document,  (2)  evidence  that  the  docu- 
m«it  is  a  contract,  (8)  evidence  as  to  its  terms."  (An- 
son on  CcHitract,  pp.  288-9.) 

Sec.  481.  (1)  PROOF  OF  THE  DOCUMENT. 
— If  the  contract  is  under  seal  it  is  proved  by  calling  one 
of  the  attesting  witnesses,  and  if  dead  or  incapable  or 
oat  of  the  jurisdiction,  by  proving  the  handwriting  of 
the  witness.  (Richards  v.  Skiff,  8  O.  St  586;  Elliott  v. 
Dycke,  78  Ala.  150.)  If  the  contract  is  not  under  seal, 
that  is,  a  simple  contract,  it  is  necessary  to  identify  the 
party  sued  as  the  one  making  the  contract  by  parol  evi- 
dence. So,  if  the  writing  is  only  a  part  of  the  contract, 
or  consists  of  several  documents  unconnected  (except 
where  the  statute  of  frauds  reqiiires  a  cramected  mem- 
orandum), or  the  written  instrument  is  lost,  oral  evi- 
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dence  is  admissible,  to  complete  the  contract,  or  connect 
the  writings,  or  prove  the  contents  of  the  lost  document. 
(Anson  on  Cont.,  p.  241;  Myers  v.  Munson,  OS  la.  4S8; 
Blake  v.  Coleman,  22  Wis.  896.) 

Sec  482.  (2)  EVIDENCE  AS  TO  FACT  OF 
AGREEMENT.— A  written  ccmtract  may  be  shown 
invalid  by  parol  evidence  of  the  incapacity  of  a  party, 
want  of  genuine  consent,  illegaBty  or  immortality  of 
object,  and  the  like.  (Wooden  v.  Shotwell,  28  N.  J.  L. 
463 ;  Totten  v.  United  States,  92  U.  S.  105.)  So  it  may 
be  diown  that  no  consideration  passed  for  the  promise; 
and  that  a  contract  formally  executed  never  received 
the  assent  of  the  parties,  or  that  their  assent  depended 
on  a  contingency  which  has  not  happened.  (Anderson 
V.  Walter,  34  Mich.  IIS.)  That  is,  evidence  is  admis- 
sible not  to  vary  a  written  contract  but  to  show  that 
there  never  had  been  a  contract  at  all,  as  the  writing 
does  not  conclusively  establish  the  existence  of  the 
contract  (Bumes  v.  Soott,  117  U.  S.  582;  Leddy  v. 
Barney.  189  Mass.  894.) 

Sec.  488.  (8)  EVIDENCE  AS  TO  TERMS  OF 
THE  CONTRACT.— The  general  rule  of  law  is  that 
the  written  statement  of  a  contract  forms  the  best  evi- 
dence of  the  intentim  of  the  parties,  and  is  not  to  be 
enlarged  or  varied  by  parol  evidence.  Exceptions  to 
this  rule  mentioned  by  Anson  are:  (a)  Terms  supple- 
mental or  coUateral  to  so  much  of  the  agreement  as  is 
in  writing;  (b)  cases  requiring  explanation  of  the  terms 
of  the  contract;   (c)  in  introducing  a  custom  or  usage 
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into  Hie  contract;  (d)  in  applying  equitable  remedies  in 
a  case  of  mistake.     (Anson  on  Cont.  244.) 

Sec  484.  SAME  SUBJECT— EXCEPTIONS 
NOTICED.— (a)  Where  all  the  tenna  have  not  been 
put  in  the  writing,  parol  evidence  of  the  supplemental 
terms  is  admissible  as  c(»npleting  the  contract.  (Lyon 
T.  Lenon,  106  Ind.  567;  Mobile,  etc.  v.  Jurey,  HI  U.  S. 
984.)  An  exunple  of  a  collateral  term  allowed  to  be 
proven  by  parol  is  cited  by  Anson,  where  a  fanner 
made  a  lease  upon  tbe  parol  promise  by  the  lessor  that 
the  game  upon  the  land  should  be  killed  down>  tmd  he 
was  allowed  damages  for  the  breach  of  this  promise, 
thou^  it  was  not  mentioned  in  the  lease.  (Anson  on 
Cont  245.)  Sudi  collateral  agreements  will  be  ad- 
mitted if  it  be  not  contrary  to  the  written  agreement. 
(Walker  V.  France.  118  Fa.  St  208;  Keen  v.  Beckman, 
66  la.  672.) 

(b)  The  explanation  of  the  terms  of  a  written  con- 
tract may  be  necessary  to  identify  parties,  as  to  show 
the  position  which  a  ccmtracting  party  occupies,  as  an 
agCTt  partner,  and  the  like.  (Leach  v.  Dodson,  64 
Tex.  185.)  Or  to  identify  the  subject-matter  of  the 
contract.  (Barrett  v.  Murphy,  14  Mass.  183;  Thomp- 
son V.  Stewart,  60  la.  223.)  Or  to  show  the  applica- 
tion of  a  {^iraae,  where  a  vessel  is  warranted  as  "sea- 
worthy," ft  house  promised  to  be  kept  in  "tenantable" 
repair,  and  the  like,  parol  evidence  is  admissible  to  show 
vh&t  the  parties  intended  by  these  phrases.  (Anson 
on  Cont,  p.  246.) 

(c)  A  written  contract  may  be  explained  by  parol 
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evidence  of  a  local  custom  or  usage,  tiiough  a  term  is 
thereby  added,  or  a  different  meaning  given  to  one  of 
its  tenns.  (Lowe  t.  Lehman,  15  Ohio  St.  179;  Brown 
Chemical  Co.  t.  Atkinson,  91  N.  C.  889;  Swift  Iron  & 
Steel  Co.  V.  Drury,  87  O.  St.  242.)  • 

The  custom  or  usage  to  be  admissible  must  not  be  at 
variance  yriih  the  express  terms  of  the  contract,  or  re- 
pugnant to  statutory  law.  (Mansfield  v.  Inhabitants, 
15  Gray  159.)  Or  against  public  policy,  or  unreason- 
able or  oppressive.  (Raisin  v.  Clark,  41  Md.  158; 
Penna.  Coal  Co.  v.  Sanderson,  94  Pa.  St.  802.)  And 
words  of  manifest  luid  clear  import  should  not  be  given 
an  unnatural  meaning.  (Lawson  on  Usages  &  Cus- 
toms, p.  484;  Hedden  v.  Roberts,  184  Mass.  188.) 

(d)  Where  an  offer  has  been  made  throun^  a  mis- 
take, or  a  written  agreement  is  made  and  throu^  mu- 
tual mistake  a  term  of  the  contract  is  contrary  to  the 
intention  of  the  parties,  it  may  be  shown  by  parol  evi- 
dence that  the  real  agreonent  of  the  parties  was  differ-- 

*These  usages  are  aimezed  to  the  agreement  on  the  "presump- 
tioQ  that  in  such  transactions  the  parties  did  not  mean  to  express 
in  writing  the  whole  of  the  contract  by  which  they  intended  to  be 
bound,  but  to  contract  with  reference  to  those  known  usages." 
(Huttoo  V.  Warren,  I.  M.  &  W.  466;  Soutier  v.  Edlerman,  18 
Mo.  609.) 

Lowe  T.  LeiKnan,  16  Ohio  St.  179.  In  this  case  it  was  held 
parol  evidence  of  a  local  custom  to  estimate  the  number  of  brick 
by  measurement  of  the  walls,  upon  a  uniform  rule  based  on  the 
average  size  of  brick,  was  admisable  under  a  written  contract 
to  lay  the  brick  by  the  thousand.  (Contra,  Sweeney  v.  Thoma- 
Bon,  9  Lea  (Tenn.)  869.) 
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ent  (Webster  v.  Cecil,  80  Beav.  62.)  The  equity 
oourts  will  rectify  a  mutual  mistake  in  a  deed  or  writing, 
and  make  the  document  conform  to  the  true  intention 
of  the  parties,  and  for  this  purpose  oral  evidence  is  ad- 
missible. (Fowler  v.  Fowler,  4  D.  &  J.  250.)  If  the 
mistake  is  not  mutual,  oral  evidence  will  be  admitted 
Mily  in  cases  having  an  element  of  fraud  in  them,  as 
where  the  mistake  was  caused  by  the  party  in  whose  fa- 
vor it  operated,  and  was  known  to  him  before  the  con- 
tract changed  his  position.     (Anson  on  Cont.,  p.  250.) 

Sec  486.  RULES  OF  CONSTRUCTION.— The 
contract  being  proved  as  to  the  terms  and  stipulations 
of  the  parties,  and  the  written  agreement  having  been 
explained  as  we  have  just  described,  the  court  follows 
certain  rules  of  construction  in  interpreting  such  con- 
tract.    These  are: 

(1)  Intenticai  of  the  Parties.  The  intention  of  the 
parties  is  to  be  ascertained  from  the  words  used,  and 
when  ascertained  governs.  The  words  cannot  be  forced 
to  mean  what  the  parties  ignorantly  intended  them  to 
mean;  "horses"  could  not  be  read  "oxen"  by  the  court, 
iintU  it  was  made  certain  by  extrinsic  evidence  that  it 
was  so  intended.  (2  Pars.  Cont.  495.)  The  words  are 
to  be  understood  in  their  plain  and  literal  meaning,  but 
in  case  of  error,  or  mutual  mistake,  tiie  contract  may  be 
rectified,  which  is  to  be  distinguished  frcnn  constructioa. 
This  rule  is  modified,  however,  by  another,  that  a  valid 
legal  construction  is  preferred  to  one  invalid,  and  a  con- 
struction that  will  make  the  contract  mean  sometiiing  to 
one  ^^ch  will  render  it  senseless. 
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(2)  General  Rules.  Every  contract  is  to  be  con- 
strued with  reference  to  its  object  and  all  of  its  terms; 
and  likewise  the  situation  of  the  parties  at  the  time  of 
contracting,  and  the  purpose  and  intention  of  making 
the  contract  are  to  be  considered  in  determining  the  in- 
tuition of  the  parties. 

The  terms  used  are  to  be  construed  according  to 
tbeir  plain,  ordinary  and  popular  sense,  except,  of 
course,  technical  words,  whidi,  when  employed,  are 
supposed  to  be  used  with  regard  to  their  tedinical 
sense,  and  to  be  always  used  in  the  same  sense.  But 
the  contract  is  to  be  supported  rather  than  defeated. 
Again,  all  instruments  are  construed  "contra  profer- 
entum,"  or  most  strongly  against  him  who  gives  or 
undertakes,  or  enters  into  an  obligation;  l^e  reason  of 
this  rule  being  that  a  perscn  is  supposed  to  regard  his 
own  interests  first,  and  having  pr(miised  and  chosen 
his  own  words,  he  should  be  held  to  all  they  may  im- 
port as  against  him  who  accepts.  (2  Pars.  Cont.  007.) 
General  words  will  be  limited  by  more  specific  and  par- 
ticular descripticms  of  the  subject-matter  to  whidi  they 
refer.  Exceptions  and  conditions  in  a  contract  will  caa- 
trol  only  so  far  as  they  extend,  as  the  <»aditions  are  not 
favored. 

At  Common  Law  the  time  witiiln  which  a  contract 
was  to  be  performed  was  of  the  essence  of  the  contract 
in  all  cases,  but  in  equity  this  was  not  so,  and  unless 
the  contract  was  meant  to  depend  upon  being  fulfilled 
at  a  day  certain  it  might  be  performed  within  a  rea- 
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stmable  time.  The  equitable  rule  is  also  the  legal  rule 
to-day,  and  in  the  absence  of  an  express  agreement 
to  that  eifect,  time  will  not  be  regarded  as  of  the  es- 
sence of  the  contract.  (Maltby  t.  Austin,  65  Wis.  527. ) 
And  in  aaine  States  equity  may  disregard  a  stipulation 
declaring  time  of  the  essence  of  the  rontract,  if  it  would 
be  unconscionable  to  allow  it.  (Cole  t.  Wells,  49 
Mic^.  458;  Ballard  t.  Cheney.  19  Keb.  58;  Auitin  r. 
Wacks.  80  Minn.  885.) 
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CHAPTER  V. 

THE  DISCHABGE  OF  CONTSACT. 

Sec.  486.  HOW  THE  DISCHARGE  OF  A 
CONTRACT  MAY  BE  EFFECTED.— lie  modes 
in  whid)  a  contract  can  be  discharged  are  tiius  stated  by 
Anson: 

1.  Agreement. — It  may  be  disdiarged  by  Uie  same 
process  whkh  created  it,  mutual  agreement. 

2.  P»formance. — It  may  be  perfoimed;  and  all  tbe 
duties  undertaken  by  either  party  may  be  thereby  ful- 
filled, and  all  the  rights  satisfied. 

8.  Breach. — It  may  be  broken;  upon  this  a  new  ob- 
ligation connects  the  parties,  a  n^t  of  action  poss^sed 
by  the  one  against  tiie  other. 

4.  Impossibility. — It  may  become  impossible  by  rea- 
son of  certain  circumstances  which  are  held  to  e^nm- 
erate  ilie  parties  from  tiieir  respective  obligations. 

5.  Operation  of  Law. — It  may  be  discharged  by  the 
operation  of  rules  of  law  upon  certain  sets  of  circum- 
stances.    (Anson  on  Cont.,  p.  257-) 

These  respective  methods  of  discharging  a  contract 
will  be  considered  in  the  present  chapter. 

Sec.  487.  (1  )  DISCHARGE  BY  AGREE- 
MENT.— The  contract  vhith  is  created  by  the  agrees 
ment  of  the  parties  may  be  discharged  in  the  same  way. 
And  the  agreement  of  tiie  parties  which  effects  its  dis- 
100 
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diarge  may  be  in  the  fonn  of  a  waiver  or  rescission,  a 
substituted  agreement,  or  result  from  the  happening  of  a 
specified  event  which  was  to  discharge  the  contract, 
called  a  condition  subsequent.  (Anson  on  Cont.  248.) 
Sec  488.  SAME  SUBJECT  —  WAIVER— 
When  the  parties  to  a  contract  agree  tliat  it  shall  no 
longer  be  binding  upon  them,  the  contract  is  waived, 
cancelled  or  rescinded.  But  in  disdiarging  a  ccmtract 
in  this  way,  it  is  to  be  observed  that  a  consideration  must 
appear  for  the  agreement  to  waive.  In  executory  con- 
tracts Hie  release  of  eadi  party  is  the  ccwisideration  for 
the  promise  of  eadi  to  waive.  ( Kelly  v.  Bliss,  54  Wis. 
187.)  And  the  agreement  to  waive  a  claim  arising 
from  contract,  after  it  had  fully  accrued,  notiiing  re- 
maining to  be  dwte  by  the  party  waiving,  would  be 
void  for  lack  of  consideration.  (Moore  v.  Detroit  Lo- 
ctnnotive  Works,  14  Mich.  266.)  This  rule  is  said  by 
the  weight  of  authority  to  apply  to  prcMuissory  notes, 
and  a  waiver  of  rights  under  them  c::nnot  be  made  by 
parol  without  ctmsideration.  (Seymour  v.  Menham, 
17  Johns.  16»;  Byers  v.  Ryington,  84  la.  303.)* 

•la  Foster  v.  Dawber,  6  Exch.  8S9>  it  was  held  "^at  it  is 
competent  for  both  parties  to  an  executory  contract,  by  mntual 
agreement,  without  any  Batisfaction,  to  discharge  the  oUigation 
of  that  contract.  But  an  executed  contract  cannot  be  discharged 
except  by  a  release  under  seal,  or  by  performance  of  the  obliga- 
tion, •  •  *  but  a  promissory  note  or  a  bill  of  exchange  ap. 
peais  to  stand  on  a  different  footing  to  simple  contracts,  *  * 
and  may  be  discharged  by  express  waiver."  But  tliis  is  not  the 
American  rule.  Where  a  bill  or  note  is  surrendered  with  the 
intent  and  for  the  purpose  of  discharging  the  debt,  and  without 
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Sec.  48».  SAME  SUBJECT— SUBSTITUTED 
AGREEMENT,— Where  the  parties  by  agreement 
substitute  a  new  party  for  one  of  those  contracting,  or 
so  alter  the  terms  of  the  ouitract  as  to  make  it  different 
fnMu  and  inconsistent  witii  the  original  contract,  the 
conbact  is  said  to  be  discharged  by  substituting  another 
agreement  in  its  place.  (Church  v.  Florence  Iron 
Wks.,  45  X.  J.  L.  129.)  If  the  agreement  thus  dia- 
diarged  is  one  required  to  be  in  writing  by  the  Stat- 
ute of  Frauds,  the  new  agreemoit  should  also  be  in 
writing.  (Browne  on  Stat,  of  Frauds,  411.)  When  a 
party  is  substituted  for  another,  a  new  contract  results 
though  the  terms  remain  the  same.  (Boyd  v.  Ber- 
trand,  7  Ark.  821.)  The  substitution  may  be  by  ex- 
press agreement  between  the  parties,  or  arise  by  im- 
plication from  conduct  indicating  that  the  substituticm 
is  satisfactory.  (Hart  v.  Alexander,  2  M.  &  W.  4S4; 
Luddington  v.  Bell,  77  N.  Y.  141.) 

Sec.  490.  SAME  SUBJECT  —  CONDITION 
SUBSEQUENT.— The  parties  may  have  agreed  in 
their  contract  that  the  failure  to  fuIM  a  specified  term, 
or  the  happening  of  a  stated  erent,  should  discbarge 
the  contract,  or  they  may  have  agreed  that  one  of  the 
parties  ^oukl  have  the  ri^^t  to  determine  it  upon  no- 
tice to  the  other. 

The  discharge  of  a  contract  by  the  occurrence  of  a 

fraud  or  mistake,  it  operates  as  a  discharge  of  the  debt,  and 
without  consideration  if  the  transaction  is  fuHy  executed.  (Al- 
bert T.  Zeigler,  S9  Pa.  St  50;  Larkin  v.  Hordenbrook,  90  N. 
Y.  S84.) 
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specified  condition  or  event,  is  illustrated  hy  the  case 
of  a  bond,  the  liability  upon  it  being  tenninated  upon 
the  happening  of  the  condition  expressed.  In  con- 
tracts of  perscmal  serrice  it  is  quite  customary  to  stipu- 
late for  the  detemunation  of  the  contract  by  a  reason- 
able notice  being  given,  and  in  England  these  stipula- 
tions have  grown  into  presumptions  of  fact,  but  not  in 
this  country.  (Miller  v.  G^oddard,  S4  Me.  102;  The 
Saxonia  Co.  v.  Cook,  7  Col.  572.) 

Sec  491.  SAME  SUBJECT— FORM  OF  DIS- 
CHARGE BY  AGREEMENT.— "The  general  rule 
is,  that  a  contract  must  be  discharged  in  the  same  form 
as  that  in  which  it  is  made.  A  contract  under  seal  can 
cHily  be  discharged  by  agreement;  if  that  agreement  is 
also  tmder  seal,  a  contract  entered  into  by  parol  may  be 
dlstJiarged  by  paroL"     (Anson  on  Cont.,  p.  268.) 

This  rule,  as  stated  by  Anson,  is  qualified  by  Ameri- 
can cases,  and  a  contract  under  seal  may  be  modified 
or  rescinded  by  an  executed  parol  ctmtract.  (Cook  t. 
Murphy,  70  111,  96;  Green  v.  Wells,  2  Cal.  584;  Allen 
T.  Jacqui^,  21  Wend.  632.)  The  parties  having  acted 
upon  the  parol  of  agreement  and  altered  tiietr  situa- 
tion it  would  be  an  m justice  not  to  give  it  effect.  (Rob- 
uison  V.  Bullock,  66  Ala.  554.)  So  it  is  held  that  the 
contract  under  seal  may  be  discharged  by  a  parol  con- 
tract, after  there  has  been  a  breadi.  (McMurphy  t. 
Garland,  47  N.  H.  828.) 

A  parol  or  simple  contract  may  be  disdiarged  by 
word  of  mouth  or  in  writing,  regardless  of  the  fact  that 
the  ccmtract  discharged  is  in  writing.     Tfae  only  ex- 
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ceptioQ  to  this  is  that  already  noticed  in  regard  to  the 
discharge  of  a  contract  viiidi  the  Statute  of  Frauds  re- 
quires to  be  in  writing,  six:h  a  contract,  if  discharged  by 
a  new  agreement,  requires  the  new  agreemrait  to  be  in 
writing.  (Ante,  Sec.  480;  Mussehnan  v.  Stoner»  81 
Pa.  St.  265;  HiU  v.  Blake.  97  N.  Y.  216.)» 

Sec.  492.  (2)  DISCHARGE  BY  PERFORM- 
ANCE.— When  a  contract  has  been  fully  performed 
according  to  its  terms  on  both  sides  it  is  discharged. 
But  the  performance  by  one  party  of  his  promise,  un- 
less it  is  a  promise  given  for  an  executed  consideration, 
does  not  necessarily  discharge  the  contract,  though  it 
may  do  so. 

Payment  is  a  common  mode  of  disdiarging  a  con- 
tract l^  performance.  The  contract  may  contemplate 
the  payment  of  a  sum  certain  at  a  specified  time,  and 
payment  of  this  sum  is  a  performance  of  ibe  contract. 
But  ihe  payment  may  result  in  performance  by  being 
substituted  for  some  other  act,  or  by  being  accepted  in 
satisfaction  of  a  brea<^  of  the  contractt  When  a  ne- 
gotiable instrument  is  given  in  payment  of  a  contract 

*But  it  IB  held  that  a  Eubstituted  performattce  agreed  upon 
by  parol,  fully  executed  by  the  vendor,  and  accepted  by  the 
vendee,  may  be  Bet  up  in  defense  at  law  in  a  suit  on  a  written 
contract  within  the  statute  of  frauds.  Long  v.  Hartwell,  S4  N. 
J.  L.  116. 

f "Payment,  then,  is  the  performance  of  a  oontract,  whether 
it  be  a  performance  of  an  original,  or  of  a  substituted  contract, 
or  of  a  contract  in  which  payment  is  the  consideration  for  a 
forbearance  to  exercise  a  right  of  action  which  may  hare  ariaen 
frwn  the  breach  of  an  agreement."     (Anson  on  Cont.  p.  STS.) 
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claim,  if  the  parties  expressly  a^free  that  it  shall  be  a 
disdiarge  of  the  existing  liabilities,  the  note  alone  can 
be  sued  on.  Otherwise  the  note  is  but  a  cxxiditional 
disdiargej  and  failure  to  pay  it  revives  tiie  previous  lia- 
bility* 

A  mere  tender,  whether  of  payment  or  of  perform- 
ance of  an  act,  may  discharge  the  peraon  tendering  fnan 
furtha  obligation  under  the  contractf  Where  the 
performance  due  is  the  payment  of  a  sum  of  money, 
tender  does  not  discharge  the  debt,  and  the  debtor  must 
T«nain  ready  and  willing  to  pay,  and  if  sued  must  pay 
the  money  into  court,  and  such  tender  if  full  and  suffi- 
cient will  protect  him  from  liability  for  costs4 

•Emerine  v.  O'Brien,  S6  Ohio  St.  491 ;  WaUh  t.  Lennon,  98 
m.  ST;  McGoire  v.  Bidwell,  64  Tex.  49.  A  distinction  is  made 
betireen  notes  given  for  precedent  debts,  and  those  given  for 
eontemporaoeous  debts.  Where  the  note  of  a  third  person  is 
given  for  a  debt  contracted  at  the  time,  the  inference  is  that 
the  note  is  in  payment  of  the  indebtedness,  but  this  is  not  the 
case  if  the  debt  is  a  precedent  one,  or  tbe  note  of  the  debtor 
is  given  for  a  present  debt.  (Ford  v.  Mitchell,  16  Wis.  808; 
Whitbeck  v.  Van  Ness,  11  Johns.  409.)  If  the  debtor  indorses 
the  note  of  the  third  party  it  operates  as  a  conditional  pay- 
ment.    (Shriver  v.  Edler,  27  Fa.  St  61.) 

fSinunons  v.  Green,  S5  Ohio  St.  104;  Cleveland  v.  Sterrett, 
70  Fa.  St.  £04.  Thus  if  the  vendor  of  an  article  does  all  he 
agreed  in  regard  to  delivery  of  the  article,  and  the  purchaser 
fails  to  accept  the  article,  the  vendor  is  disdiarged  by  such 
tender,  and  may  sue  for  the  breach,  or  ftuccessfuUy  defend  if 
med. 

^See  State  statutes  for  requisites  of  tender.  (Rev.  Stat. 
Ohio,  Sees.  6187-8.)  Art.  I.,  Sec.  10,  U.  S.  Const  prohibits 
tbe  States  from  malting  anything  but  gold  and  silver  cmn  a 
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See.  498.     (8)  DISCHAKGE  BY  BREACH.— 

A  party  who  fails  to  perfonn  his  promises  under  a  con- 
tract thereby  commits  a  breach  of  the  contract,  and 
such  'breach  in  every  instance  gives  the  other  party  a 
rig^t  of  acttOQ  either  to  secure  damages  for  the  breach 
or  to  enforce  the  party  in  default  to  specifically  per- 
form his  promise.  Further,  sudi  breach  by  a  party 
may  disdiarge  ttie  other  party  from  the  performance 
of  what  he  baa  prtMnised  in  the  contract.  It  is  to  be 
observed  that  ifiiile  every  brea<^  gives  a  right  of  ac- 
tion to  the  opposite  party,  it  may  not  be  su£Scient  to 
discharge  such  party  from  his  duty  of  performance. 
So  it  is  necessary  to  inquire  in  what  case  a  breach  will 
amount  to  a  discharge.     (Anson  <»i  C<mt.  270.) 

Sec.  494.  SAME  SUBJECT— AS  INDICATED 
BY  THE  METHOD  OF  THE  BREACH.— A 
breach  of  ccaitract  may  occur:  (a)  By  a  party  renounc- 
ing his  liabilities  under  it,  (b)  by  a  party  so  acting  as  to 
make  it  impossible  to  fulfill  his  pranise,  (c)  or  by  the 
party  totally  or  partially  failing  to  perform  what  he  has 
promised.     (Anson  on  Cont.  281.) 

tender  in  payment  of  debts.  As  a  rule  the  party  tendering  a 
money  payment  should  not  only  have  the  money  about  him, 
and  in  Euch  denominations  that  the  amount  due  may  be  paid 
without  hariug  to  give  change,  but  should  produce  it,  unless 
this  ia  waived  by  the  absolute  refusal  of  the  creditor  to  receive 
it  ( Aalger  v.  Clay,  109  HI.  487 ;  Elderkin  v.  Fellows,  60  Wis. 
889.)  Tins  subject  will  be  considered  more  fully  in  connection 
with  the  subject  of  "Personal  Property"  in  a  later  number  of 
tluB  series. 
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(a)  A  party  may  renoxince  his  liability  under  a  con- 
tract before  performance  is  due,  or  in  the  course  of  per- 
formance. If  he  renounces  it  in  toto  before  perform- 
ance is  due,  the  other  party  may  treat  the  contract  as 
discharged,  and  sue  at  once  for  a  breach.?  So,  if  the 
party  during  performance  refuses  to  perform  his 
part,  the  other  party  is  discharged  from  further  per- 
formance and  may  bring  an  immediate  Bcti(»i  for  the 
breadi.* 

(b)  The  action  of  the  party  vrhidi  makes  it  impos- 
sible for  him  to  fulfill  his  promise  may  also  be  before  or 
during  performance.  In  either  case,  if  one  of  the  par- 
ties by  some  positive  act  nuikes  it  impossible  that  he 
diould  perform  his  promise,  it  is  such  a  breach  of  the 
contract  as  will  discharge  the  other  party,  who  may  sue 
at  once  for  the  breach,  and  if  the  impossibility  occurs 
when  the  contract  is  part  perfofrmed,  the  plaintiff  may 
sue  also  on  a  quantum  meruit  for  the  part  done.t 

(c)  A  partifd  or  total  failure  of  a  party  to  perform 
itiiat  he  has  promised  without  an  open  expression  of 
intention  to  abandon  his  rights  under  the  contract, 

JHochster  v.  Delatour,  S  E.  &  B.  678 ;  Crabtree  v,  Mawer- 
smith,  19  la.  188 ;  Jamea  v.  Adams,  16  W.  Va.  JB67.  The  ex- 
pression of  intention  not  to  perform  should  amount  to  an  ab- 
solute refusal,  and  be  treated  as  such  by  the  opposite  party. 
(Dingley  v.  Oler,  117  U.  S.  503.) 

*Anson  on  Cont.,  p.  284 ;  Hoemer  v.  Wilson,  7  Mich.  S04 ; 
Collins  V.  Delaporte,  115  Mass.  16S. 

fWolf  T.  Marsh,  64  Cal.  288;  Boyle  v.  Guysinger,  1«  Ind. 
S78;  Hawley  t.  Keeler,  53  N.  Y.  114;  Rankin  v.  Darnell,  11 
B.  Hour.  30;  LoveU  t.  Mut.  Life  Ins.  Co.,  Ill  U.  S.  S64. 
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may,  or  may  not,  discharge  &e  other  party.  In  the 
cases  just  considered  the  party  in  default  by  breadii 
has,  by  roiunciation,  or  acts  making  it  impossible  for 
him  to  perform,  made  performance  by  the  other  party 
unnecessary;  the  breach  causing  a  discharge  of  the 
contract  as  regards  the  party  injured,  nothing  remains 
but  the  ri^t  of  action  for  the  breach.  But  where  the 
breadi  results  from  a  failure  of  performance  by  one 
party,  the  other  may  yet  have  to  perform  his  promise 
under  the  contract,  though  having  a  right  of  action  for 
the  breach  by  the  other.  If  tiie  promises  of  tiie  parties 
are  independent  of  one  another,  then  a  breach  by  one 
party  failing  to  perform  does  not  discharge  tlie  other 
frran  his  promise;  but  if  the  promises  are  conditional 
upon  one  another,  the  failure  to  perform  by  one  will 
discharge  the  other.  Hence  we  shall  have  to  consider 
promises  which  are  mdependent,  and  those  which  are 
conditional. 

Sec.  495.  SAME  SUBJECT  —  INDEPEND- 
ENT PROMISES. — A  promise  may  be  independent 
in  several  ways:  (i)  It  may  be  absolute,  (H)  it  may  foe 
divisible,  (iii)  it  may  be  subsidiary.  (Ansc»i  on  C(Mit., 
p.  287.) 

(i)  By  an  absolute  promise  is  meant  one  for  which 
the  ccmsideration  is  the  mere  liability  of  the  other 
party,  and  not  the  performance  of  his  {mxnise.*  The 
order  in  whidi  things  are  to  be  dtme  serves  to  test 

*Aiuoa  gives  as  an  illustration  of  abscJute  pitHnises  a  ease 
in  which  one  party  agreed  to  raise  600  soldiers  and  take  them 
to  a  port,  and  tiw  other  to  provide  tran^nrtatioB  and  victuab 
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whether  the  promises  are  absolute  or  not.t  And  the 
modem  tendency  is  to  favor  that  construction  wfaidi 
will  render  the  promises  dependent  rather  tiian  abso- 
lute.* 

(ii)  Where  the  performance  of  a  promise  is  divisible 
a  partial  hreadi  is  no  discharge.  A  common  example 
in  which  the  promise  of  each  party  is  thus  divisible  in 
its  performance  is  the  sale  of  goods  by  a  contract  under 
which  the  delivery  and  acceptance  are  to  take  place  by 
installments.  The  decisions  are  conflicting  in  regard 
to  installment  contracts  being  divisible  or  not.t     The 

to  tnuuport  them  to  Galicia ;  the  party  failed  to  provide  the 
ships  and  victual*  at  the  time  appointed,  and  when  sued  for 
the  breach  set  up  as  a  defense  that  the  plaintiff  had  not  raised 
the  soldiers.  The  defense  was  held  bad  on  demurrer,  as  the 
promises  were  distinct  covenants,  and  to  be  perfoimed  inde- 
pendent of  one  anoliher.  Either  having  an  action  against  the 
other  for  oon-perfomiance.  (Anson  on  Coat.  p.  288;  Ware 
V.  Chappell,  Style,  186;  Dey  v.  Pox.  9  Wend.  189.) 

tHattock  V.  Eioglabe,  10  A.  &  E.  50;  McCoy  v.  Bixhee,  6 
Ohio  81S ;  Street  Ry.  Co,  v.  Butler,  60  Cal.  674. 

*Hami}ton  v.  Thrall,  7  Nebr.  218;  Scheland  v.  Erpelding, 
6  Or.  258. 

fin  Simpson  v.  Crippin,  L.  R.  8  Q.  B.  14,  where  a  quantity 
of  coal  was  sold  to  be  delivered  in  equal  monthly  instaUmentB 
for  a  year,  and  one  party  was  to  send  wagons  to  get  the  coal, 
and  failed  to  send  wagons  sufficient  to  receive  the  first  in- 
ttalbnent,  it  was  held  that  this  did  not  authorize  the  other 
party  to  rescind  the  contract.  (Scott  v.  Eiltaning  Coal  Co., 
89  Pa.  St.  «S1 ;  Cohen  v.  PUtt,  69  N.  Y.  848.) 

In  Norrington  v.  Wright,  115  U.  S.  203,  it  was  held  that 
the  faOnre  to  ship  a  monthly  installment  of  iron  rails  as 
agreed  did  authorize  the  other  party  to  rescind  the  contract 
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default  in  one  installment  may  show  intent  to  break 
the  contract,  as  where  it  is  accompanied  with  a  state- 
moit  to  Uiat  effect,  or  where  the  non-payment  of  one 
installment  indicates  the  inability  of  the  buyer  to  pay 
for  the  rest  So  the  parties  may  agree  that  there  shall 
be  a  full  performance  of  a  divisible  contract  befcnre  the 
other  promise  is  binding.^ 

(iii)  "Where  a  promise  is  to  be  performed  in  tiie 
course  of  the  performance  of  the  contract  and  after 
some  of  the  considerati<»i,  of  which  it  forms  a  part,  has 
been  given,  it  will  be  regarded  as  subsidiary,  and  its 
breach  will  not  effect  a  disdiarge  unless  tiiere  be  words 
expressing  that  it  is  a  condition  precedent,  or  unless 
the  performance  of  the  thing  promised  be  plainly  es- 
sential to  the  contract"*     So  a  warranty  of  quality  in 

and  refuse  to  receive  the  remainiDg  installments.  The  monthly 
shipment  was  considered  as  a  condition  precedent,  the  failure 
of  which  authorized  the  repudiation  of  the  whole  contract. 
This  case  is  directly  contra  to  Simpson  v.  Crippin,  as  are  Hill 
V.  Blake,  97  N.  Y.  JWl ;  Robson  v.  Bohn,  27  Minn.  a33,  and 
numerous  othen. 

tAnson  on  Cont.,  p.  29S;  Cutter  v.  Powell,  6  T.  R.  320. 

■Anson  on  Cont.  p.  294;  Bettini  v.  Gye,  1  Q.  B.  D.  188. 
In  this  case,  Bettini,  a  singer,  agreed  to  be  in  Iiondon  at  least 
gix  days  before  the  conunencement  of  his  engagement,  for  the 
purpose  of  rehearsals.  The  promise  was  broken  by  his  arriving 
only  two  days  ahead,  and  the  manager  of  the  opera,  to  whom 
Bettini  had  engaged  himself  as  a  singer  upon  terms  of  which 
the  above  was  one,  elected  to  treat  the  ccntract  discharged.  But 
the  court  held  that  this  term  was  not  expressly  made  vital  to 
the  contract,  and  since  from  a  survey  of  the  whole  contract 
the  fiuture  of  the  term  (fid  not  diauge  the  contract,  it  did  not 
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ID  executed  ccHitract  of  sale  is  an  example  of  a  sub- 
adiaiy  promise,  for  a  breach  of  -wbkii  damages  are  re- 
corerable,  but  the  contract  stands. 
Sec  496.      SAAtE  SUBJECT— CONDITIONAL 

PROMISES. Conditional  promises  are,  as  regards 

time  of  performance,  either  subsequent,  concurrent,  or 
precedent.  IMie  effect  of  a  condition  subsequent  has 
already  been  considered.  {Ante,  Sec.  490.)  The  rights 
ot  the  one  to  the  promise  of  the  other  is  terminable  upon 
tbe  happening  of  the  specified  event. 

A  condition  is  concurrent  when  the  riftJits  of  the  one 
party  are  dependent  upon  his  doing,  or  being  prepared 
to  do,  something  at  the  same  time  that  the  other  party 
performs  his  promise.  Thus,  payment  and  delivery,  in 
a  contract  of  sale  in  whidi  nothing  is  said  as  to  the  time 
of  paymoit,  are  concurrent  condititms;  and  neither 
party  can  enforce  performance  by  the  other  witliout 
stan^ng  leady  and  willing  to  perform  his  part.* 

gD  to  tltt  imt  of  Uk  msttcT  >o  a*  to  aatlurizc  the  defeoduit  to 


;  vliidi  is  entin  and  indmaOile,  ta  a  contntet  to 
wufk  for  **vx  aonthi  cnrtain"  at  a,  stated  price  per  montl), 
gna  tlw  paxty  atipolating  no  rig^  to  recover  for  a  part  per- 
for^KE.  iLmAJn  ▼.  Bodt,  11  CHiio  St  561 ;  Grant  ▼.  J^/ba- 
H^  5  X.  T.  £47.)  Bot  tlui  mle  is  being  modified  by  later 
Atmam.  nrana  ▼■  Wagar,  S6  Midi.  464;  Wolf  t.  Gerr.  48 
U.  MS;  niBJawia  «■  Sales,  4tfa  Am.  Ed.  VoL  M  p.  90S.) 

•■^Vhae  0"*^  "*  "^  **>^  oodniig  a  said  as  to  &e  time 
of  A|i—ij  «r  Ife  tiwe  of  papnoit,  and  ererything  the  adler 
^H  to  im  nli>  lli^  is  coaiplete,  tite  property  vests  in  the 
hmjitM,  9»  9t  is  rabject  him  to  tbe  liA.  of  any  frident  -wbaA 
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And  like  Dtmcurrent  conditions  are  the  mutual  prtmi- 
ises  of  the  parties,  whidi  are  each  the  entire  oonsidna- 
tion  for  the  other.  Where  the  mutual  promises  are  the 
whole  consideration  mi  both  sides,  neither  can  sue  the 
other  without  averring  that  he  has  performed,  or  is  ready 
to  perfwrn,  his  promise.t 

A  condition  precedent  is  defined  to  be,  "a  statement 
or  promise,  the  untruth  or  non-performance  of  whidi 
disdiarges  the  contract."  (Anson  on  Cont.,  p.  808.) 
In  the  case  of  a  promise  wludi  is  a  ccmdition  precedent 
tiie  rights  of  the  ons  to  the  promise  of  the  other  does 
not  attadi  until  something  has  been  doae,  or  has  hap- 

may  happen  to  the  goods,  and  the  seller  is  liable  to  deliver  them 
whenever  they  are  demanded  upon  payment  of  the  price;  but 
the  buyer  has  no  right  to  have  posBeesion  of  the  goods  till  he 
pays  the  price."  (Baylay,  J.,  in  Bloxam  v.  Sanders,  4  B.  & 
C.  941 ;  Elevator  Co.  v.  Bank,  »S  Ohio  St.  Sll ;  Brunswick  & 
Balke  Co.  v.  Martin,  20  Mo.  App.  168;  Simmons  v.  Green,  96 
O.  St  104.) 

tAnaon  on  Cont.,  p.  S99;  Boone  v.  Eyre,  1  H.  Bl.  S7Sn. 
But  the  rules  stated  in  this  section  are,  in  the  case  of  sales,  exe- 
cutory or  executed,  modified  to  this  extent;  that  goods  which 
do  not  answer  the  description  of  the  article  sold,  or  are  not 
marketable  and  worthless,  the  buyer  is  not  bound  to  accept 
them,  and  if  he  has  done  so  and  paid  the  price,  he  may  re- 
Bcind  the  contract  and  recover  it  back.  (Coggrove  v.  Bennett, 
SS  Minn.  S41;  Marston  v.  Knight,  29  Me.  841;  Bronsoa  v. 
Turner,  77  Mo.  489 ;  Rogers  v.  Hanson,  35  la.  283 ;  Byers  v. 
Chapin,  28  Ohio  St  306.)  Some  cases  hold  that  the  right  to 
rescind  an  executed  contract  of  sale  for  breach  of  warranty 
is  confined  to  cases  where  the  warranty  is  fraudulmt  (Hoov» 
W.  Sidener,  98  Ind.  290 ;  Wright  v.  Davenport,  44  Tex.  164.) 
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pened,  whicb  the  parties  treated  as  essential  to  tiie  oon- 
tract* 

But  if  the  parties  do  not  treat  a  statonent  or  promise 
Bs  essential  it  fails  to  become  such  a  oondition  as  will 
disdiarge  tiie  contract  and  is  treated  as  a  warranty,  and 
only  gives  rise  to  an  action  for  damajifes-t 

Sec  497.  SAME  SUBJECT  —  REMEDIES 
FOR  BREACH.— When  the  contract  is  discharged  by 
8  breadi,  the  injured  party  has  the  three  distinct  rights: 
(a)  To  be  exonerated  from  further  perfonnance,  (b)  to 
sue  upon  a  quantum  meruit,  if  he  has  done  anjrthing 
under  the  contract,  this  being  considered  a  new  cause 
of  action  based  upon  the  conduct  of  the  parties;  (c)  to 
sue  for  the  breach  of  the  contract.  (Anson  on  Cont.,  p. 
808.)  And,  further,  whether  the  contract  be  discharged 
or  not  by  the  breach,  the  injured  party  may  maintain 
an  action  for  damages  for  the  loss  suffered,  and  in  cer- 

*That  a  breach  of  a  condition  preced^t  discharges  a  con- 
tract, aee  Roger  v.  Sheerer,  77  Me.  823 ;  Bell  v.  Hoffman,  92 
N.  C.  S78.  But  the  perfonnance  may  be  waived,  or  rendered 
impOBsibte  by  act  of  God,  the  law  or  the  other  party,  and  then 
it  does  not  discharge.    (Dermott  v.  Jones,  2  Wall.  1.) 

f  Anson  on  Cont,  p.  804.  And  the  same  author  thus  de- 
finea  a  warranty,  "Warranty  is  a  more  or  less  unqualified 
promise  of  indemnity  against  a  failure  in  tiie  performance  of 
a  term  in  the  contract.  •  •  •  The  breach  of  a  term  which 
amounts  to  a  warranty  will  ^e  a  right  of  action,  though  it 
win  not  talce  away  existing  liabilities;  it  is  a  mere  promise  to 
indemnity."  But  the  courts  do  not  use  the  terms  "condition** 
and  "warranty"  with  the  same  precision  as  Anson,  ■  and  fre- 
quently use  the  terms  as  synonymous.  ( Norrington  v.  Wri^t, 
lir>  U.  S.  803;  Benjamin  on  Sales,  4rth  Am.  ed..  Sec.  965.) 
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tain  cases  may,  by  an  action  for  specific  performancei 
OHupel  the  defaulting  party  to  carry  out  the  terms  of 
the  contract 

Damages.  The  general  rule  for  determining  the 
amount  of  damages  recoverable  is,  that  the  amount 
shall  be  the  equivalent  of,  or  a  compensation  for,  the 
loss  or  injury  sustained.*  If  no  loss  has  occurred  the 
plaintiff  is  entitled  to  "nominal  damages,"  by  wiudi  is 
meant  "a  sum  of  money  that  may  be  spoken  of,  but 
that  has  no  existence  in  point  of  quantity,"  as,  for  exam- 
ple, "six  cents."! 

Remote  or  c(Hisequential  damages,  fay  which  is  meant 
suc^  as  arise  indirectly  from  the  breach  of  an  agreement, 
cannot  be  recovered.  The  rule  being  that  the  plaintiff 
may  recover  the  actual  and  direct  loss  sustained  by  him, 
tmd  tor  such  consequential  injuries  as  are  tiie  natural 
and  fair  results  of  the  defendant's  violation  of  his  con- 
tract.t    Another  statonent  of  this  rule  is  that  the  plain- 

*Noble  T.  Ames  Mfg.  Co.,  IIS  Mass.  497 :  Buckle;  v.  Buck- 
kj,  18  Kev.  439;  Griffin  y.  Colver,  16  N.  Y.  494. 

tBeaumont  v.  Greathead,  »  C.  B.  494. 

]:Manahan  v.  Smith,  19  0.  St.  S84;  Daniels  y.  Ballaiitine, 
23  0.  S,  538.  Where  the  plaintiff  agreed  to  do  a  piece  of 
vork  at  a  stated  price,  and  defendant  refused  to  let  the  work 
be  done  in  breach  of  the  contract,  the  damages  were  held  to 
be  the  profits  arising  from  the  doing  of  the  work.  (Doolittle 
▼.  McCuUough,  18  0.  St.  360.)  Profits  contingent  upon  fu- 
ture bargains,  or  other  contracts,  or  speculations,  are  not  in 
general  recoverable.  (U.  S.  v.  Behan,  110  U.  S.  388;  Sterling 
Organ  Co.  v.  House,  86  W.  Va.  64 ;  Goodrich  t.  Hubbard,  61 
Mich.  68.) 
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tiff  is  entitled  to  such  damages  as  might  have  been  sup- 
posed by  the  parties  to  be  tiie  natural  result  of  a  breach 
of  the  contract;  or  such  as  might  have  heea  in  their  con- 
tentpUtion  when  the  contract  was  made.* 

An  exception  to  the  general  rule  that  damages  are 
recoverable  only  as  compensaticm  and  not  by  way  of 
punishment,  is  made  in  the  case  of  the  breach  of  prom- 
ise of  marriage,  where  the  injury  to  the  feelings  of  the 
plaintiff  are  considered  as  specific  pecuniary  loss.t 

Specific  Performance.  Specific  performance  is  an 
equitable  remedy  which  compels  a  party  to  carry  out 
his  agreement  as  promised;  if  the  promise  is  to  for- 
bear, tiien  the  corresponding  remedy  is  by  an  injunc- 
tion to  compel  forbearance.  As  a  rule  these  remedies 
cannot  be  resorted  to  where:  (a)  The  common  law  rem- 
edy of  damages  is  adequate  to  the  loss  sustained;  (b) 
or  Ibe  matter  of  Uie  contract  is  such  that  tiie  courts 
cannot  supervise  its  executi<Hi.t 

*Ansoa  on  Coot.,  p.  310;  Hadley  v.  Boxendale,  9  Exch. 
8SS;  Shonse  v.  Neiswangcr,  16  Mo.  App.  245;  Fleming  v. 
Beii,  48  Pa.  St  812;  Buffalo  Bub  Wire  Co.  v.  PhiUipg,  64 
Wis.  838. 

f  Johnson  v.  TraviB,  88  Minn.  281 ;  Tbom  v.  Enapp,  48  N. 
Y.  474;  Sedgwick  on  Damages,  487. 

tAnson  on  Cont.,  p.  812;  Lmnlej  v.  Wagner,  1  D.  M.  &  G. 
604.  In  this  case  the  court  refused  to  apeciiicaUy  enforce  a 
contract  to  sing  in  the  plaintiff's  theater,  but  restrained  the 
defendant  from  sin^ng  elsewhere.  (Port  Clinton  R.  Co.  t. 
Cleveland  R.  Co.,  18  O.  St.  544-650;  Marble  Co.  v.  Ripley.  10 
Wall.  358.) 
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Sec.  498.  SAME  SUBJECT— DISCHAKGE 
OF  EIGHT  OF  ACTION  ABISING  FROM 
BREACH. — The  right  of  action  arising  from  the 
breach  of  a  contract  may  be  disdiarged  in  either  of  three 
ways:  (a)  By  ctmsent  of  parties;  (b)  by  the  judgment 
of  a  court  of  competent  jurisdiction;  (e)  by  lapse  of 
time.     (Anson  on  Cont.,  p.  814.) 

(a)  The  peraon  entitled  may  consent  to  release  or 
waive  the  right  of  action,  and  this  release  if  made  upcHi 
consideration  disdiarges  Uie  right.  (Ante,  Sec.  488.) 
Or  the  parties  may,  by  an  accord  and  satisfaction,  dis- 
diarge  the  right  of  action.* 

(b)  The  judgment  of  a  court  having  junsdicticm  of 
the  right  of  action  in  the  plaintifTs  favor  discharges 
or  merges  the  right  of  action  into  a  contract  of  record. 
If  the  judgment  is  adverse  to  the  plaintiff  he  is  estop< 
ped  from  bringing  another  suit  on  the  same  cause,  but 
OD.  appeal  a  higher  court  may  reverse  such  judgment, 
A  judgment  adverse  to  the  plaintiff  in  order  to  dis- 
charge the  action  by  estoppel,  must  have  been  a  final 
judgment  rendered  upon  the  merits  of  the  case.t 

(c)  Aside  from  tiie  statutes  of  limitations  lapse  of 
time  does  not  affect  the  rights  of  parties  to  contracts-t 

*Pettu  V.  Ray,  844;  Hemmingwa;  v.  Stansdl,  106  U.  S.  399; 
SimmoQB  v.  Hamilton,  66  Cal.  498. 

t Atkins  T.  Anderson,  68  la.  789;  Gage  t.  Ewing,  114  XH 
815;  Knapp  t.  Eldridge,  SS  Kans.  106;  Maxwell  v.  Clarit,  189 
Ma^s.  112. 

^Each  State  regulates  the  time  within  which  actions  must 
be  brought  by  statutes,  called  "Statutes  of  Limitations.**  TIm^ 
are  founded  on  older  English  statutes,  but  are  not  uniform  a 
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Tbe  statutes  withdraw  the  remedies  after  the  lapse  of 
Ihe  specified  time,  but  do  not  extinguish  the  rights. 
B^ence  remedies  barred  by  the  statute  of  limitations 
may  be  revived  in  certain  ways,  as  by  acknowledgment 
OP  by  part  payment.t 

Sec.  408.  (4)  DISCHARGE  BY  IMPOSSI- 
BILITY OF  PERFORMANCE.— As  a  general  rule 
a  subsequent  impossibility  of  performance  will  not  ex- 
cuse a  party  vrho  has  made  an  unconditional  promise 
to  do  a  tbing4    But  a  group  of  exceptions  to  the  rule 

th^r  provisions.  Tbe  English  statute  of  21  James  I,  c.  16*  re- 
quiied  actions  on  simple  contract  to  be  brought  within  six  years, 
and  on  specialties  within  twenty  yeara.  See  Wood  on  Lim.  of 
Actions;  Rev.  Stat.  Ohio,  Sees.  49T4H1992. 

fAn  acknowledgn>ent  to  revive  a  debt  barred  by  the  statute 
of  limitations  must  be  made  with  the  formalities  required  by 
the  statute;  must  amount  to  a  promiee  to  pay  the  debt,  and 
be  made  by  and  to  the  proper  person.  (Riddel  v.  Brizzolara, 
64  Cal.  S54;  Parker  v.  Shufoid,  76  N.  C.  219;  Wood  on  Lim. 
of  Actions,  1X8.)  Part  payment  to  revive  a  barred  action  must 
amount  to  an  acknowledgment;  it  must  be  made  on  account 
of  the  barred  debt,  and  as  a  part  payment  of  a  greater  debt. 
(Benton  v.  Holland,  68  Vt.  5Sd;  Miner  v.  Lorman,  66  Mich. 
SIS.) 

t"If  the  promisor  make  tbe  performance  of  his  promise  con- 
£tional  upon  its.  continued  possibility,  the  promisee  takes  the 
risk.  *  *  *  If  the  promisor  makes  his  promise  uncondi- 
tionally, he  takes  tbe  risk  of  being  himself  liable,  even  thou^ 
performance  should  become  impossible  by  circumstances  be- 
yond his  control."  (Anson  on  Cont.  SSl-S;  Faradine  v.  Jane, 
Akyn,  26;  Harrison  v.  Mo.  Pac.  R.  Co.,  74  Mo.  871;  The 
Harrinmn,  9  Wall.  17S;  Jones  v.  U.  S.,  96  U.  S.  29;  School 
Dist  No.  1  v.  Daucby,  Sfi  C«m.  580.) 
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have  been  established  by  judicial  precedents.  Thus,  if 
the  impossibility  arises  from  a  change  in  the  law  of  the 
comitry,  the  promisor  will  be  exonerated.*  Or,  if  the 
continued  existence  of  a  specific  thing  is  essential  to  the 
performance  of  the  contract,  its  destruction,  without 
fault  of  ei&er  party,  discharges  the  contract.f 

And  if  the  object  of  the  contract  is  the  rendering  of 
personal  services,  it  will  be  discharged  by  impossibility 
arising  from  the  death  or  illness  of  the  pr<Hnisor.t 

Sec.  500.  (6)  DISCHARGE  OF  CONTRACT 
BY  OPERATION  OF  LAW.— The  operation  of 
rules  of  law  in  certain  cases  discharge  a  contract;  thus, 
the  bankruptcy  of  a  party  when  legally  determined  by  a 
competent  court  discharges  previous  debts  and  liabili- 
ties, so  the  contract  may  be  merged  into  a  hi^er  obli- 
gaiioD  as  a  judgment  or  deed,  and  by  spoliatitm  or  al-i 
teration  of  a  deed  or  written  contract  it  may  be  dis- 
duirged. 

•People  V.  Ins.  Co.,  91  N.  Y.  174;  Semraes  v.  Ins.  Co,  18 
WaU.  158;  Miss,  etc,  R.  Co.  v.  Green,  9  Heisk.  (Tenn.)  688. 

tTaylor  v.  Caldwell,  8  B.  &  S.  826;  Dexter  v.  Norton,  47 
N.  Y.  65 ;  Powell  v.  R.  Co.,  1*  Oreg.  489 ;  Wella  v.  Calnan,  107 
Mass.  614. 

{Green  v.  Gilb^  21  Wis.  401;  Fenton  ▼.  Clark,  11  Vt. 
657;  Harriogton  v.  Fall  River  Iron  Works  Co.,  119  Mass.  82; 
Spalding  t.  Rosa,  11  N".  if.  40.  The  prevaience  of  a  fatal  dis- 
ease i«  %e  vicinity  where  work  was  to  be  performed  vas  held 
\o  discharge  a  laborer  from  his  contract  for  service  in  Lake- 
man  V.  Pollard,  4S  Me.  46S.  Thouj^  in  Dewey  v.  School  Dist., 
4S  Mich.  480,  the  closing  of  a  school  on  account  of  smallpox 
was  held  not  to  discjiarge  a  contract  with  the  teacher. 
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To  effect  a  merger  of  a  simple  contract,  the  security 
giren  in  Its  stead  should  be  of  a  higher  efficiency;  the 
subject  matter  of  both  securities  should  be  identical, 
and  the  puiies  the  same.* 

In  general,  the  alteration  or  spoliation  of  a  deed  or 
instrument  in  writing,  which  will  effect  its  discharge, 
must  be  made  by  a  party  to  the  contract,  or  while  in  his 
possession  and  for  his  benefit,!  without  the  consent  of 
the  other  party,  and  such  alteration  must  be  material, 
that  is,  cause  the  instrument  altered  to  have  a  different 
legal  effect} 

'Anson  on  Cont.  p.  S26;  Martin  v.  Hunlin,  18  Mich.  864; 
Hutchins  t.  Hebbard,  94  N.  Y.  24;  Doty  v.  Martin,  33  Mich. 
46S. 

fMartin  t.  Tradesmen's  Ins.  Co.,  101  N.  Y.  604 ;  Wilming- 
ton V,  Kitchen,  91  N.  C.  39 ;  Peirsol  v.  Grimes,  SO  Ind.  129. 
Material  alteration  made  by  a  rtranger  will  not  avoid  the  in- 
Btrument.  (Fullertoo  v.  Sturgea,  6  Ohio  St.  529-)  And  see 
Nickerson  v.  Swift,  136  Mass.  618;  Sullivan  v.  Rudisill,  6S 
la.  158. 

tGreenl.  Ev.  6 ;  Fuller  v.  Green,  64  Wis.  169. 
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PRINCIPLES  OF  THE  LAW  OF 
PARTNERSHIPS. 


CHAPTER  I. 

OF  THE  TOEMATION  OF  PABTNEB8HIP. 

Sec  501.  INTRODUCTORY.— Partnerships  are 
of  andent  origin,  and  the  law  of  partnerships  is  a  com- 
pound  of  ihe  Roman  Civil  Law,  the  Law-Mercfaant, 
Mid  the  Common  Law.  Under  the  Roman  law  part- 
nership was  founded  upon  confidence,  and  was  inde- 
pendent of  contract  The  partners,  usually  united  by  a 
tie  of  blood,  were  mutual  trustees  in  the  business,  and 
shared  the  profits  in  proportion  to  the  oontribution  eadi 
made  to  tiie  common  fund.  During  the  middle  ages, 
when  trade  was  carried  on  under  great  difficulties,  part- 
nership assumed  its  modem  form.  It  was  recognized  as 
a  contractual  relation,  but  the  necessity  of  trade  confin- 
ing partners  to  members  of  the  same  family,  perpetuated 
4he  Roman  principle  of  its  being  a  confidential  relation 
and  negatived  the  doctrine  of  consideration,  which  had 
become  the  controlling  element  in  contractual  relations. 
Partnership  became  a  function  of  trade;  by  the  Law- 
Merchant  a  partner  liad  the  power  to  buy,  sell,  or  make 
any  oimtract  in  the  course  of  trade;  the  Common  Law, 
ISl 
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whidi  recognized  joint  ownership,  but  did  not  permit  the 
joint  owner  to  sell  or  mortgage  his  co-tenant's  sharCi 
found  it  necessary  to  incorporate  the  rules  of  the  Law- 
Af  erchant,  and  thus  we  have  the  special  rules  applicable 
to  joint  owners  who  are  partners.* 

Sec.  602.  AUTHORITIES.— Of  the  English 
writers  on  Partnership  we  mention  Ardibold,  Collyer, 
Lindley,  and  Pollock.  American  writers  on  the  sub- 
ject are  Theophilus  Parsons,  Story,  Bates,  James  Par- 
sons and  Mechem.  Ewell  and  Wentworth  are  Ameri- 
can editors  of  Lindley's  work. 

The  student  is  also  referred  to  the  statutes  of  his 
State,  as  many  principles  regulating  partnerships  are 
now  fixed  by  local  statutes.  This  is  especially  true  of 
Limited  partnerships,  and  partnership  associations.  In 
England  the  law  of  partnership  has  been  codified,  and 
this  has  been  done  in  sereral  of  the  American  Statea.t 

Sec.  508.  MANNER  OF  TREATING  THE 
SUBJECT.— The  subject  of  Partnership  can  be  best 
treated  under  the  three  parts,  into  which  it  naturally  di- 
vides itself:  I.  The  formation  of  partnerships,  or  the 
assuming  the  relations  of  partners.  2.  The  principles 
whidi  regulate  partnership  during  its  existence.  8.  The 
principles  by  which  the  business  is  wound  up.t  Ac- 
cordingly we  shall  in  the  present  diapter  treat  of  the 
formation  of  partnership;  in  the  second,  of  the  prind- 

•Sec  Sees.  1,  S,  8,  5,  J.  Parsons'  Prin.  of  Part. 
fSee  Louisiana  Code,  Sees.  8801-S890;  Code  of  Calif.,  Sees. 
8401-8520;  also  Cbdes  of  Montana  and  DaVota. 

|This  is  the  division  followed  b;  J.  Fanons  in  his  treatise. 
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pies  Tegulatmg  partnership;  and,  in  the  third,  of  the 
dissolution  of  partnership. 

Sec.  504.  PARTNERSHIP  DEFINED.— 
"Fartner^p  is  a  legal  relation,  based  upon  the  express 
or  implied  contract  of  two  or  more  competent  persons 
to  unite  their  property,  labor  or  skill  in  carrying;  on  some 
lawful  business  as  principals  for  their  joint  profit.  The 
persons  so  united  are  called  'partners.*  The  term  'co- 
partnership' is  sometimes  used  to  designate  the  rela- 
tion, and  the  term  'co-partners'  to  designate  the  par- 
ties.    The  partners  collectively  are  called  the  firm."* 

There  is  difficulty  in  defining  a  partneirship,  as  the 
term  has  a  double  significance.  1.  It  is  a  contract  rela- 
tion subsisting  between  persons  who  have  united  their 
property,  labor  or  skill  in  an  enterprise  or  business  as 
principals  for  the  purpose  of  joint  profit.  2.  It  is  also 
the  organization  as  an  entity,  or  the  thing  created  and 
existing  by  reason  of  such  persons  entering  into  the 
relaticHi  described. 

Sec  fi05.  HOW  PARTNERSHIP  IS  CRE- 
ATED.— To  create  a  partnership  two  things  must  con- 

*Mechem,  Elements  of  Partnership,  Sec.  1. 

"Partnership  is  the  relation  which  subsists  between  persons 
carrying  on  a  business  In  common  with  a  view  to  profit.**  (Eng. 
Part.  Act  of  1890.) 

**A  partnership  is  the  contract  relation  subsisting  between 
persons  who  have  combined  their  property,  labor  or  skill  in  an 
enterprise  or  business  as  principals  for  the  purpose  of  joint 
profit." — Bates  on  Partnership. 

"Partnership  is  the  association  of  two  or  more  persons  for 
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cur:  1.  There  must  be  a  valid  AgreaDsni  to  enter  into 
it.     2.  The  agreement  must  be  executed,  or  acted  upon. 

Sec.  506.  SAME  SUBJECT— THE  VALID 
AGREEMENT.— By  a  valid  agreement  is  meant  that 
the  partnership  contract,  or  the  articles  of  agreement 
between  the  partners,  must  hare  the  ordinary  essentials 
of  a  binding  legal  CMitract,  and  that  tiie  partnership 
should  have  a  legal  object 

The  partnership  agreement  may  be  express  or  im- 
plied. The  parties  may  expressly  agree  orally  or  in 
writing  to  become  partners,  upon  certain  stipulated  con- 
dititms,  or  the  existence  of  the  partnership  may  be  im- 
plied or  inferred  from  transactions  between  the  parties, 
as  the  law  presumes  that  the  parties  intend  the  legal  con- 
sequences of  their  voluntary  acts.  (Duryea  v.  Whit- 
comb,  81  Vt.  898.) 

The  contract  or  agreement  between  the  parties  to  a 
partnership  agreement  must  be  mutual  and  voluntary. 
No  person  can  be  introduced  into  a  partnership  with- 
out the  consent  of  all  the  partners,  but  this  consent  may 
be  expressly  given  or  implied  frcau  their  acquiescence  in 
permitting  the  new  party  to  assume  the  position  and  du- 
ties of  a  partner. 

A  partnership  contract,  like  other  ctMitracts,  is  vitiated 
and  avoided  by  fraud,  deception,  coercion,  and  the  like. 
It  must  have  competent  parties,  and  be  upon  considera- 

the  purpose  of  carrying  od  basinesa  together  and  dividiBg  its 
profits  between  them."    (Sec.  8896  Cal.  Code,) 
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tion.*  It  may  be  oral  or  in  writing,  but  in  cases  where 
the  statute  of  frauds  requires  contracts  to  be  in  writing, 
the  statute  must  be  followed. 

Sec.  507.  SAME  SUBJECT— THE  AGREE- 
MENT MUST  BE  EXECUTED.— The  mere  exec- 
utory agreement  to  form  a  partnership  does  not  invest 
the  parties  with  the  character  of  partners,  or  constitute 
the  partnership.  There  must  be  SMnething  done  to 
carry  out  the  agreement  and  consummate,  or  laundi, 
tilie  partner^p.  The  agreement  must  be  executed. 
Until  the  agreement  has  been  acted  upon  the  partner- 
diip  has  not  come  into  being,  and  a  breach  of  the 
agreement  gives  only  a  right  of  action  for  damages  ix 
«  suit  in  equily  for  specific  performance  of  the  agree- 
ment.! 

Sec  508.  WHEN  THE  PARTNERSHIP  BE- 
GINS.— Where  the  partnership  agreement  is  express, 
and  a  date  is  set  in  the  articles  for  the  commencement 
of  the  partner^P,  it  is  presumed  to  have  commenced 
on  that  date  in  the  absence  of  other  evidence.  Where 
the  partnership  is  implied  f  rtxn  acts,  it  will  be  presumed 
to  have  commenced  when  those  acts  transpired.  It  is 
the  intention  of  the  parties,  expressly  stated,  or  implied 
fr(Hn  their  actions,  which  governs.  The  written  agree- 
ment may  be  varied  to  conform  with  the  facts,  and,  if 

*11ie  matual  agreanents  to  become  partnnv,  and  the  contri- 
biitimi  of  the  parties  usually  form  the  consideration.  The  con- 
tribuUmu  iM«d  not  be  equal.     (Mechem  on  Part,  Sec.  83.) 

tReed  r.  Meaner,  14  Colo.  8S6;  Buzard  t.  MeAnulty,  77 
Tex.  468;  s.  c.  14.  S.  W.  Rep.  1S8. 
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such  is  the  intention,  the  partnership  may  come  into  be- 
ing before  the  articles  of  agreement  are  formulated.t 

The  questicHi  whether  or  not  a  partnership  exists  in 
a  given  case,  may  he  a  question  of  law  or  fact.  When 
the  facts  upon  which  the  partnership  is  based  are  in 
dispute,  it  is  a  question  of  fact  for  the  jury;  if  the  facts 
are  admitted  it  is  a  question  of  law  for  the  court. 
(Morgan  v.  Farrell,  58  Conn.  418;  Boston  Smelting 
Co.  V.  Smith,  18  R.  I.  27.) 

The  burden  of  proving  the  existence  of  partnership, 
and  identifying  the  partners,  rests  upon  the  party  set- 
ting up  the  fact  of  partnership.  (Dunham  v.  Love- 
rock,  158  Pa.  St.  197.)  As  between  the  partners  them- 
selves tiie  fact  of  partnership  may  be  shown  by  the  arti- 
cles, the  conduct  or  admission  of  the  parties,  the  hooks 
of  the  firm,  or  other  writing,  showing  who  were  the 
partners.  Third  persons  may  show  who  were  the  part- 
ners and  establish  the  partnership  by  parol  evidence  of 
the  admissions  of  the  parties  sought  to  be  charged. 
(Reed  v.  Cremer,  111  Pa.  St  482.)  The  existence  of  a 
partnership  cannot  be  proved  or  the  partners  identi- 
fied by  general  reputation  or  hearsay.  (Bowen  v. 
Rutherford,  60  111.  41.)  And  the  admissions  of  one 
party  to  diarge  another  must  be  shown  to  have  been 
authorized  or  acquiesced  in  by  the  party  to  be  bound. 
(Wanderhurst  v.  De  Witt,  95  Cal.  37.) 

Sec.  509.  WHO  MAY  BECOME  PARTNERS. 
— Any  number  of  competent  persons,  more  than  one, 

tGuIce  V.  Thornton,  76  Ala.  466 ;  Cook  t.  Carpenter,  84  Vt. 
121;  8.  c.  80  Am.  Dec  670. 
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may  enter  into  a  partnership.  Persons  who  are  com- 
petent to  transact  ordinary  business  on  their  own  ac- 
count are  competent  to  become  members  of  a  partner- 
stdp.  Under  this  rule,  infants,  alien  enemies,  persons 
mentally  unsound,  and  those  under  j^ardtanship  are 
incompetent  to  become  partners.  The  contracts  of  in- 
fants being  voidable  find  not  roid  permits  an  infant  to 
become  a  partner,  but  he  may  at  any  time  before  ma- 
turity set  up  bis  infancy  against  personal  liability  as  a 
partner.  As  a  partner  the  infant  has  all  the  rights  and 
powers  of  a  member  of  the  firm;  his  interest  in  the  part- 
nership  is  liable  for  the  firm  debts,  and  his  contributicm 
may  not  be  recovered  from  the  firm  unless  he  has  been 
induced  to  enter  the  firm  through  fraud.  (Adams  v. 
Beall,  67  Md.  53.)  At  majority  the  infant  partner 
may  ratify  his  partnership  transactions  and  bind  him- 
self for  obligations  incurred  during  his  minority. 

Corporations  cannot  become  partners  unless  their 
diarter  gives  them  express  authority  to  do  so.  (Butler 
V.  Am.  Toy  Co.,  46  Conn.  186.)  But  a  partnership  as 
a  partnership  may  enter  into  another  firm,  or  enter  into 
a  partnership  with  an  individual.  (Rajmiond  v.  Put- 
nam, 44  N.  H.  160.) 

The  personal  representative  of  the  estate  of  a  de- 
ceased person  cannot  make  the  estate  a  partner.  And 
the  purchaser  of  a  partner's  interest  cannot  become  a 
member  of  the  firm  without  the  consent  of  Uk  other 
partners.  This  is  because  the  relation  is  one  of  confi- 
dence, and  requires  the  utmost  good  faith  between  the 
partners.    Hence  as  a  general  rule  of  partnership  great 
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respect  is  paid  to  the  choice  of  persons  {DelecUit  Per- 
gonal) by  which  partners,  whose  relations  are  founded 
on  mutual  trust  and  confidence,  may  protect  themselves 
from  having  irresponsible  and  untrustworthy  persons 
introduced  into  the  firm.     (Love  v.  Fayne,  78  Ind.  80.) 

Sec.  610.  KINDS  OF  PARTNERS.— In  respect 
to  their  relation  to  the  partnership,  partners  are  vari- 
ously designated  as:  Ostensible,  Secret,  Nominal,  Si- 
lent, Dormant,  Retiring,  Incoming,  Generd  and  Spe- 
cial partners. 

An  Ostensible  partner  is  one  who  is  publidy  held  oat 
to  the  world  as  a  partner,  as  by  being  joined  in  the  name^ 
sign,  letter  heads,  and  the  like.  A  Secret  partner  is  one 
who  keeps  himself  concealed  from  the  public,  and  from 
all  customers  of  the  partners.  He  profits  by  his  secrecy 
only  while  it  continues. 

A  Nominal  partner  is  one  who,  though  not  a  partner 
in  fact,  is  held  forth  as  a  partner  with  his  own  consent 
so  as  to  make  him  liable  as  a  partner,  on  the  ground 
that  he  has  given  credit  to  the  firm,  and  authorized 
truisactions  on  his  responsibility. 

A  Silent  pjulner  is  one  who  takfes  no  active  part  what- 
ever in  the  business  of  the  firm,  and  exercises  none  of  the 
rights  of  a  partner  except  that  of  receiving  his  share  of 
the  profits.  Such  a  partner  is  the  opposite  of  the  active 
partners  or  those  who  participate  in  the  firm  undertak- 
ing. A  partner  who  does  not  participate  in  the  business 
is  a  silent  partner,  whether  he  is  known  or  not  as  a  part- 
ner. 
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A  Dormant  partner  is  one  who  is  both  unknown  and 
secret  to  the  public  and  wholly  inactive  concerning  the 
affairs  of  the  firm. 

A  General  partner  is  one  who,  as  a  member  of  a  lim- 
ited partnership,  transacts  the  business  of  the  firm; 
whose  name  is  used  in  the  firm  name,  and  who  is  liable 
to  the  full  amount  for  the  debts  and  obligations  of  the 
firm.  A  Special  partner  is  one  who  contributes  a  spe- 
cial amoimt  of  capital  to  a  limited  partnership,  and 
who,  by  complying  with  the  provisions  of  the  law  under 
whidi  the  limited  partnership  exists,  is  not  liable  for 
debts  of  the  firm  beyond  the  amount  which  he  contrib- 
utes. 

A  person  who  leaves  an  existing  firm  is  called  a  Re- 
tiring partner ;  and  one  who  enters  such  firm  is  called  an 
Incoming  partner. 

Sec.  511.  KINDS  OF  PARTNERSHIP.— Part- 
n^^ps  are  either:  Universal,  General,  Special  or  Lim-* 
ited. 

A  Universal  partnership  is  one  in  which  all  the  prop- 
erty owned  by  the  parties  is  contributed,  and  all  the 
profits  are  joint  benefits.*  A  General  partnership  is 
<Hie  in  which  the  partners  have  tmited  for  the  general 
purpose  of  conducting  some  kind  of  a  business  as  it  is 
usually  carried  on.  A  Special  partnership  is  one  tre- 
ated for  the  conduct  of  a  single  adventure  or  enterprise. 

A  Limited  partnership  is  one  in  which  one  or  more 

'Universal  partnerships  are  not  common,  but  may  exist. 
(Rice  V.  Barnard,  SO  Vt.  479;  U.  S.  Bank  t.  Binney,  S  MasoB 
(U.  S.  Cir.  Ct.)  183;  Gray  t.  Palmer,  9  Cal.  616.) 
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of  the  partners  are  partners  in  the  ordinary  and  general 
way  in  respect  of  authority,  property  and  liability,  and 
where  one  or  more  have  placed  a  certain  sum  in  the  busi- 
ness and  have  no  liability  beyond  the  loss  of  the  sum 
so  contributed.  At  the  Civil  Law  this  was  the  normal 
type  of  partnership,  but  now  limited  partnerships  exist 
by  virtue  of  State  statutes.* 

In  addition  to  the  partnerships  just  mentioned,  the 
statutes  of  many  States  provide  for  Joint-stock  com- 
panies, whidi  are  partnerships  with  transferable 
shares;  and  Partnership  associations  limited,  which  are 
crude  forms  of  corporations.t  The  various  unincor- 
porated social  clubs,  societies,  lodges,  granges.  Chris- 
tian and  co-operative  associations,  not  organized  for 
profit,  are  not  partnerships,  and  their  members  cannot 
be  held  liable  as  partners.  But  the  members  of  such 
associations  who  authorize  acts  to  be  done  by  other  mem- 
bers may  be  held  liable  under  the  rules  applicable  to 
principal  and  agent.t 

Sec.  512.  PURPOSES  OF  PARTNERSHIP.— 
There  is  no  lawful  business  that  may  not  be  the  subject 
of  a  partnership.  But  a  personal  office,  as  a  public  of- 
fice of  any  kind,  is  not  to  be  made  the  subject  of  a  part- 
nership.   There  may  be  a  partnership  for  carrying  on 

•See  J.  Pareoiu  on  Part.,  Sec.  26- 

fMechan  on  Partnerahip,  Sec.  7;  Rev.  Stat  Ohio,  SeCB. 
8161a-8161in. 

tLafond  t.  Deems,  81  N.  Y.  SOT;  Burt  t.  Lathrop,  62  Mich. 
106. 
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every  sort  of  a  trade,  manufacture,  or  profession.?  At 
ComiDon  Law  land  was  not  a  natural  subject  of  com- 
merce, but  now  a  piurtnership  may  exist  for  dealing  in 
land,  or  for  improving  land.* 

A  mining  partnership  forms  a  distinct  species.  In  it 
there  is  no  "delectus  persons,"  and  the  bolder  of  a  share 
in  the  stock  is  invested  with  membership  even  against 
tiie  will  of  his  co-partners.  And  neither  the  death  of  a 
partner  nor  the  assignment  of  his  share  disserve  the  firm. 
(Jones  V.  Clark,  42  CaL  180;  Taylor  v.  Catle,  42  Cal. 
867.) 

Where  the  purpose  of  the  partnership  is  unlawful  or 
opposed  to  public  policy,  as  for  the  operation  of  a  gam- 
bling establishment,  the  speculation  in  "futures,"  or  to 
prevent  competition,  or  to  carry  on  any  occupation  which 
is  forbidden,  or  in  violation  of  the  law,  it  is  void.t  The 
effect  of  the  illegal  object  is  ix>  prevent  any  action  being 

§"The  transformation  of  trade  from  its  Gtarting  point  in 
the  exchange  of  commodities  to  its  triumph  in  the  commercial 
and  industrial  state  has  made  partnerships  co-^ztensive  with 
business."  (J.  Parsona,  Part.,  Sec.  7.)  There  may  be  a  part- 
nership in  manufacturing,  which  is  not  a  trade,  but  an  in- 
dustry, and  in  fact  neither  buying  nor  selling  need  be  an  ele-'< 
ment  in  the  business.  (Holmes  v.  N.  Ins.  Co.,  8  Johns.  Cas. 
S29.) 

*Ycoman  v.  Lasley,  40  O.  St.  190;  Blacks  App.,  8  Norris 
(Pa.)  %01.  But  farming  on  shares  does  not  constitute  a  part- 
nership, but  only  the  relation  of  landlord  and  tenant.  (Brown 
V.  Jaquette,  18  Nor.  118.)  The  parties  may  agree  to  be  part- 
ners in  farming.     See  J.  Parsons,  Part.,  Sees,  7-12. 

tMechcm  on  Part.,  Sec.  18;  Gaston  v.  Drake,  14  Nev.  176; 
Davis  T.  Gelhaus,  44  O.  St.  69- 
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brought  to  enforce  the  partnership  contracts,  but  third 
persons  innocent  of  wrongdoing  n:iay  sue  the  members 
of  such  a  partnership.  The  members  or  partners  them- 
selves will  be  left  where  they  have  placed  themselves.J 

Sec.  518.  TESTS  OF  A  PARTNERSHIP.— 
The  questiim  whether  or  not  the  relation  existing  be- 
tween tiie  parties  constitutes  a  partnership  is  sometimes 
difficult  to  answer.  If  the  parties  expressly  intended  to 
become  partners,  their  intention  usually  governs.  But 
imless  their  contract  and  the  relation  assumed  consti- 
tutes a  partnership,  the  mere  fact  that  they  intended  a 
partnership  or  called  it  so,  will  not  answer.  (Sailors  v. 
Nixon-Jones  Co.,  20  III.  App.  509.) 

Where  the  parties  allege  that  they  did  not  intend  to 
become  partners  the  question  is  more  complicated.  While 
the  goieral  nde  is  stated  to  be  that  there  can  be  no  part- 
neri^ip  between  the  parties  if  they  did  not  intend  one, 
and  none  as  to  third  persons  if  there  was  none  as  between 
the  alleged  partners  themselves;  this  rule  is  subject  to 
the  exceptions  or  explanations:  1.  That  the  legal  ef- 
fect of  an  agreement  will  prevail  against  the  intentim 
of  the  parties,  and  make  ihem  liable  as  partners  as  be- 
tween themselves;  and,  2,  a  person,  thou^  not  a  part- 
ner, may  so  conduct  himself  toward  third  perscms  as  to 
reasonably  induce  them  to  rely  upon  him  as  a  partner, 
and  then  he  is  estopped  from  denying  his  liability  as  a 
partner.     This  is  said  to  be  a  partnership  as  to  third  per- 

tAnderwm  v.  Powell,  44  la.  20 ;  Hunter  v.  Pfeiffer,  108  Ind. 
187;  Cmfl  v.  McConougby,  79  lU.  846. 
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sons,  or  a  quasi-partnership,  to  distinguish  it  from  the 
case  in  which  there  is  a  true  partnership  between  the  par- 
ties.    See  Mechem  on  Part,  Sees.  88-40.* 

Sec  514.  SAME  SUBJECT— WHEN  THE 
PARTNERSHIP  IS  IMPLIED.— Though  the  par- 
ties deny  that  they  intended  to  create  a  partner^p, 
they  are  nevertheless  bound  as  partners  if  the  legal  ef- 
fect of  their  acts  and  contracts  constitutes  a  partner- 
ship. The  expression  of  their  intention  is  not  so  pow- 
erful as  the  legal  effect  given  to  their  words  and  con- 
duct; and  tiieir  real  intention  is  determined  by  ascer- 
taining whether  or  not  the  relation  which  they  have  as- 
sumed possesses  Uie  incidents  of  a  partnership  or  of  some 
other  relation.t  The  word  partnership  need  not  neces- 
sarily be  used  by  the  parties,  as  their  intention  is  deter- 
mined from  the  effect  of  the  entire  contract,  regardless 
of  special  expressions. 

Thus  where  the  agreement  between  the  parties  bears 
all  the  insignia  of  a  partnerfftup,  as  where  they  hare 

*See  Eluatrative  cages  in  Partnership — ^Appendix  I. 

tMoore  t.  Davis,  11  Ch.  D.  361 ;  Beecher  t.  Bush,  4S  Mich. 
188;  Post  V.  Kimberly,  9  Johns.  604. 

The  law  simply  imposes  upon  the  parties  an  adherence  to 
the  positions  which  they  have  taken,  not  in  semblance  but  in 
fact,  and  charges  them  as  principles  where  the  facts  make  than 
■o.  The  attribute  which  distinguishes  a  partner  from  all  who 
are  not  partners  is  the  undertaking  of  a  business  and  being  a 
co-proprietor  of  it.  If  the  business  is  not  carried  on  by  the 
partner  it  is  at  least  for  him,  and  the  power  which  could  and 
can  terminate  the  relation  perpetuates  it  by  permitting  it  to 
stand.  So  an  advance,  coupled  with  partnership  prnilcgeii 
makes  a  lender  a  partner.    (J.  Parsons  on  Part.,  Sec.  50.) 
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united  their  capital  or  labor  in  an  enterprise,  managed 
and  owned  jointly,  each  having  the  rights  of  a  pro- 
prietor as  to  the  conduct  of  the  business  and  the  shar- 
ing of  profits  or  losses,  the  agreement  constitutes  a  part- 
nership as  a  matter  of  law.  But  the  mere  sharing  of 
profits  does  not  necessarily  create  a  partnership,  as  one 
party  may  receive  them  as  agent,  servant  or  creditor 
and  not  as  a  co-proprietor.t  There  must  be  at  least 
these  elements  of  a  partnership:    A  community  of  in- 

t'The  diatiDction  between  taking  pro6t  a§  profit,  and  taking 
it  not  88  profit,  but  as  the  payment  of  a  debt,  ia  a  familiar  one, 
firmly  eBtablisbed  by  the  authorities,  but  not  always  explained 
as  clearly  as  it  might  be.  The  one  is  taking  it  as  a  principal, 
as  of  his  business ;  the  other  is  taking  in  the  capacity  of  a  hired 
man  or  other  creditor."  (Eastman  v.  Clark,  68  N.  H.  S97— 
Doe.  G.  J.) 

As  the  extension  of  the  word  "sharing"  would  make  every 
body  a  partner  who  partook  of  the  profits,  the  law  was  pre- 
served by  denying  the  effect  of  a  partnership  unless  the  sharing 
was  in  the  capacity  of  a  principal  co-proprietor.  (J.  Parsons, 
Part,  Sec.  69;  Hargrave  v.  Conroy,  4  C.  E.  Greene,  N.  J. 
881;  Lamb  v.  Grover,  47  Barb.  917.)  So  sharing  profits  as 
part  of  salary  does  not  make  the  person  so  receiving  profits  a 
partner.  (Vanderburg  v.  Hull,  SO  Wend.  70.)  And  the  prin- 
ciple of  hiring  extends  to  any  employment  iu  which  the  employe 
is  subject  to  the  control  and  direction  of  the  principal.  (Mair 
V.  Glennie,  4  M.  &  S.  240.)  So  an  attorney  who  takes  half  the 
profits  with  the  client  for  his  fees  is  not  a  partner,  but  a  pro- 
fessional employe.  (Prouty  v.  Swift,  61  N.  Y.  694,  1878.) 
An  agent  of  the  proprietor,  whatever  his  diginity,  is  but  an  em- 
ploye, and  not  a  principal  as  long  as  he  does  not  act  on  his  own 
behalf  in  conducting  the  business.  The  moment  he  acts  for 
himself  or  as  a  principal  he  becomes  or  is  liable  as  a  proprietor. 
(Will  T.  Simmons,  8  Hun  189.) 
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terest  ax  some  lawful  business,  for  the  conduct  of  which 
the  partners  are  mutually  principals  of,  and  agents  for, 
eadi  other,  with  general  powers  within  the  scope  of 
business;  though  the  powers  may  be  restricted  so  as  to 
make  one  the  sole  agent  of  the  others.t 

Sharing  both  profits  and  losses  does  not  make  part- 
ners of  the  recipients  who  do  not  take  as  proprietors.* 
So,  sharing  gross  profits  or  returns  does  not  make  a 
recipient  a  partner.  (Heimstreet  t.  Howland,  5  De- 
mo 68.)  Receiving  a  commission  on  sales,  or  in  lieu 
of  salary,  or  as  interest  on  loans  by  one  not  a  principal, 
does  not  make  him  a  partner  with  the  proprietor.! 
Sharing  manufactured  articles  in  proportion  to  the  raw 
material  furnished  does  not  constitute  the  parties  part* 
ners.^  And  in  general  the  inference  will  be  against  a 
partnership  where  the  facts  are  consistent  with  any  other 
relation,  as  the  courts  are  unwilling  to  im{>ose  the  un- 

{Beecher  v.  Bush,  45  Mich.  188 ;  Berthold  t.  Goldsmith,  M 
How.  641 1  Flower  t.  Bamekoff,  20  Ore.  137;  Clifton  v.  How- 
ard, 89  Mo.  19S ;  Spaulding  t.  Stubbine,  86  Wis.  25S. 

"Partners  being  nothing  but  co-proprietors  Jn  business,  prov- 
ing the  indicia  of  ownerBhip,  charges  a  principal  who  would  not 
otherwise  be  identified  as  a  partner."  (J.  Parsons,  Part.,  Sec 
M.) 

*J.  PonOQS,  Part,  Sec.  61|  but  see  Lindlej,  Part.,  19, 

tSodiler  v.  Applegate,  U  W.  Va.  Ill  i  McDonald  v.  Battle 
Home  Co.,  67  Ala.  90 ;  Harvey  ».  Childj,  28  0.  St.  319 ;  Culley 
V.  Edwards,  it  Ark.  423',  Hanna  v.  Flint,  14  Cal.  73. 

tButtetfield  T.  Lathrop,  21  Smith  (Pa.)  226,  where  parties 
furnishing  milk  to  a  cheese  factory  and  sharing  the  product 
were  not  partners. 
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limited  liability  of  partners  if  any  other  relation  will 
cover  the  facts.  § 

Sec  515.  SAME  SUBJECT  —  PARTNER- 
SHIPS AS  TO  THIRD  PERSONS.— As  we  have 
seen  in  a  previous  section  there  may  be  partnership 
liability  by  a  person  who  has  induced  others  to  regard 
him  as  a  partner  though  there  is  no  partnership  in  fact. 
These  were  called  quasi-partnerships,  or  partnerships  as 
to  third  persons.  Formerly  tiiere  were  two  main 
grounds  of  holding  a  person  liable  as  a  partner  to  third 
persons;  these  were,  sharing  profits,  and  holdmg  one- 
self out  as  a  partner.*  The  first  ground,  that  of  shar- 
ing profits,  has  been  overthrown  in  England,  and  many 
of  the  States,  but  still  prevails  to  some  extent  The 
taking  of  profits  was  held  to  make  one  liable  as  a  part- 
ner to  third  persons,  because  taking  profits  reduces  the 
fund  whidi  the  creditors  must  look  to  for  the  payment 
of  their  claims,  and  because  the  losses  are  a  counterpart 
of  sharing  profits.  But  later  cases  repudiate  this  the* 
ory  that  tiie  taking  of  profits  constitutes  the  persons  a 
partner,  and  limit  the  creation  of  a  quasi-partnership  to 

gPaPBona,  J.,  on  Part,  Sec.  67.  Thus  co-owners  of  a  vessel 
who  divide  earnings  are  not  partners;  nor  are  co-owners  of  a 
house,  or  theater,  or  a  patent,  partners;  or  connecting  lines  of 
railways  winch  divide  the  net  receipts  in  proportion  to  the  length 
of  their  lines,  or  workmen  who  build  an  article  in  common  and 
divide  the  receipts.  See  Mechem  on  Port.,  See.  6S,  and  cases 
cited. 

*Mecbem  on  Fart,  Sees.  fiS^. 
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instances  where  the  person  has  been  held  out  as  a  part- 
ner.! 

Holding  Out. — A  person  may  make  himself  liable  as 
a  partner  by  holding  himself  out  as  one.  Sudi  holding 
out  may  occur  in  three  ways:  I.  By  the  direct  act  oi 
declaration  of  the  partner.  2.  He  may  be  held  out  as 
an  actual  member  by  the  partners  with  his  consent. 
3.  Or  he  may  be  held  out  by  the  otiier  partners  with  his 
knowledge  and  witiiout  his  prohibition.  In  each  of 
these  cases  his  liability  is  the  same,  toward  all  persons 
who  deal  with  the  firm  on  the  credit  of  his  name.*  N'o 
particular  form  or  ceremony  is  necessary  to  constitute 
a  holding  out,  and  the  party  may  be  made  liable  whether 

tThe  main  authorities  for  the  rule  that  sharing  profits  made 
a  person  a  partner  as  to  third  persons  are  Grace  t.  Smith,  S 
Wm.  Bl.  998,  and  Waugh  v.  Carver,  2  H.  Bl.  2S6  (1793). 
These  authorities  have  been  folloved  in  America,  and  in  a  feK 
States  have  not  been  overruled.  (Leggett  v.  Hyde,  68  N.  Y< 
S7S ;  Wessels  v.  Weiss,  166  Pa.  St  490 ;  Southern  Fertilizer  Ca 
T.  Reams,  lOS  N.  C.  304.) 

The  case  of  Cox  t.  Hickman,  8  H.  L.  Cas.  268  (I860),  ovet^ 
ruled  the  earlier  cases  of  Grace  v.  Smith  and  Wau^  ▼.  Carver, 
and  this  case  has  generall;  been  followed  in  the  United  States* 
(Harvey  v.  Childs,  88  O.  St.  819;  Oifton  v.  Howard,  89  Mo. 
192;  Beecher  v.  Bush,  46  Mich.  188.)  In  the  latter  case.  Coo- 
ley,  J.|  stated  the  test  of  a  partnership  to  be  substantially  as 
has  been  laid  down  in  Sec.  614,  and  said  that  unless  such  an 
agreement  existed  between  the  partners,  or  a  person  has  allowed 
the  public  or  individual  dealers  to  be  deceived  b;  the  appear- 
ances of  partnership  where  none  exists,  he  is  never  to  be  charged 
as  a  partner.  See  Wagoner  v.  First  National  Bank,  43  Nebr. 
84;  Parchen  v.  Anderson,  6  Mont.  488,  s.  c.  61  Am.  Rep.  66.) 

'Parsons,  J.,  Part.,  Sec.  69.  See  Rizer  v.  James,  26  Kan.  221. 
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he  has  consented  to  the  holding  out  or  been  merely  neg^ 
ligent  in  preventing  his  name  being  presented  to  third 
persons  under  sudi  circumstances  as  reasonably  induces 
them  to  rely  upon  him  as  a  partner.  The  holding  out 
must  be  known  to  the  party  deceived  by  it,  and  if  he 
knew  that  the  party  held  out  as  a  partner  was  not  so  in 
fact,  he  is  not  deceived  and  cannot  complain.t  The 
holding  out  cannot  be  established  by  proof  of  public 
notoriety  unless  the  fact  is  known  to  the  party  sought 
to  be  charged.  (Gaffney  v.  Hoyt,  10  Pac.  Rep.  34.) 
The  facts  of  the  holding  out  are  for  the  jury  to  deter- 
mine.   (Burgan  v.  Colson,  1  Fennypacker,  Pa.  320.) 

The  person  who  has  permitted  himself  to  be  held  out 
as  a  partner  is  made  liable  as  one  to  third  persons,  but 
does  not,  therefore,  acquire  the  rights  or  obligations  of 
a  partner  as  between  himself  and  his  alleged  co-part- 
ners. {Mechem,  Part.,  Sec.  78.)  The  partner  by 
"holding  out"  may  be  sued  with  the  other  partners  in  a 
joint  action  by  the  creditors  who  have  been  deceived. 
By  putting  himself  in  a  position  to  incur  liability  he  be- 
comes a  partner  as  to  third  persons,  and  may  be  sued 
as  such.     (J.  Parsons,  Fart.,  Sec.  70.) 

tMorgan  v.  Farrel,  88  Conn.  413;  Fletcher  v.  Pullen,  70  Md. 
806.  Id  the  last  case  it  is  said:  "The  lav  on  this  subject,  well 
established  by  authority,  may  be  stated  thus:  The  ground  of 
liability  of  a  person  as  partner  who  is  not  so  in  fact  is  that  he 
has  held  himself  out  to  the  world  as  such,  or  has  permitted  others 
to  do  so,  and  by  reason  thereof  is  estopped  from  denying  that  he 
is  one  as  against  those  who  have  in  good  faith  dealt  with  the 
firm  or  with  him  as  a  member  of  it." 
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Sec  516.  SUB-PARTNERSHIPS.— "One  or 
more  of  the  partners  of  a  firm,  less  than  the  whole  num- 
ber, may  unite  with  a  third  to  form  a  partnership  as  to 
the  interest  of  such  partner  or  partners.  Such  a  part- 
nership is  frequently  called  a  sub-partnership,  and  the 
person  so  associating  with  t3ie  partner  is  often  called  a 
sub-partner."  (Mediem,  Part.,  Sec.  80.)  This  means 
simply  that  a  partnership  is  created  between  the  part- 
ner and  tbe  person  with  whom  he  shares  his  interest. 
The  sub-partner  does  not  become  a  member  of  the  origi- 
nal firm,  or  obtain  the  right  to  p^ticipate  in  its  manage- 
ment, but  may  prevent  the  diversion  of  the  funds.  He 
is  liable  as  a  co-partner  to  creditors  of  the  firm,  as  he  is 
a  co-proprietor  of  firm  stock  and  interested  in  the  profits 
and  losses  of  the  business.* 

Sea  517.  PARTNERSHIP  MAY  RESULT 
FROM  ATTEMPTED  INCORPORATION.— 
The  autiiorities  are  not  in  harmony  as  to  the  effect  of  a 
defectively  organized  corporation  upon  the  status  of  the 
parties.  Some  holding  them  liable  as  partners  in  every 
case  in  which  the  corpcu'ation  fails,  and  others  denying 
that  tbey  are  partners  if  a  corporation  was  intended. 
Professor  Mechem  states  the  true  test  of  determining 
tbeir  status  to  be,  whether  or  not  a  corporation  was  pos- 
sible to  the  parties.  If  it  was  not,  as  in  the  absence 
of  legislative  authority,  then  the  parties  are  liable  as 

*J.  PanoDs,  Poxt.,  Sec.  68;  contra,  Mechem  on  Part.,  Sec. 
SO;  Burnett  v.  Snyder,  81  N.  Y.  SSO.  See  Nirdlinger  t.  Bern- 
heiiner,  18S  K.  Y.  45;  Fitch  t.  Harrington.  18  Gray  4€8. 
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partners;  but  if  incorporation  was  possible  and  was  hon- 
estly attempted,  then  the  parties  are  not  partaers,  as 
<they  may  be  regarded  as  having  formed  a  corporation 
"de  facto."* 

*Mechein  on  Part.,  Sees.  10,'  11.  But  see  Farsoot,  J.,  Part, 
Sec.  S4 ;  Rianhard  v.  Hovey,  18  Ohio  SOO.  A  continuatioa  of 
a  corporation  after  the  charter  expires  does  not  bind  the  stock- 
holders as  partners.  (Bank  t.  Walker,  66  N.  Y.  42S.)  The 
assuming  a  franchise  creates  a  de  facto  corporation  vhidt  exists 
until  a  decree  of  ouster.  (Society  Peruu  v.  Cleveland,  43  0. 
St.  481.)  There  must  be  a  substantial  compliance  with  the 
formalities  to  constitute  a  de  facto  corporation.  (Kaiser  t. 
Lawrence  Savings  Bk.,  fi6  Xa.  104 ;  Mokelumne  Hill  Mining  Co. 
V.  Woodbury,  14  CaL  434;  Finnegan  t.  Noerenberg,  63  Minn. 
S89.)  '~ 
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CHAPTER  II. 

PRINCIPLES    SEGULATINa    PASTNEBSHIP    DU&INO    EXISnV 
ENCE. 

Sec.  518.    THE  CAPITAL  OF  THE  FIRM.— 

Having  treated  of  the  formation  of  partnership  we 
come  now  to  consider  the  incidents  and  principles  whidi ' 
regulate  tlie  partnership  during  its  existence.  And  first 
of  the  partnership  capital  which  is  the  aggregate  sum  of 
the  amounts  agreed  to  be  paid  or  contributed  by  each 
partner  as  the  basis  for  t&e  beginning  or  continuing  the 
business  of  the  firm.  Capital  need  not  be  money,  but 
may  be  furnished  in  the  form  of  any  kind  of  property. 
The  capital,  or  contribution  of  each  partner,  in  what- 
■  ever  shape  contributed,  is  partnership  and  not  individual 
property  for  the  duration  of  the  partnership.*  A  part- 
ner camwt  commit  a  crime  l^  any  act  relating  to  the 
possession  of  tbe  partnership  property,  as  by  embezzle- 

'Conflicting  theories  prevail  in  regard  to  the  contribution  of 
the  partners  to  the  firm  capital.  By  the  English  theory  the 
contribution  beciKnes  the  property  of  the  firm  out  and  out  aa 
other  property,  but  the  tendency  is  to  treat  it  as  an  advance  to 
be  repaid  before  profits.  Another  theory  is  that  the  contribution 
is  a  loan  by  the  partner  to  his  firm,  and  is  charged  as  a  debt  to 
be  repaid  before  any  diviBJon  of  firm  assets  can  he  made.  (Whit- 
comb  T.  Converse,  119  Mass.  88;  Taft  t.  Sdiwamb,  80  HI.  289; 
J.  Parsons  on  Port.,  Sec.  SI.) 
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ment,  and  the  like.  His  control  of  the  firm  property  is 
lawful,  and  the  only  remedy  for  its  misuse  is  in  equity. 
But  by  agreement  the  parties  may  limit  the  authority 
of  a  partner  over  firm  property.  The  amotmt  or  pro- 
portion which  eadi  partner  contributes  to  the  firm  capi- 
tal is  importairt,  as  it  is  repaid  before  profits  upon  ter- 
mination of  the  partnership,  and  may  be  the  basis  upon 
which  the  profits  and  losses  are  shared.* 

I^e  enhancement  in  value  of  a  contribution  during 
the  existence  of  the  partnership  enures  to  the  firm,  which 
is  alao  chargeable  with  any  depredation.  (Freling- 
hausen  t.  Ballantine,  88  N.  J.  Eq.  266.)  Under  the 
debt  theory  the  assets  are  distributed  on  account  of  and 
in  proportion  to  the  contributions,  and  each  partner 
nnist  make  up  a  loss  in  proportion  to  his  share  of  the 
profits.     (Moley  v.  Brine,  120  Mass.  824.) 

Sec  519.  REAL.  ESTATE  AS  FIRM  PROP- 
ERTY.— A  partnership  being  composed  of  several  per- 
sons cannot  hold  land  in  the  firm  name,  and  a  convey- 
ance to  the  firm  operates  to  vest  the  legal  title  in  Hit  in- 
dividital  partners  whose  names  are  in  the  firm  name. 
The  individual  partners  hold  the  title  as  tenants  in  com- 
mon, but  in  equity  the  land  is  treated  as  partnership 

•Ha«brouck  v.  Chads,  8  Bo8w.,  N.  Y.,  105 ;  Everly  v.  Dubai^ 
row,  8  Phila.,  R.  93.  "The  title  to  the  contribution,  though 
involved  in  the  use  by  the  firm,  is,  as  between  the  partners,  sep- 
arate estate.  Upon  this  theory  the  partners  share  the  capital 
stock  according  to  their  contributions  as  they  share  the  profits." 
(J.  Parsons,  Fart.,  Sec.  33;  Munro  v.  Whihnan,  8  Hun  65S.) 
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property  and  as  thou^  the  title  was  held  by  the  firm 
as  an  organization.* 

If  purchased  as  partnership  property  and  used  for 
that  purpose  it  will  be  considered  partnership  property, 
no  matter  how  it  is  held.  (Robinson  Bank  v.  Miller, 
153  111.  244,  s.  c  88  N.  E.  Rep.  1078;  Pa;;e  r.  Thomas. 
48  Ohio  St  88.)  But  the  fact  that  property  has  been 
purchased  with  firm  money  is  not  sufficient  or  conclu- 
sive of  the  intention  of  the  partners  to  make  real  estate 
thus  purchased  partnership  property.  The  intention  of 
the  partners  is  the  chief  criterion  in  determining  the 
question  of  partnership  property  in  realty,  and  is  to  be 
ascertained,  in  the  absence  of  an  express  intention,  from 
the  ownership  of  the  funds,  which  purdiase  the  land, 
the  use  to  which  it  is  put,  and  the  manner  in  which  it 
is  entered  on  the  firm  books.  (Lindsay  v.  Race,  108 
MidL  28,  1894.) 

Sec.  520.  SAME  SUBJECT— ITS  SALE  BY  A 
PARTNER. — As  a  general  rule  where  land  belongs 
to  the  firm  while  the  title  is  in  one  or  more  of  the  part- 
ners, a  purdiaser  frnn  tiie  partners  without  notice  of 
the  partnerrfiip  rights  acquires  a  good  title.  (Erwins 
App.aWr.  (Pa.)  585;  Page  v.  Thomas,  48  O.  St.  88). 
And  if  a  partner  has  authority  to  act  for  the  firm  his 
sale  of  the  real  estate  will  bind  the  firm.  (Rovelsky  v. 
Brown,  92  Ala.  522.)     Tiie  firm  real  estate  in  tiie  name 

•Winter  v.  Stock,  «9  Cal.  407 ;  Menage  v.  Burke,  43  Minn. 
SIS;  Mecbem,  Part.  geta.-84,  104:  Riddle  v.  WhitehiH,  186 
U.  S.  681. 
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of  a  deceased  partner  goes  to  the  heir  in  trust  for  the 
settlement  of  the  partnership  debts.  (Martin  v.  Mor- 
ris, 62  Wis.  418.)  And  equity  will  compd  the  convey- 
ance of  the  legal  title  to  the  surviving  partner  for  the 
settlonent  of  the  firm  business.  (Buckley  v.  Buckl^, 
11  Barb.  48.) 

Sec  521.  SAME  SUBJECT— WHEN  CON- 
SIDERED  PERSONALTY.— The  general  rule  in 
the  United  States  is  that  where  real  estate  forms  any 
part  of  the  partnership  property  it  is  to  be  treated  as 
such,  though  the  firm  consider  it  as  personalty.  But  in 
equity  it  will  be  treated  as  personal  property  to  meet  the 
debts  of  the  partnership  and  wind  up  the  business,  and 
after  that  as  really.* 

Sec.  522.  TITLE  TO  FIRM  PROPERTY 
GENERALLY. — The  partners  are  co-owners  of  the 
firm  property,  and  co-proprietors.  And  this  joint  own- 
ership and  joint  control  limits  to  some  extent  the  indi- 
vidual rights  of  tiie  partners.  It  is  said  that  the  pre- 
rogatives of  the  several  owners  interlock,  and  each  part- 
ner obtains  a  qualified  dominion  over  the  purparts  of  the 
otbers-t  Hence  a  partner  has  no  particular  interest  in 
any  specific  chattel  or  property  belonging  or  contributed 
to  the  firm,  his  only  interest  is  in  a  proper  portion  of  the 


*Woodward-Holtne8  Co.  v.  Nudd,  68  Minn.  2S6;  RoveUky  v. 
Brown,  98  Ala.  6««;  Paige  v.  Paige,  71  la.  318;  Fairchild  t. 
Fairchild,  64  N.  Y.  471.  In  England  the  rule  i§  otherwise  and 
realty  belonging  to  the  partoerBhip  is  given  the  character  of 
personalty. 

fj.  Parsons,  Part.,  Sec.  97. 
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surplus  after  the  affairs  of  the  firm  have  been  settled. 
The  partners  by  contributing  create  the  firm  estate, 
each  losing  a  part  of  his  exclusive  dominion  over  his 
contribution  and  bis  co-partners  ao]uiring  in  it  new 
rights  of  ownership,  and  becoming  co-proprietors  over 
tile  integral  stock.* 

As  «  result  of  the  partnership  estate  being  recognized 
as  a  modified  form  of  joint  tenancy  it  is  held:  1.  If  a 
separate  execution  issues  it  covers  only  the  debtor's  in- 
terest in  the  firm.  And  there  must  be  an  accounting  to 
determine  his  interest.  (Staats  t.  Britton,  78  N.  Y. 
264;  Gerard  v.  Bates,  124  111.  250.) 

2.  Upon  the  dea^  of  a  partner,  the  surviving  part- 
ner alone  can  wind  up  the  business,  and  the  personal 
representative's  ri^^  are  simply  to  compel  him  to  do 
so.     (Jaojuin  v.  Buisson,  11  How.  Fr.  885.) 

8.    If  a  partner  sell  his  interest  to  his  co-partner,  ao* 

*"J<Hnt  tenancy  represents  the  transition  from  the  family  or 
tribal  title  of  primitiTe  law  to  the  int^vidual  title  of  modem 
times.  The  Partnership  title  is  an  adaptation  of  joint  tenancy 
to  commercial  purposes,  abridging  some  of  its  incidents  and  en- 
larging others.  The  rights  of  creditors  depend  upon  the  joint 
estate  of  the  partners.  *  The  partner  becoming  a  debtor  as 
well  as  an  individual  aa  a  partner.  *  *  *  Partnership  is 
a  status.  *  By  status  is  meant  in  general  the  sum  of  the 
rights  and  duties  of  an  individual  in  a  given  political  and  sodlal 
relation.  *  *  Portner^p  being  a  status  based  upon  firm 
estate,  does  not  derive  all  of  its  distinguishing  features  from  the 
contract  of  the  parties.  If  there  is  no  lirm  property  the  joint 
creditors  share  the  partner's  separate  estate  with  his  separate 
creditors."    (J.  Parsons,  Part,  Sees.  98-lOS.) 
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counts  standing  against  him  on  the  books  are  extin- 
guished, as  they  are  not  debts  but  items  of  the  general 
account  The  partner  camiot  aasign,  sell  or  mortgage 
any  porticHi  of  the  firm  property  as  bis  own  share,  but 
may  transfer  his  interest  in  the  whole  business^  and  sudi 
sale  works  a  dissolution  of  tiie  partner^p,  and  upon 
settling  the  business  the  interest  of  the  assignee  is  de- 
termined. (Collins'  App.,  107  Pa.  St.  590.)  By  stat- 
ute or  agreemoit  the  sale  of  shares  in  mining  partner- 
^ps  and  joint  stock  companies  does  not  work  a  dis- 
solution.* 

4.  In  the  absence  of  agreement  the  profits  are  di- 
vided equally,  no  matter  how  the  property  was  contrib- 
uted. Losses  are  to  be  borne  in  the  same  proportion. 
(Rouch  V.  Perry,  16  HI.  87;  Farr  v.  Johnson,  25  111. 
522;  Lindley  on  Part  (Ewell's  Am.  Ed.)  849.)  But 
tiiis  rule  does  not  apply  to  the  division  of  the  capital, 
which  as  we  have  seen  (Sec.  518*)  is  treated  as  a  debt 
to  be  repaid  before  dividends. 

Sec.  528.  SAME  SUBJECT— PARTNER'S 
EXEMPTION.— As  a  general  rule  the  members  of  a 
firm  are  not  entitled  to  statutory  exemptions  out  of  their 

*The  uaignee  or  mortgsgee  of  the  interest  of  a  partner  takes 
subject  to  all  debts  and  liabilities,  for  he  can  acquire  no  greater 
interect  than  his  assignor  or  mortgagor  had.  Nor  can  a  partner 
give  to  his  in«£vidual  creditor  a  specific  lien  upon  the  partnei> 
sh'p  property,  or  any  part  of  iL  If  the  title  of  the  firm  in  any 
piece  of  firm  property  is  conveyed  as  a  partnership  act,  it  will 
supersede  anything  that  an  individual  partner  may  have  at-  . 
tempted  to  iritb  it. 
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share  of  firm  property,  aa  an  exemption  is  an  individual 
and  not  a  firm  priTilege.t 

Sec  S24.  THE  FIRM  NAME  AS  PROPER- 
TY.— The  firm  name  is  used  for  two  purposes,  for  con- 
venience and  for  identification.  When  used  it  repre- 
sents Ihe  firm  just  as  if  each  individual  name  was  used, 
and  parol  evidence  may  be  used  to  show  who  are  mem- 
bers. The  name  may,  in  the  absence  of  restrictive  stat- 
utes, be  anything  the  members  think  proper,  and  may 
be  changed  at  pleasure  without  any  effect  whatever 
upon  the  organization,  as  it  is  a  mere  matter  of  identifi- 
cation. (Bank  v.  Monteath,  1  Benio,  402;  Barcroft  v. 
'Haworth,  29  la.  462.)  A  firm  name  becomes  of  value 
as  property  through  Its  ccmnection  with  a  firm  as  a 
meaos  of  identification.  And  its  use  will  be  protected 
to  the  firm,  unless  it  is  the  name  of  an  individual  or  in- 
dividuals who  desire  to  use  the  name  in  their  business 
and  without  design  to  deceive  the  public  as  to  their 
identity.  (Williams  v.  Ferrand,  88  Midi.  478;  Bin- 
inger  v.  Clark,  60  Barb.  118.)  Upon  dissoluticoi  of 
the  firm  the  retirmg  partner  may  agree  to  the  continua- 
tion of  the  firm  name  by  the  other  partner,  and  limit  his 
own  ligfat  to  go  in  business  m  his  own  name.  (Frazer 
T.  Frazer  Lubricator  Co.,  121  111.  147.)     Where  the 

f  Gaylord  v.  Imhoff,  S6  O.  St  817.  And  a  homestead  erected 
on  firm  I&nd  is  not  exempt  from  execution.  (Trowbridge  v.  Crosfl, 
117  HI.  109.)  But  in  some  Statea  the  statutes  or  constitution 
provide  for  an  exemption  of  a  homestead  out  of  partnership 
property.  (Harris  y.  Vischer,  57  Ga.  2S9;  Sldnner  t.  Shannon, 
MBiidi.  86.) 
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firm  name  is  a  fictitious  one,  that  is,  does  not  contain  the 
name  of  the  individual  partners,  either  partner,  in  the 
absence  of  agreement,  may  ccmtinue  to  use  it  after  dis- 
solution, but  if  the  firm  name  contains  the  names  of  the 
partners  it  cannot  be  used  after  dissolution  so  as  to  de- 
ceive the  public  as  to  the  change  in  the  firm.  (Hol- 
brook  r.  Nesbitt,  16S  Mass.  120;  Hookham  r.  Pottage. 
L.  R.  8  Ch.  App.  91.)  And  the  name  if  of  value  may 
be  treated  as  an  asset,  and  disposed  of  as  such.  (Femi 
V.  Bolles.  7  Abb.  Pr.  {N.  Y.)  421.) 

See.  626.  THE  GOOD-WILL  OF  THE  FIKM 
AS  PROPERTY.— By  the  good-will  is  here  meant 
the  favor  and  patronage  which  the  firm  has  won  by  fair 
dealing  from  the  public,  and  the  probability  that  it  will 
continue.  (Cruttrell  v.  Lye,  17  es.  885.)  This  good- 
will, like  the  firm  name,  has  a  value  that  entitles  it  to  be 
classified  as  firm  property.  As  a  rule  it  belongs  to  the 
business  and  not  to  the  place,  except  in  the  case  of  ho- 
tels, theaters  and  the  like.  (Booth  v.  Jarrett,  52  'B.ow. 
Pr.  169;  Chittenden  v.  Witbeck,  50  Mich.  401.)  It 
does  not  pass  with  a  sale  of  the  stock,  but  does  pass 
with  a  sale  of  the  business.  (Hoxie  v.  Chaney,  148 
Mass.  492.)  Upon  dissolution  it  becomes  an  asset  of 
the  firm,  to  be  accoimted  for  as  other  property.  ( Shep- 
pard  V.  Boggs,  9  Nebr.  267;  Rammelsberg  v.  Mitdiell, 
29  O.  St.  22.) 

Sec.  526.  IMPLIED  POWERS  OF  PART- 
NERS.— As  between  themselves  parties  beccMning  part-* 
ners  may  limit  by  agreement  the  powers  to  be  exercised 
by  individual  partners,  but  in  the  absence  of  such  agree- 
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ment,  or  in  dealing  with  third  persons  who  have  no  no- 
tice of  the  limitatioDs  imposed  by  agreement,  each  part- 
ner faiq)liedly  possesses  certain  usual  and  ordinary  pow- 
ers in  dealing  with  ihe  firm  business  and  property. 

Thus,  every  partner  is  un^edly  the  general  agent  of 
the  firm  and  transacts  the  business  of  the  firm  in  the 
usual  and  ordinary  way.  But  as  agent  for  the  firm  he 
must  bind  aU  or  none  but  himself.  He  is  not  the  agent 
of  an  individual  but  of  an  entity.  The  authority  of  a 
partner  to  bind  the  firm  in  dealing  with  third  persons, 
is  derived  in  two  ways: 

1.  It  may  be  a  real  authority  derived  from  the  arti- 
cles of  corpartnership,  or  from  the  nature  of  the  busi- 
ness in  the  absence  of  articles. 

2.  It  may  be  the  apparent  authority  derived  frcnn 
the  nature  of  Qie  business,  thou^  actually  restricted  by 
the  partnership  articles. 

Sec  527.  SAME  SUBJECT— EXTENT  OF 
POWERS.— The  implied  authority  of  a  partner  ex- 
tends to  all  acts  within  the  usual  and  ordinary  scope  oS 
the  business  of  the  firm.  The  scope  of  the  business  in- 
cludes whatever  is  necessary  for  its  successful  conduct^ 
considering  its  nature  uid  usage,  but  subject  to  enlarge- 
ment or  restriction  throu^  the  known  habits  or  conduct 
of  the  particular  firm.*    Eadi  occupation  has  certain 

'"One  partner  has  no  implied  power  to  bind  the  firm  in  any 
matter  oatside  of  the  scope  of  the  businesa  as  ortemibl;  carried 
on.  Tbns,  H  is  not  within  the  scope  of  the  business  of  a  firm  of 
lumber  manufacturers  to  subscribe  for  stock  in  a  phuikroad  com- 
pany ;  nor  of  a  firm  of  millers,  or  planters  and  fanners,  to  carry 
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cfaaracteristica  detenmning,  in  the  absence  of  notice, 
whaX  powers  a  partner  may  be  assumed  to  possess.  The 
articles  seldom  define  a  partner's  power,  and  if  they  did 
they  are  seldom  seen,  so  a  party  must  judge  from  ap- 
pearances. (Livingstone  t.  Roosevelt,  4  Johns.  251.) 
A  partner  cannot  bind  his  co-partners  beyond  the  scope 
of  the  mutual  adventure.  If  the  partnership  is  appar- 
ently one  of  limited  powers  as  a  non-trading  partner- 
ship or  a  professional  one,  third  persons  are  bound  to 
take  notice  of  this  fact  in  dealing  with  a  partner.  (Bax- 
ter T.  Rollins,  00  la.  217;  I«e  v.  Natl.  Bank,  45  Kan. 
8.) 

In  determining  what  is  within  the  scope  of  a  firm 
business,  the  usage  of  oUiers  engaged  in  a  similar  busi- 
ness is  to  be  considered;  so  the  habits  of  the  particular 
firm,  and  the  acts,  declarations,  and  general  course  of 
business  bear  directly  upon  the  question  of  its  nature 
and  extent  The  question  of  what  is  within  the  scope 
of  the  firm  business  is  usually  a  question  of  fact  to  be 
determined  from  the  circumstances,  but  a  given  act  may, 
as  a  matter  of  law,  be  decided  to  be  without  the  scope.* 

Sec.  528.  SAME  SUBJECT— INSTANCES.— 
The  acts,  admissions  and  declarations  of  a  partner  dur- 

on  a  grocery  store ;  nor  of  an  iron  furnace  partnership  to  buy  a 
distillery ;  nor  of  a  printing  firm  to  undertake  to  sell  pianos ;  nor 
of  a  trading  partnership  to  collect  accounts  for  others,  to  buy 
land  for  speculation.  (Mechem  on  Part.,  Sec.  165;  Barnard  t. 
FUnkroad  Co.,  6  Mich,  m ;  Boardtnan  v.  Adams,  6  la.  224. 

•Loudon  Savings  Society  v.  Sav.  Bank,  36  Pa.  St.  498; 
Banner  Tobacco  Co.  v.  Jenison,  48  Midi.  469. 
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big  the  existence  of  a  partnership,  and  while  he  is  en- 
gaj;ed  in  business  witiiin  the  scope  of  the  partnership) 
is  evidence  against  the  finn,  but  not  to  prove  the  ex- 
istence of  the  partnership  itself,  or  to  deprive  other  part- 
ners of  their  interests  in  the  firm  proper^.  (Natl. 
Bank  T.  Conway,  67  Wis.  210;  Williams  v.  Lewis,  115 
Ind.  45.) 

Eadi  partner  has  implied  authority  to  employ  the 
necessary  servants  and  agents  to  transact  the  firm  busi- 
ness. And  when  the  partnership  is  appointed  the  agent 
of  a  person,  the  act  of  a  single  partner  in  the  due  execu- 
tion of  the  agency  binds  the  firm;  the  rule  that  an  agent 
camaot  delegate  his  authority  does  not  apply  to  a  part- 
nership, as  the  partners  are  both  agents  and  principals  in 
transacting  firm  business.  (Frost  v.  Er^th  Cattle  Co., 
81  Tex.  605;  Deakm  v.  Underwood,  87  Minn.  101.) 

A  partner  has  no  implied  authority  to  bind  the  firm 
by  a  submisaon  to  arbitration.  (Gay  v.  Waltman,  89 
Fa.  St  458.)  Nor  to  make  a  general  assignment  for 
creditors.  (Loeb  v.  Fierpont,  58  la.  469;  Hill  t.  Post- 
ley,  90  Va.  20C.)  And  a  partner's  confession  of  judg- 
ment will  not  bind  his  co-partners.  (J.  Farsons  Fart, 
Sec.  122.) 

Eadi  partner  in  a  trading  firm  has  authority  to  sign 
the  name  of  the  firm  to  negotiable  paper.  In  signing 
negotiable  paper  the  partner  represents  the  firm  and 
not  the  individuals,  and  binds  them  as  members  of  the 
firm  and  not  otherwise.*     So,  in  a  trading  firm  the  part- 

*A  partner  may  make,  draw,  accept  or  endetBe  commerda] 
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ners  have  each  implied  power  to  borrow  on  the  credit  of 
the  firm  for  the  firm,  and  issue  firm  notes,  but  in  a  non- 
trading  firm  they  do  not  have  this  authority.  (Walsh 
V.  Lennon,  98  111.  27;  Levi  v.  Latham,  15  Neb.  509.) 
And  partners  have  authority  to  compromise  a  debt  of 
the  firm,  release  a  claim  to  the  firm,  and  to  pay  firm 
debts.  But  a  release  of  a  claim  without  consideration 
by  a  partner  is  void.  (Beatson  v.  Harris,  60  N.  H. 
88.)  • 

A  partner  has  implied  power  to  sell  any  specific  part 
of  the  partnership  property  which  is  held  for  Oie  pur- 
pose of  sale,  and  this  extoids  to  choses  in  action,  and  he 
may  warrant  the  title  and  quality.  (Ellis  v.  Allen,  80 
Ala.  515.)  So  he  may  buy  goods  intended  for  sale  or 
use  within  the  soope  of  the  firm  business.  (StiUman  v. 
Harvey,  47  Conn.  27;  Johnston  v.  Trask,  116  N.  T. 
186.)  As  a  general  rule  the  partner  has  no  implied 
power  to  <bind  the  firm  by  an  instrument  under  seal,  his 

paper  for  his  firm,  and  his  individual  name  accepting  firm  paper 
binds  the  firm.  Tolman  v.  Hanrahan,  ii  Wis.  13S;  Blodgett  v. 
Weed,  119  Mass.  816;  McKee  v.  Hanulton,  ?S  O.  St.  7.  But 
a  partner  cannot  make  accommodation  paper  in  the  firm  name, 
either  for  his  own  use  or  the  use  of  a  third  person,  and  any  one 
taking  such  paper  with  knowledge  of  its  character  could  not 
recover.     Newman  v.  Richardson,  9  Fed.  Rep.  865. 

*The  limit  of  the  partner's  authorit;  to  borrow  is  fixed  by  the 
amount  which  is  usual  in  the  class  of  business  in  which  his  firm 
is  engaged.  His  mortgage  of  property  for  firm  deW  is  valid. 
But  the  guarantee  of  the  debt  of  a  third  person  by  a  partner, 
unless  an  incident  to  firm  business,  binds  the  individual  and  not 
the  firm.  (Sutton  v.  Irwin,  1*  Sergt.  &  R.  IS  Pa.)  See  Par- 
aoiu,  J.,  Part.,  Ch.  8. 
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power  being  limited  to  simple  contracts.  A  partnership 
has  no  seal,  while  a  corporation  has.  But  the  firm  may 
ratify  such  unauthorized  act  of  a  partner  or  give  him 
special  authority.  (Russell  r.  Annable,  109  Mass.  72.) 
And  if  the  partner  has  autiiority  to  do  an  act  the  seal 
may  be  treated  as  surplusage.  (Edwards  v.  Dillon,  147 
111.  14;  J.  Parsons  Part.,  Sees.  117-118.) 

A  partner  may  sue  and  defend  suits  in  the  firm  name, 
but  must  indemnify  the  other  partners  if  he  acts  with- 
out their  consent.  He  may  employ  counsel  and  enter 
the  appearance  of  the  firm.  For  damages  accruing  for 
illegal  suits  brought  by  a  partner  the  firm  is  ordinarily 
liaible.  (Mechem  on  Fart.,  See.  187;  Harvey  v.  Adams, 
82  Midi.  472.)  A  partner  sued  for  a  firm  debt  may 
offset  a  firm  claim  without  his  partner's  permission.  (J. 
Parsons.  Part,  Sec  128.) 

Sec  529.  POWERS  OF  A  MAJORITY.— In 
managing  the  intern^  affairs  of  a  partnership  and  con- 
ducting its  business,  a  majority  of  the  partners  have  the 
rig^t  to  control  as  against  a  minority.  But  the  powers 
of  a  majority  do  not  extend  to  authorize  them  to  take 
up  a  new  kind  of  a  business,  or  change  the  nature  of  the 
business.  (Abbott  v.  Johnson,  82  N.  H.  9;  Clarke  v. 
R.  Co.,  186  Pa.  St.  408.) 

Sec  580.  RIGHTS  AND  DUTIES  OF  PART- 
NERS.— As  between  themselves  the  partners  are  obli- 
gated from  the  confidential  nature  of  their  relation  to 
observe  and  exercise  a  high  degree  of  good  faith.  Hence 
a  partner  can  never  lawfully  prefer  his  own  interest  to 
tiiat  of  the  firm.    He  cannot  directly  or  indirectly  buy 
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from  or  sell  to  the  finn  on  his  own  account  without  the 
knowledge  and  consent  of  the  other  partners.  Xor  can 
he  bind  the  firm  by  a  secret  agreement  prejudicial  to  his 
co-partners  made  with  another  firm  in  which  he  has  an 
interest;  neither  is  it  proper  for  him  to  keep  the  benefits 
of  a  firm  bargain  for  himself,  and  all  sudi  benefits  se- 
cured by  him  throu^  secret  stipulations  must  be  shared 
with  the  firm-t 

In  the  absence  of  agreement  a  partner  cannot  give 
his  time  and  attention  to  canying  on  another  business 
or  firm  to  the  prejudice  of  his  co-partners.  And  if  he 
secretly  carries  on  the  same  kind  of  business  in  competi- 
tion with  tiie  firm  he  may  be  compelled  to  account  for 
the  profits,  but  not  if  tiie  business  is  a  different  and  non- 
competing  one.*  The  partners  must  observe  the  stipu- 
lated agreements,  and  for  a  breadi  of  these  conditions 
answer  to  the  other  partners-t  The  partners  are  held 
to  exercise  care  and  skill  in  the  conduct  of  the  business, 
to  keep  accounts  of  Uie  transactions  of  firm  business  and 
have  them  accessible  to  the  other  partners,  and  to  coun- 

JNewcIl  V.  Cochran,  41  Minn.  874;  Caldwell  v.  Davis,  10 
Colo.  481.  Taking  a.  renewal  of  an  existing  lease  in  individual 
name  inures  to  the  benefit  of  the  firm.  (Mitchell  t.  Reed,  61 
N.  Y.  li!8).  Buying  a  claim  against  the  partnership  at  a  di»- 
count  b;  a  partner  accrues  to  firm.  (Easton  v.  StrotherB,  67  la. 
506;  Mechem  on  Fart.,  Sec.  112n.) 

•Goldsmith  v.  Eichold,  94  Ala.  116 ;  Latta  v.  KiBioum.  160 
U.  S.  624;  Metcalfe  v.  Bradshaw.  146  HI.  124. 

tMarsh's  Appeal,  69  Pa.  St.  SO;  Mniphy  v.  Crafts,  18  La. 
Ann.  019. 
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sd  and  advise  with  each  other  in  regard  to  imx>ortant 
partnership  affairs.! 

It  is  the  right  of  eadi  partner  to  share  in  the  manage- 
ment of  the  business,  unless  by  agreonent  one  or  more 
hare  been  given  its  management.  The  books  and  ac- 
counts  of  the  firm  are  to  be  accessible  to  the  partners 
alike.  If  there  is  a  managing  partner  he  is  bound  to 
conduct  the  business  with  the  greatest  good  faith  toward 
the  other  partiiers.  (Brooks  t.  Martin,  2  Widt.  70.) 
The  partners  are  not  entitled  to  compensation  for  serv- 
ices rendered  the  firm,  other  than  their  share  of  the  prof- 
its, unless  an  agreement  to  that  effect  is  expressly  or 
impliedly  agreed  to  between  the  partners.  (Hannaman 
V,  Karrick,  9  Utah  286;  Emerson  v.  Durand,  64  Wis. 
111.) 

Each  pi^tner  has  the  right  to  have  the  firm  property 
applied  to  firm  debts;  this  is  because  the  obligations 
of  the  firm  are  entire  and  bind  each  partner,  to  their 
full  payment.  Hence  one  partner  cannot  apply  part- 
nership property  to  his  own  private  debts,  and,  though 
attempted,  it  will  not  give  third  persons  a  good  title. 
But  he  may  do  so  as  between  the  partners  if  the  other 
partners  expressly  assent  to  it,  or  subsequently  ratify 
his  acts.  {Davies  v.  Atkinson,  124  111.  474.)  Cred- 
itors of  tiie  firm  have  indirectly  a  prior  right  to  have  the 
partnership  property  applied  to  the  payment  of  their 
claims  on  the  dissolution  of  the  firm.    And  this  is  said 

tYetzer  t.  Applegate,  8S  la.  726 ;  Hall  t.  Clagett,  48  Md. 
Jt!t8;  Vorks  t.  Tozer,  69  Minn.  78. 
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to  be  based  upon  the  presumption  that  such  is  tiie  wish 
of  each  partner,  and  not  because  the  creditors  have  a 
Hen  upon,  or  an  absolute  right  to,  priority  of  payment 
out  of  partnership  property.  (Mechem  on  Part.,  Sec. 
124.)  The  firm  debts  and  obligations  axe  joint  debtS) 
and  if  paid  by  one  partner  he  may  require  the  other 
partners  to  contribute  and  thus  indemnify  him.  (Lyons 
T.  Murray,  95  Mo.  28;  Wheeler  v.  Arnold,  80  Mich. 
S04.)  But  if  the  partnership  is  an  illegal  one,  a  part- 
ner cannot  enforce  contribution.  (Smith  t.  Ayrault, 
71  Mich.  724.) 

Sec.  581.  LIABILITY  OF  PARTNERS  ON 
FIRM  CONTRACTS.— Partnership  contracts  at  law, 
as  distinguished  from  equity,  are  considered  joint,  and 
are  neither  several,  nor  joint  and  severaLJ  That  is, 
the  obligation  arising  from  firm  contracts  affects  the 
partners  jointly  and  makes  their  liability  joint.  Hence 
in  suits  against  a  firm  all  the  partners  should  be  joined 
unless  out  of  the  jurisdiction  or  bankrupt.*  And  a 
judgment  against  one  partner  on  a  firm  obligation  re- 
leases the  other  partners,  as  it  merges  the  joint  liability 
in  the  judgment.!     So  a  compromise  by  a  partner  with 

IMechem  on  Part.,  Sec.  209:  '*It  is  sometimes  said  that, 
while  partnership  contracts  are  joint  at  law,  they  are  joint  and 
several  in  equity ;  but  this  seems  to  be  true  as  respects  the  rem- 
edy only."     (Idem.) 

•Smith  T.  McDonald,  1  South  108 ;  J.  Parsons,  Part.,  Sec. 
76.  A  nominal  partner  may  or  may  not  be  necessary  to  the 
suit.    (Idem.) 

t"A  judgment  against  one,  upon  a  joint  contract  of  several 
persons,  bars  an  action  against  the  others,  though  the  lattez 
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a  firm  creditor  would  release  the  firm.  But  the  stat- 
utes may  diange  the  joint  action  Into  one  both  joint 
and  several,  prevent  the  merging  of  the  entire  cHaim  in 
a  judgment  against  one  or  more,  and  make  a  composi- 
tion with  one  partner  affect  him  only,  and  not  discharge 
the  restt 

Sec.  582.  SAME  SUBJECT— EXTENT  OF 
LIABILITY. — ^Apparently  opposed  to  the  principle 
of  tiie  common  law  that  partnership  obligations  are 
joint  is  the  further  principle  that  each  partner  is  respon- 

were  dornnnt  partners  of  the  defendant  in  the  original  action 
and  the  fact  was  unknown  to  the  plaintiff  when  that  action  was 
commenced.  When  the  contract  is  joint,  and  not  joint  and  ser- 
cral,  the  entire  cause  of  action  ia  merged  in  the  judgment.  Tie 
joint  liabilit;  of  the  parties  not  sued  with  those  against  whom 
the  judgment  is  recovered  being  extinguished,  their  entire  lia- 
iHlity  is  gone.  They  cannot  be  sued  separately,  for  they  have 
incurred  no  several  obligation ;  they  cannot  be  sued  jointly  with 
the  others,  because  judgment  has  been  already  recovered  against 
the  latter,  who  would  otherwise  be  subjected  to  two  suits  for  the 
same  cause."  (Field,  J.,  in  Mason  v.  £Idred,  6  WalL  S31; 
Curry  v.  White,  51  Cat  186.) 

(The  legislatures  have  intervened  and  modified  the  rule  as  to 
joint  actions  against  partnerships.  And  the  Codes  tend  to  make 
the  joint  action  both  joint  and  several.  J.  Parsons,  in  his  work 
on  Partnerships,  objects  to  the  joint  action,  and  urges  that  the 
jointness  of  the  contract  is  nothing  but  a  form,  and  states  that 
the  real  substantial  contracts  are  the  individual  contracts  of  the 
partaiers,  which  in  the  aggregate  constitute  the  firm  contract. 
(Sees.  81-96.  Parsons,  Part)  See  Rev.  Stat  Ohio.,  Sees. 
S16S-6;  Stat  of  Mich.,  Sec  7TS0.  For  effect  of  Pennsylvania 
statute  see  J.  Panons,  Part,  Sec  88.  Sbeeby  v.  Mandeville,  6 
Craadi  M». 
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sible  in  solido  for  all  the  debts  of  the  finn.  The  action 
to  establish  the  liability  is  joint,  as  ctmunon  law  proeeaa 
was  not  remodeled  to  conform  to  finn  transactioDS,  but 
the  liability  itself  is  several*  Hence  each  partner  in  a 
general  partnership  is  personally  and  individually  lia- 
ble for  the  entire  firm  debt,  however  arising.  And  this 
is  so  whether  the  other  partners  are  able  to  contribute 
or  not,  and  without  regard  to  the  proportion  of  interest 
the  partners  may  have  in  the  firm.t 

The  partner  represents  his  co-partners  and  a  judg>- 
ment  against  him  for  a  firm  obligation  entitles  the  cred- 
itors to  seize  and  sell  tiie  firm  property.  (J.  Pars., 
Part.,  Sec.  95.)  And  a  judgment  against  the  firm  may 
be  satisfied  out  of  one  or  more  of  the  partners'  indi- 
vidual property,  without  regard  to  the  firm  property. 
But  this  rule  may  be  varied  by  statute.  And  a  part- 
ner who  has  thus  been  compelled  to  pay  a  firm  debt  may 
enforce  contribution  from  his  oo-partners.  (Mechem 
on  Part.,  Sees.  215-216.) 

Sec.  588.  LIABILITY  OF  PARTNERS  AND 
THE  FIRM  FOR  TORTS.— A  firm  becomes  liable 

•See  J.  Parsons,  Part.,  Sec.  80-95.  "The  creditor  t«8  put  to 
his  election  between  a  joint  and  Kveral  remedy,  bat  he  is,  on 
principle,  entitled  to  either  or  botb  for  the  satisfaction  of  his 
claim."    (Idem,  Sec.  91.) 

f  The  liability  involves  every  one  who  was,  at  the  time  of  the 
contract,  either  actually  or  nominally  a  partner  in  the  firm. 
Nominal  partners  are  liable  from  being  held  out  and  secret  or 
dormant  partners  are  liable  when  discovered.  (Mechem  on  Part, 
Sees.  193,  S14;  Farmers*  Ins.  Co.  v.  Malone,  46  Neb.  SOS; 
Sweet  V.  Wood,  18  R.  I.  886. 
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for  torts  or  wrongs  cominitted  by  individual  partners 
idiile  acting  witfaon  the  scope  of  the  business,  in  tiie  same 
maimer  as  a  master  is  bound  for  his  servant's  tort,  or  a 
principal  for  that  of  his  agent.  If  the  tort  is  not  com- 
mitted while  in  the  transaction  of  firm 'business,  or  within 
its  scope,  the  mere  fact  of  partnership  relation  will  not 
render  the  firm  liable.  The  firm  is  also  liable  for  all 
damages  resulting  from  negligent  acts  of  its  servants 
and  agents,  as  are  other  principals.  And  for  the  fraud 
or  misrepresoitation  of  a  partner  in  the  transaction  of 
firm  business  the  firm  is  liable.  But  for  tortious  or 
criminal  acts  of  a  partner  without  the  scope  of  the  busi- 
ness, and  not  ratified  or  authorized  by  the  firm,  and  for 
breadies  of  trust  in  regard  to  funds  whidi  have  been 
entrusted  to  the  pariner  as  an  individual  and  which 
have  not  come  into  the  possession  of  the  firm  in  the 
course  of  business,  the  firm  is  not  liable.* 

Sec  584.  SAME  SUBJECT— THE  LIABILI- 
TY JOINT  AND  SEVERAL.— In  cases  of  tort  or 
wrong-doing  by  a  partner  or  agents  of  the  firm  through 
whidi  the  firm  becomes  liable,  tiie  obligation  is  joint 
and  several  and  not  joint  as  in  the  case  of  contract. 
Hence  the  action  may  be  brought  against  one  or  more, 
or  against  all.    (Howe  v.  Shaw,  56  Me.  291.) 

*For  caaes  holding  the  firm  liable,  see:  Hesa  v.  Lowrey,  12S 
Ind.  S26;  Halej  t.  Csae,  142  Masg.  S16;  Strang  v.  Bredner, 
114  U.  S.  655;  Stanhope  t.  Swafford,  80  la.  45.  When  not 
liable  for  partners  personal  acta,  not  within  scope  of  business, 
see:  Rosekrans  t.  Barker,  115,  111,  381;  Todd  v.  Ja<^8on,  75 
Ind.  nti  EngUr  v.  Offut,  70  Md.  78. 
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Sec.  585.  ACTIONS  BY  AND  AGAINST  THE 
FIRM. — ^A  partaership  may  be  ceJled  by  a  coUective 
name  for  convenience,  but  it  is  not  recognized  in  law 
as  a  person*  and  cannot  sue  or  be  sued  in  the  firm  name 
unless  the  State  statutes  authorize  sudi  suits.*  Hence 
tUl  the  actual  and  ostensible  partners  should  join  in  the 
action  upon  a  firm  daim,  unless  it  results  from  a  con- 
tract under  seal  made  in  the  name  of  one  partner,  vfhea 
it  should  be  brought  in  the  name  of  such  partner.t 
The  individual  names  of  all  the  partners  ^ould  be 
stated  as  plaintiffs,  whether  the  action  is  upon  a  con- 
tract claim  or  arises  from  a  tort  against  the  firm.} 

In  actions  against  the  firm  arising  from  contract,  all 
the  partners,  actual  uid  ostensible,  should  be  joined 
as  defendants.  This  is  because  the  liability  is  said  to  be 
joint  and  not  several.  But  statutes  in  many  States 
have  made  the  obligation  both  joint  and  several,  axid  in 
these  States  tiie  plaintiff  may  sue  any  or  all  of  the  part- 
ners. §    In  actions  against  the  firm  for  torts  committed 

*By  statute  in  many  states  partnerships  are  authorized  to  sue 
and  be  sued  in  the  firm  name  without  setting  forth  the  individual 
names  of  the  partueis.  Such  statutes  usually  require  firms  with 
fictitious  firm  names  to  register  the  names  of  the  partners  com- 
prising sudi  firm,  as  a  pre-requisite  to  bringing  suits  in  the  firm 
name.  See  Rer.  Stat.  Ohio,  Sees.  6011,  5042,  6499,  and  SlTO-1 
to  S170-7.    Parsons,  J.>  Part.,  Sec.  76. 

tMechem  on  Part.,  Sec.  2S4 ;  State  v.  Merritt,  70  Mo.  276. 

tSindelare  v.  Walker,  137  HL  43;  Bigelow  v.  Reynolds,  68 
Hich.  844. 

§In  Ala.,  Ai^.,  Colo.,  Ga.,  la.,  Kas.,  K;.,  Miss.,  Mo.,  Mont., 
N.  J.,  N.  M.,  N.  C,  and  Tenn.,  the  action  is  joint  and  serera]. 
(Mechem  on  Part.,  Sec.  228.) 
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by  its  servants  or  agents,  th«  liability  is  also  joint  and 
several,  and  suits  may  be  brought  against  all  or  any  of 
the  partners. 

Sec.  586.  ACTIONS  BETWEEN  PARTNERS. 
— A  partnership  is  made  up  of  individuals,  and  it  is  by 
and  against  these  individuals  that  suits  are  brou^t. 
Hence  if  a  partner  would  sue  his  firm,  or  a  firm  one  or 
more  of  its  partners,  the  di65culty  arises  that  tbe  same 
party  is  joined  as  both  plaintiff  and  defendant.  As  a 
result  of  these  difficulties  actions  at  law  by  a  partner 
against  the  firm,  or  by  the  firm  against  a  partner,  can- 
not be  maintained  before  dissolution,  and  such  claims 
must  be  adjudicated  in  a  court  of  equity.f 

Where  all  the  partnership  business  is  settled,  or  a 
special  partnership  involving  a  single  transaction  has 
been  formed,  or  the  accounts  are  easily  adjusted,  such 
siuts  at  law  may  be  brou^t.  (Clarke  v.  Mills,  86  Kan. 
803;  Wheeler  v.  Arnold,  80  Mich.  804.) 

The  rule  extends  to  prevent  one  partner  from  suing 
another  upon  matters  growing  out  of  partnership  trans- 

fProfeBSor  Mechera  states  the  reason  for  the  rule  to  be  "that 
it  19  ordinarilj  impossible  to  determine  whether  the  finn  is  reall; 
indebted  to  tite  plaintiff  partner  or  not  until  the  partnership 
accounts  are  settled  and  the  true  standing  of  the  parties  ascer- 
tained ;  and  the  process  and  remedies  afforded  bj  a  court  of  lav 
are  not  usually  adequate  or  appropriate  to  the  investigation  of 
claims  requiring  such  an  accounting."  Part.,  Sec.  ISl.  But 
if  the  parties  have  adjusted  their  accounts,  as  by  an  "account 
stated,"  the  objection  to  a  suit  at  law  is  removed  and  it  may  be 
maintained  for  the  balance  found  due.  (Idem.)  See  Reming- 
ton V.  Allen,  109  Mass.  47 ;  Pico  v.  Cuyas,  47  Cat  174. 
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actions,  unless  there  has  been  an  accounting  and  a  1m1- 
ance  found  in  his  favor.  But  upon  claims  connected 
with,  but  arising  from,  or  subsequent  to,  the  partnership. 
suits  may  be  maintained  between  the  partners,  as  for 
breach  of  agreement  to  form  partnership,  failure  to 
contribute  capital  as  agreed,  failure  to  indemnify,  or 
for  dissolving  the  partnership  contrary  to  agreement.* 

Partners  may  of  course  sue  each  other  in  regard  to 
matters  unconnected  with  the  firm  as  freely  as  other 
individuals. 

"In  the  absence  of  a  statute  authorizing  it,  one  firm 
cannot  maintain  an  action  at  law  against  another  firm 
if  there  are  partners  common  to  both  firms.  The  death 
of  the  common  partner  will  not  remove  the  impediment 
as  to  matters  arising  before  the  death,  nor  will  the  dis- 
solution of  the  firm.  The  nature  of  the  claim  is  im- 
material, if  it  is  an  obligation  in  favor  of  one  firm  and 
against  the  other  as  such.  The  forum  for  actions  in 
such  cases  is  the  court  of  equity,  "t 

Sec  587.  SAME  SUBJECT— IN  EQUITY.— 
"The  court  of  equity  is  the  chief  and  appropriate  tribun- 
al for  the  settlement  of  all  controversies  growing  out  of 
partnership  transactions  as  such.  Its  principal  ftmction 
is  in  winding  up  the  partnership  affairs  and  arriving  at 
the  respective  interests  therein  of  the  partners  and  cred- 

*Mech€in  on  Part.,  Sees.  184r-14>S,  and  cases  cited.  Hill  v. 
Palmer,  S6  Wis.  ISS;  Bagley  v.  Smith,  10  N.  V.  489;  Miller 
V.  Baile;,  19  Oreg.  589;  Cook  v.  Cann;,  96  Mich.  398. 

fMechem  on  Part.,  Sec.  147;  Hall  v.  Kimball,  77  HI.  161; 
Beacannon  v.  Liebe,  11  Oreg.  44S. 
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itors,  but  its  aid  may  often  be  sought  in  other  matters." 
(Mechem  on  Part.,  Sec.  148.) 

A  court  of  equity  will  in  proper  cases  specifically 
enforce  stipulations  between  the  partners,  but  will  sel- 
dom enforce  the  specific  performance  of  an  agreement 
to  form  a  partnership.  (Morris  t.  Peckham,  51  Conn. 
128;  Somerby  v.  Buntin,  118  Mass.  279.) 

£quity  courts  will  also  grant  injunctions  to  protect 
a  partner  against  injurious  acts  of  his  copartners,  either 
before  or  pending  or  after  dissolution  of  the  partner- 
ship.* And  upon  good  grounds  a  receiver  will  be  ap* 
pointed  to  wind  up  the  partnership  a£Fairs  upon  dissolut 
tion,  or  before  dissolution,  if  the  assets  are  being  dissi- 
pated. (Word  V.  Word,  90  Ala.  81;  Shannon  v. 
Wright,  60  Md.  520.) 

Equity  courts  also  allow  an  accounting  before  disso- 

*"BefoTe  dissolution,  snd  for  the  very  purpose  often  of  ob- 
viatiDg  the  necessity  for  a  dissolutioit,  injunctions  may  be 
granted  to  prevent  the  commission  by  the  partners  of  acts  in- 
consistent with  the  terms  of  their  agreement,  or  violating  the 
rights  of  their  copartners.  Thus,  one  partner  may  be  enjoined 
from  obstructing  or  impeding  the  business;  ezclucHng  another 
partner  from  his  rightful  ^lare  in  the  management;  interfering 
with  the  servants  of  the  firm;  removing  the  books  or  papers  of 
the  firm,  etc. 

^'Pending  an  application  for  a  dissolution  or  for  an  accomtt- 
ing,  injunction  may  be  issued  to  restrain  one  partner  from  in- 
terfering with  the  property,  creating  new  liabilities,  and  the  like. 

"After  dissolution,  one  partner  may  be  enjoined  from  wast- 
ing, injuring,  disposing  of  or  wrongfully  dealing  with  tiie  as- 
sets; from  holding  out  the  complainant  as  being  still  a  partner, 
etc"    (Mediem  on  Fart.,  §  168.) 
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lution  to  adjust  demands  and  claims  between  partners, 
in  a  few  cases:  As,  1.  Where  one  partner  has  withheld 
frtnn  his  copartners  the  profits  arising  from  some  secret 
transaction.  2.  Where  the  partiiership  is  for  a  term 
of  years,  and  one  partner  has  sou^t  to  exdude  or  expel 
his  co-partner  or  drive  him  to  a  dissolution.  8.  Where 
the  partnership  has  failed,  the  partners  are  numerous, 
and  a  limited  account  is  best  for  all.  4.  Where  the  part- 
nership articles  provide  for  accountings  at  stated  inter- 
vals. (Lindley  cm  Fart.  [Ewell's  ed.]  495;  Mediem 
on  Fart,  Sec.  158.) 
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FBINCIPLE8  BY  WHICH  THE  BUSINESS  IB  WOUKD  UP. 

Sec  588.  REASONS  FOR  DISSOLUTION.— 
Partnership  4)eing  founded  upon  an  agreement,  express 
or  implied,  between  the  parties*  it  follows  that  it  may  be 
dissolved  or  brought  to  an  end  in  the  same  way  that  it 
arose — by  the  act  of  the  parties.  But  being  also  a  rela- 
tion, if  not  a  status,  given  well-defined  powers  by  rules 
of  law,  it  may  also  be  determined  by  operation  of  law 
upon  the  happening  of  particular  events,  or  because  of 
dissensions  between  the  partners  incompatible  with  the 
relation. 

Sec.  589.  SAME  SUBJECT— DISSOLUTION 
BY  ACT  OF  THE  PARTIES.— On  assuming  the 
relation  the  partners  may  expressly  agree  that  it  shall 
continue  for  a  stated  time,  and  the  lapse  of  this  time 
works  a  dissolution,  unless  continued  by  a  new  dgree- 
ment.  And  where  a  definite  object  or  single  transac- 
tion is  the  purpose  of  the  partnership,  the  accomplish- 
ment of  this  object  works  a  dissolution.  (Bohrer  v. 
Drake,  88  Minn.  408.) 

So  by  mutual  consent  the  partners  may  terminate  the 
partnership,  or  by  refusing  to  go  on  with  fhe  business 
impliedly  terminate  it  by  consent.  Where  the  partner- 
ship is  one  for  the  existence  of  wbidi  no  definite  time 
166 
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is  fixed,  called  a  partnership  at  will,  it  may  be  tenni- 
nated  by  any  partner  whenever  he  desires.*  And  though 
the  partnership  is  to  exist  for  a  stated  period,  one  part- 
ner may  by  agreement  hare  the  right  to  dissolve  the 
partnership  on  notice,  or  on  the  happening  of  some 
specified  event  For  violation  of  an  agreement  to  ochi- 
tinue  in  a  partnership  for  a  stated  period,  the  partner 
is  liable  in  damages,  but  he  may  nevertheless  withdraw 
from  the  firm.t  A  sale  of  his  mterest  by  a  partner,  or 
a  sale  upon  execution,  works  a  dissolution.  (Blater  r. 
Sands,  29  Ean.  551.) 

Sec  540.  SAME  SUBJECT— DISSOLUTION 
BY  OPERATION  OP  LAW.— The  happening  of 
any  of  the  following  events  cause  a  dissolution  of  the 
partnerfdiip:  The  death  of  a  partner;  the  marriage  of  a 
feme  sole  partner  at  common  law;  the  bankruptcy  of  a 
purtner  or  his  assignment  for  benefit  of  creditors;  the 
insanity  or  lunacy  of  a  partner  or  his  being  put  under 
guardianship;  and  the  declaration  of  war  between  the 
countries  of  which  the  partners  are  citizens.  (J.  Par- 
sons, Part,  Sec.  178;  Mechou  on  Part,  Sees.  245-250.) 

Dissensions  arising  between  the  partners  of  so  seri- 
ous a  nature  as  to  render  the  putnership  imfn-acticable 
will  furnish  grotmd  for  a  dissolution  by  a  deraree  of  the 
equity  courts>t    Thus,  for  fraud  of  a  partner,  or  mts- 

•Blake  v.  Sweeting,  191  Dl.  67:  HoweU  t.  Harvey,  6  Aik. 
870;  Walker  y.  Whipple,  58  Midi.  476. 

tMechem  on  Part,  Sec.  239:  Skinner  t.  Dayton,  19  Johns. 
514.    But  see  Stoi?  on  Part,  Sec  275. 

{Oteri  V.  Scalzo,  145  U.  S.  578;  Rosmstein  v.  Burns,  41 


.yGcxiglc 


DISSOLUTION  OF  PARTNERSHIP.  167 

conduct  working  Irreparable  misduef,  the  court  will 
decree  a  dissolution.  Also  for  the  failure  or  impossi- 
bility of  successfully  conducting  the  business  a  disso- 
lution maj  be  decreed. 

Partners  may  agree  that  a  deatii  of  one  of  their  num- 
ber shall  not  terminate  the  partnership,  but  such  an 
agreement  will  not  be  implied.  The  real  firm  does  not 
surrire,  thou^  said  to,  as  the  agreement  merely  op- 
erates to  create  a  new  partnership.  The  executor  or 
administrator  of  the  deceased  partner  adds  a  new  mem- 
ber to  a  new  firm.    See  J.  Parsons,  Part.,  Sees.  71-75. 

Sec.  541.  NECESSITY  OF  NOTICE  OF  DIS- 
SOLUTION.—The  proper  method  of  exercising  the 
right  to  dissolve  a  partnership  by  the  act  of  one  or  all 
of  ihe  partaiers  is,  by  notice  to  that  effect,  to  the  other 
partners,  to  creditors  of  the  firm  and  to  third  persons. 
When  a  partnership  is  dissolved  by  operation  of  law,  as 
by  death  of  a  partner,  notice  is  unnecessary,  but  in  all 
other  cases,  including  dissolution  by  judicial  decree,  no- 
tice in  some  form  is  required. 

The  general  rule  is  that  actual  notice  of  dissolution 
must  be  given  to  former  creditors  of  the  firm,  and  notice 
by  publication  to  other  persons.  To  persons  who  have 
dealt  with  the  firm  a  notice  is  insufiident  whidi  has 

Fed.  Rep.  841 ;  Holladay  t.  Elliot,  8  Oreg.  84 ;  Groth  t.  Fay- 
ment,  79  Mich.  890.  Misconduct  of  a  partner  in  excluding 
another  partner  from  his  joint  control  of  the  business,  dishon- 
eaty,  lunacy,  abandonment  of  the  bunness  and  the  like  have  been 
held  good  causes  for  decreeing  a  dissoluticm.  (J.  Parsons,  Part., 
Sec  ITS.) 
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not  been  received,  but  to  strangers  notice  by  publica- 
tion is  sufficient  though  not  observed  by  them.*  The 
dissolution  arising  from  the  withdrawal  of  a  dormant 
partner  requires  no  notice  to  creditors  or  others,  as  they 
have  not  known  of  his  connection  with  the  firm  and 
have  not  looked  to  his  credit.  But  the  rule  is  otherwise 
if  the  dormant  partner  was  In  fact  known  to  persons 
as  a  partner .t 

The  question  when  the  partnership  is  dissolved  is  a 
question  of  fact.  If  it  is  a  partnersliip  at  will,  the  dis- 
solution dates  from  notice  to  the  copartners,  as  between 
the  parties,  but  does  not  release  the  partners  from  being 
bound  as  to  third  persons  or  creditors  until  notice  is 

*AustiD  V.  HoUaad,  69  N.  Y.  K71.  Holding  that  «  letter  or 
circular  to  a  former  creditor  of  the  firm  is  iosufficient  unless 
actual!;  received.  But  knowledge  of  the  dissolution  is  sufficient 
to  relieTe  the  partners  from  further  liability,  Jiowever,  acquired 
by  the  creditor.     (Mechem  on  Part.,  Sec.  262.) 

fElmira  Iron  Co.  v.  Harris,  184  N.  Y.  280;  Pitlun  v.  Benfer, 
60  Kan.  108;  Ueb  v.  Craddock,  87  Ky.  526. 

Notice  to  Strangers.  To  persons  who  have  never  heard  of 
a  partnership  until  its  dissolution  no  notice  at  all  is  necessar;, 
but  to  those  who  knew  of  its  existence,  but  have  not  dealt  with 
it,  some  notice  of  dissolution  is  necessary.  This  is  usually  given 
by  publication  of  notice  of  dissolution  in  a  newspaper  circu- 
lating where  the  partnerslup  business  has  been  conducted.  But 
this  published  notice  is  not  the  only  way  the  partners  may  sat- 
isfy the  requirement  of  notice.  Any  method  by  which  the  fact 
of  the  dissolution  is  made  apparent  and  notorious  to  the  general 
public  will  answer.  See  Lovejoy  t.  Spafford,  98  U.  S.  430; 
Cook  V.  Slate  Co.,  86  Ohio  St.  13B;  Central  Nat'l  Bk.  v.  fVye, 
148  Mass.  498. 
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givm  them.  (Morrill  v.  Bissell,  90  Mich.  409.)  If 
the  dissolution  is  by  decree,  it  dates  from  the  raidition 
of  the  decree. 

Sec.  542.  THE  EFFECT  OF  DISSOLUTION. 
— The  dissolution  per  se  puts  an  end  to  a  partner's 
authority  to  bind  his  copartners.  (Nidiols  t.  White,  85 
N.  Y.  431.)  He  cannot  create  new  obligations,  or  vary 
the  character,  form  or  obligation  of  tiiose  already  ex- 
isting.* The  dissolution  changes  the  authority  of  each 
partner,  and  limits  it  to  what  is  necessary  to  wind  up 
the  affairs  of  the  firm.  The  winding  up  may  involve 
collection,  payment  and  the  carrying  out  of  imfulfiUed 
or  continuing  obligations,  but  it  is  all  winding  up.  In 
the  absence  of  agreement  the  authority  of  each  partner 
continues  to  sell  the  property  of  the  firm  to  pay  debts 
in  winding  up,  and  where  the  firm  has  made  a  continu- 
ing obligation  or  contract  which  outlives  the  firm,  this 
must  be  carried  out  by  the  partners,  even  after  a  dis- 
solution. A  contract  with  a  firm  for  a  specific  time  will 
continue  after  dissolution  unless  the  contract  is  in  re- 
liance upon  a  particular  partner  whose  retirement  would 
defeat  the  object  of  the  contract,  br  the  dissolution  dis- 
ables the  firm  to  perform  the  agreement. 

The  partners  may  agree  that  one  of  their  numben 

*Mechem  on  Part.,  Sec.  272;  ClemeDt  t.  Clemtsit,  69  Wia. 
609;  White  v.  Tudor,  24  Tex.  6S9;  Humphries  v.  Chaatain,  6 
Ga.  166.  Holding  that  after  diBsoIution  a  partner  cannot  make, 
accept  or  indone  oommercial  paper,  create  a  new  or  rerive  an 
old  debt  against  the  firm,  bind  them  by  admissions,  or  renew  a 
claim  barred  by  statute  of  limitations. 
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shall  act  for  all  in  the  winding  up  of  the  firm  affairs, 
and  when  such  an  agreonent  is  made,  the  liquidating 
or  winding  up  partner  has  the  firm's  capacity  for  the 
purpose  of  settling  the  firm  business.  (J.  Parsons,  Part., 
Sec.  184.)  But  his  powers  are  limited  to  such  as  are 
necessary  to  wind  up  the  partnei^p  transactions.  (Hil- 
ton V.  Vanderbilt,  82  N.  Y.  591.) 

If  the  dissolution  has  been  caused  by  the  death  of  a 
partner  the  interest  all  centers  in  the  survivor  or  surviv- 
ors to  wind  up  the  firm.  And  such  surviving  partner 
or  partners  must  alone  bring  suits  rating  to  the  part- 
nership, and  the  representative  of  the  deceased  partner 
is  not  to  be  joined.  The  surviving  partner  has  no  au- 
thority to  continue  the  partnership  unless  to  meet  the 
necessity  of  a  continuing  contract  The  administrator 
of  a  deceased  partner  can  c(Hnpel  the  winding  up  of  the 
firm,  and  prevent  misconduct  on  the  part  of  the  sur- 
viving  partner.    (Valentine  v.  Wysor,  128  Ind.  47.) 

A  claim  against  a  legally  dissolved  partnership  is 
brought  against  the  surviving  partner  by  an  action  at 
law.  A  partnership  claim  may  also  be  presented  and 
allowed  against  the  estate  of  a  deceased  partner. 

The  assignee  of  a  bankrupt  partner  takes  all  the  in- 
terest of  the  assignor,  and  joins  with  the  surviving  part- 
ner in  suits  on  firm  claims. 

The  partners  may  agree  that  a  retiring  partner  shall 
be  indonnified  by  the  continuing  firm  or  partner,  and 
this  contrttct  may  be  either  to  pay  the  debts  or  to  save 
the  retiring  partner  harmless.   As  between  the  partners. 
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if  the  contract  is  to  pay  the  debts,  this  must  be  done, 
and  the  retiring  partner  need  not  be  damaged  to  compel 
them  to  do  so,  otherwise,  if  the  contract  is  to  save  him 
harmless.  But  these  agreements  as  to  existing  debts 
do  not  affect  third  persons  creditors  of  the  firm,  unless 
they  assent  to  the  arrangement,  and  upon  consideration 
agree  to  look  to  the  continuing  partner,  and  sudi  assent 
will  not  be  implied  from  mere  silence.* 

Sec  548.  THE  PARTNERS'  EQUITABLE 
LIEN. — The  partners  hare  the  right  to  have  the  assets 
of  the  firm  applied  to  pay  firm  debts,  and  this  is  called 
or  amounts  to  an  equitable  lien  on  the  partnership  prop- 
erty before  or  after  dissolution  to  have  such  property 
or  assets  applied  to  the  firm  liabilities;  and  a  like  lien 
exists  to  have  the  surplus  assets  paid  to  themselves  in 
proper  proportion.  (Pearson  v.  Keedy,  6  B.  Monr. 
128.) 

This  lien  of  each  partner  exists  against  all  other  part- 
ners or  persons  claiming  through  them  as  executors, 
creditors,  assignees,  and  the  like.  (Kirby  v.  Schoon- 
maker,  8  Barb.,  Ch.  46.)  And  extends  to  all  sorts  of 
firm  property;  fungible  property  which  has  been  re- 
placed by  new  property  is  oovered  by  it.  Where  the 
partners  have  changed  their  joint  interest  into  several 
interests  by  agreement,  as  by  dividing  the  property, 
transferring  or  selling  it  to  one  of  their  number,  and 
this  agreement  is  executed,  a  partner  loses  his  interest 

*Vaiiness  t.  Dubois,  64  Ind.  SS8 ;  Hobbs  t.  Wilson,  1  W.  Vo. 
50;  Smith  v.  Sheldon,  85  Mich.  42;  Bank  v.  Green,  40  Ohio 
St.  481. 
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in  the  firm,  and  also  his  lien  or  equitable  rij^bt  to  have 
the  property  applied  to  the  debts  of  the  firm,  and  be- 
comes a  mere  unsecured  creditor.! 

While  the  firm  is  solvent  and  undissolved,  the  part- 
ners, by  agreement,  may  do  whatever  they  please  with 
the  assets,  if  done  in  good  faith.  Thus  they  may  sell 
tiie  property  to  one  and  agree  that  he  is  to  pay  tbe  firm 
debts,  and  though  this  changes  the  property  into  sep- 
arate property,  and  puts  an  end  to  the  partner's  lien  on 
the  prop«>ty,  and  to  liiat  of  the  creditors'  which  depends 
upon  the  lien  of  the  partner,  the  transaction  is  good. 
Otherwise,  thou^,  if  the  firm  is  insolvent  or  about  to 
become  so.  (Fulton  v.  Hu^es,  68  Miss.  61;  Stanton 
V.  Westover,  101  N.  Y.  265;  Daiby  v.  GiUigan,  88  W. 
Va.  246;  s.c  6  L.  R.  A.  740.)  See  Bulger  v.  Rosa, 
119  N.  Y.  469. 

Sec.  644.  PRINCIPLES  GOVERNING  THE 
WINDING  UP,  OR  FINAL  ACCOUNTING.— 
The  settlement  of  the  final  accounts  of  a  firm  should 
begin  at  the  first  of  the  joint  dealings  imless  there  has 
been  periodical  final  settlements,  and  should  end  with 
the  close  of  the  partnership,  unless  some  of  the  partners 
continue  it  without  authority.  Solvent  partners  may 
voluntarily  close  up  the  business,  settle  their  accounts 

fMechem  on  Part.,  Sees.  280-8;  Lindlcy  on  Part.  (Ewell's 
Sd  ed.)i  8SS-S6iS.  The  lien  of  the  partners  only  coven  amounts 
due  to  or  from  the  firm  by  or  to  the  members  as  partners,  and 
does  not  cover  a  loan  by  the  firm  to  a  partner  for  a  private 
purpose  of  the  partner.  (Idem.)  And  there  is  no  lien  if  the 
partno^ip  is  an  illegal  one. 
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and  divide  the  surplus.  Where  tiie  firm  is  insolvent,  the 
partners  cannot  agree,  or  conflicting  claims  arise,  the 
intervention  of  a  court  of  equity  is  necessary.  Any  part- 
ner may  demand  an  accounting,  but  must  not  allow  his 
claim  to  become  stale  through  delay  or  laches.  (Bell  v. 
Hudson,  78  Cal.  280.) 

Sec  645.  SAME  SUBJECT— METHOD  OF 
ACCOUNTING.— In  general  the  method  of  a  part- 
ner^p  accounting  is  as  follows: 

1.  Ascertain  how  liie  firm  stands  toward  all  persons 
not  partners. 

2.  Ascertain  what  each  partner  is  entitled  to  charge 
in  account  with  his  copartners,  including,  (a)  what  each 
has  brought  in,  whether  as  capital  or  advances,  (b)  what 
each  should  have  brought  in  but  has  not,  (c)  what  eadi 
has  taken  out  more  than  the  others. 

8.  Apportion  profits  to  be  divided,  or  losses  to  be 
made  up,  and  ascertain  what  each  has  to  pay  to  the 
others  so  as  to  settle  cross  claims. 

When  the  accounting  is  completed  the  assets  are  dis- 
tributed in  the  following  order: 

1.  In  paying  the  debts  due  third  person  by  the  firm. 

2.  In  repaying  to  each  partner  his  advances. 
8.     In  repaying  to  each  partner  his  capital. 

4.  The  balance  being  distributed  as  profits,  and  in 
equal  proportion,  imless  a  contrary  agreement  be  shown. 
(Lindley  on  Part.  402.) 

1.  Firm  Debts. — Partnership  debts  on  dissolution 
must  be  paid  first.    The  individual  partners,  or  others 
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claiming  through  them,  can  in  no  wise  compete  wifh 
the  claims  of  the  Ann  creditors.  (Edison  Illuminating 
.  Co.  T.  De  Mott.  51  N.  J.  £q.  16.)  This  is  because  the 
partnership  property  is  expressly  or  impliedly  contrib- 
uted for  partnership  purposes,  and  the  assent  and  desire 
for  its  application  to  the  discharge  of  firm  debts  by 
the  partners  is  presumed.  So  a  levy  upon  a  partner's 
share  can  only  be  made  upon  the  final  surplus,  and  must 
yield  priority  to  subsequent  levies  for  debts  due  the  firm. 
(Jarvis  v.  Brooks,  27  N.  H.  87;  Bullock  v.  Hubbard, 
28  Cal.  495;  Mecbem  on  Fart.,  Sec  28fi.}  So,  if  a 
partner  mortgages  or  incumbers  his  interest,  it  is  sub- 
ject to  the  claims  of  firm  creditors.  And  joint  creditors 
of  the  partners  as  individuals  are  not  partnership  cred- 
itors and  cannot  partidpate  in  the  assets  of  the  firm 
until  firm  debts  are  paid.  (Forsyth  v.  Woods,  11  Wall. 
484.)  A  partner  is  a  member  of  the  firm,  and  hence 
cannot  be  considered  a  firm  creditor  so  as  to  ctHnpete 
with  genuine  firm  creditors.  Nor  can  the  creditors  of 
a  partner  claiming  through  him  compete  with  the  firm 
creditors.  And  the  only  way  a  partner's  interest  in  the 
firm  can  be  readied  is  by  distributing  the  assets  in  the 
proper  order,  paying  creditors,  repaying  advances,  etc., 
until  the  amoimt  actually  due  the  partner  is  determined. 
(Budian  v.  Sumner,  2  Barb.,  Cfa.  165;  Mechem  on 
Part,  Sec  292.)* 

If  the  firm  assets  are  insufBdent  to  pay  firm  liabilities 
the  partners  are  individually  responsible  for  their  pay- 

*See  Appendix  2  for  iHostraUve  cases. 
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ment.  And  where  two  classes  of  creditors  have  to  com- 
pete for  the  separate  property  of  the  partner,  the  sep- 
arate creditor  is  given  priority  over  the  joint  or  part- 
nership creditor  in  the  individual  property  of  the 
partner,  unless  Uie  joint  estate  of  the  partners  is  wortti< 
less.  (Hundley  t.  Farris,  108  Mo.  78;  Rodgers  v. 
Meranda,  7  Ohio  St.  180;  Harris  v.  Feahody,  78  Me. 
282;  in  re  West,  89  Fed.  Rep.  208.)  The  priority  of 
the  partner^ip  creditors  being  founded  upon  the  equit- 
able rule  of  the  partners*  right  to  have  firm  debts  paid 
out  of  the  firm  property,  is  not  affected  by  the  condition 
of  the  separate  creditors. 

2.  Accounts  Between  Partners. — If  in  winding  up 
the  affairs  of  the  firm  are  in  the  hands  of  one  of  the 
partners  for  settlement,  his  responsibility  is  one  of  rea- 
sonable diligence.  Ordinarily  compensation  for  services 
in  winding  up  will  not  be  allowed,  but  this  rule  is  not 
inflexible.  A  partner  is  responsible  for  losses  arising 
from  his  misconduct,  but  not  for  an  honest  error  or 
judgment 

Capital  does  not  bear  interest  in  partnership  settle- 
ments unless  it  has  been  so  stipulated.  But  advances 
or  loans  made  by  a  partner  to  the  concern  do  draw  in- 
terest, as  they  are  treated  as  an  ordinary  debt  Profits 
left  in  the  firm  do  not  bear  interest  without  agreement. 
But  a  partner  whose  duty  it  is  to  account  may  be  charged 
with  interest  if  he  unreasonably  retards  the  settlement 
of  the  partnership  affairs,  and  in  case  of  bad  faith  annual 
rests  may  be  made,  and  he  be  charged  with  compound 
interest 
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Sometimes  a  person  is  obliged  to  pay  a  pTemimn  for 
being  admitted  into  a  firm.  This  payment  when  made 
becomes  the  exclusive  property  of  the  seller  and  not  of 
the  firm.  In  case  of  a  dissolution  before  the  time  stated 
in  tiie  articles,  it  may  become  necessary  to  repay  part 
of  this  premium  on  sudi  equitable  terms  as  will  be  just 
in  the  particular  case. 

Where  there  is  no  partnership  in  fact,,  but  merely  an 
ostensible  partnership  as  to  third  persons,  as  where  a 
person  has  been  held  out  as  a  partner,  the  property  in 
the  business  is  treated  in  equity  as  the  joint  property 
of  tiie  parties  held  out  as  partners  until  all  creditors  who 
have  relied  on  the  ostensible  partnership  are  paid.  But 
a  dormant  partner,  where  there  was  no  ostensible  part- 
nership, has  no  right  to  hare  the  property  applied  to 
firm  debts,  and  the  creditors  of  the  firm  have  no  priori- 
ties as  against  separate  creditors.* 

Sec  546.  SAME  SUBJECT  —  SHAKING 
LOSSES.— When  the  assets  of  the  dissolved  firm  are 
insufficient  to  pay  the  claims  against  the  firm  to  third 
persons,  it  becomes  necessary  for  the  partners  to  ratably 
contribute  to  meet  the  loss.  The  sharing  of  losses,  in 
the  absence  of  agreement,  is  in  the  same  proportion  as 
the  profits  are  to  be  shared.  (Whitcnmb  v.  Converae, 
119  Mass.  88.)  But  where  one  partner  contributes  all 
the  capital  and  the  other  his  experience,  upou  dissolu- 
tion the  partners  will  take  as  they  contributed,  the  one 

*Mechein  on  Part.,  Sec.  899;  Thayer  v.  Humphrey,  91  Wis. 
876;  Whitworth  v.  Patteraon,  6  Lea  (Tenn.)  119. 
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the  capital,  and  the  other  his  experience,  and  in  case 
of  loss  of  the  capital,  the  other  partner  may  be  held  to 
aid  in  making  good  the  loss.  (Idem.)  If  some  of  the 
partners  are  insolvent  the  entire  loss  rests  upon  the 
solvent  parties. 

Sec.  647.  CONCERNING  THE  ACTION  OF 
ACCOUNTING.— The  statute  of  limiUtion  is  not 
technically  a  bar  to  a  suit  for  an  accounting,  but  if  a 
great  length  of  time  has  elapsed  without  action  on  the 
part  of  the  complainant,  the  court  may  refuse  to  en- 
tertain the  suit  on  the  gromid  of  negligence.  (Bell  v. 
Hudson,  78  Cal.  286.) 

A  demand  for  settlement  is  not  necessary  before 
bringing  the  suit,  and  the  omission  only  affects  the  mat- 
ter of  costs.  It  is  sometimes  said  tiiat  the  pendency  of 
a  suit  for  an  accounting  is  a  bar  to  a  second  suit  for 
the  same  purpose;  this  is  not  strictly  true,  but  the  court 
of  equity  will  compel  the  plaintiff  to  elect  which  of 
the  two  suits  he  will  follow.  Fending  dissolution  or 
the  aonunting  a  receiver  may  be  appointed,  and  a 
partner  who  owns  capital  in  the  firm  should  be  pre-  . 
ferred  to  a  third  person  as  a  receiver,  unless  he  is  an 
unfit  person. 

When  the  partnership  accounts  have  been  settled  and 
a  decree  rendered,  they  are  not  to  be  reopoied  unless 
within  a  reasonable  time  and  upon  proof  of  fraud, 
or  error  as  to  scHue  matter  imknown  to  the  complain-' 
ing  party  when  it  was  committed.  If  a  fraud  is  clearly 
provoi  to  have  been  committed  in  the  first  accounting, 
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the  account  will  be  reopened,  ihou^  considerable  time 
bare  ekpsed.* 

Sec  548.  LIMITED  PARTNEBSHIPS.— Lim- 
ited partnerdiips  exist  in  sU  of  the  States,  and  under 
almost  similar  statutes.  It  changes  the  liability  of  the 
special  partner,  from  a  general  liability  for  all  firm 
elainu  to  the  payment  of  a  limited  amount.  Hence  the 
purpose  of  limited  partnerships  is: 

1.  To  bring  into  co-operation  men  having  capital  and 
willing  to  risk  a  limited  amount  of  it,  but  not  all,  and 
men  witiwut  capital,  but  with  enterprise,  skill  and 
capacity. 

2.  The  protection  of  that  part  of  the  public  who  deal 
with  limited  partnerships,  in  giving  them  precise  knowl- 
edge to  what  extent  they  may  give  credit  with  hope  of 
payment  from  the  finn. 

Sec  549.  SAME  SUBJECT— THE  STATU- 
TORY REQUIREMENTS.— The  existence  of  lim- 
ited partnerships  depends  upon  the  statutes,  and  in  gen- 
eral tiie  statute  must  be  strictly  followed.  They  usual- 
ly require  the  ^Eecution  and  filing  of  a  certificate 
stating:  1.  The  firm  name  under  which  the  partner- 
ship is  to  be  conducted.  2.  The  general  nature  of  the 
business  to  be  transacted.  8.  The  names  of  the  part- 
ners interested,  distinguishing  which  are  general  and 
whidi  are  special,  and  giving  their  places  of  residence. 
4.  The  amount  of  cash  wbidi  each  special  partner  has 

*Mechem  on  Part.,  Sec.  809 ;  ValenttDe  t.  Wysor,  IXS  Ind. 
47 ;  King  T.  Wliite,  68  Vt.  1S8. 
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cmbibuted.  ff.  The  date  on  which  the  partnership  ia 
to  commence  and  when  it  is  to  terminate.  This  certifi- 
cate is  to  be  ac^owledged  before  some  person  auUioiv 
ized  by  law  to  take  the  acknowledgments  of  deeds.  It 
is  then  filed  in  some  public  office,  usually  that  of  the 
clerk  of  the  county  in  whidi  the  business  is  to  be 
transacted.  Also,  generally,  an  affidavit  is  required  to 
be  filed  stating  that  the  sums  to  be  contributed  by  the 
special  partners  hare  actually  been  paid  in  and  in  cash. 

The  limited  partnership  in  some  States  may  carry  oq 
any  kind  of  business,  in  others  they  cannot  engage  in 
banking  or  insurance.*  In  all  States  the  limited  part- 
nership consists  of  one  or  more  general  partners  who 
are  responsible  in  the  ordinary  way  to  the  full  extent  of 
all  firm  claims,  and  one  or  more  special  partners  who 
are  only  liable  for  the  amounts  they  have  paid  m.  The 
business  is  conducted  in  the  name  of  the  general  part- 
ners, and  some  statutes  require  all  the  names  of  the 
general  partners  to  appear  in  the  firm  name  or  be  dis- 
played where  tiie  business  is  conducted.  And  this  firm 
name  may  be  required  to  end  with  the  word  "limited." 
The  names  of  the  special  partners  must  not  appear  in 
the  firm  nune  on  penalty  of  becoming  general  partners. 

If  any  false  statement  is  made  in  the  certificate  or 
affidavit,  all  persons  interested  become  liable  as  general 
partners.  The  statutes  may  require  published  notice  of 
the  formation  of  the  limited  partnership,  and  for  not 
doing  so  the  partners  become  liable  as  general  partners. 

»Bcr.  Stat  of  Ohio,  3«^  S141;  Cal.  Code,  S«c  2477. 
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And  all  statutory  requirements  must  be  fully  and  sub- 
stantially perfonned,  and  failure  will  not  be  excused 
thou^  innocently  or  inadvertently  omitted;  if  the  law 
is  not  fulfilled  the  partners  become  general  partners.* 

Unless  renewed  as  a  special  partnership  at  the  end 
of  the  time  stated  in  the  certificate,  the  partnership  must 
be  dissolved,  or  become  a  general  partnership.  If  the 
partner^ip  is  dissolved  at  the  time  stated  in  the  certifi- 
cate, no  dissolution  notice  is  necessary,  but  if  terminated 
before  the  time  stated,  either  by  the  act  of  parties  or  by 
operation  of  law,  notice  becomes  necessary  as  in  the  case 
of  a  general  partnership. 

Sec.  550.  LIMITED  PAKTNERSHIP  ASSO- 
CIATIONS.—Some  States  have  provided  by  statute 
for  the  organization  of  limited  partnership  associations, 
which  are  neither  partnerships  nor  corporations,  but 
perhaps  resemble  the  latter  more  than  the  former.  The 
statutes  provide  that  a  number  of  persons — in  Ohio  not 
less  ftan  three  nor  more  than  twenty-five — ^may  unite 
in  the  conduct  of  any  lawful  business  for  a  period  of 
years,  except  banking  or  dealing  in  real  estate,  by  sub- 
scribing and  contributing  capital  thereto,  and  that  by 
following  the  prescrftred  statutory  formalities,  no  one 
of  such  persons  shall  be  liable  for  the  debts  of  such  as- 
sociation  beyond  the  amoimt  which  he  has  subscribed. 

•See  Rev.  Stat.  Ohio,  Sees.  8141-3161,  for  limited  partner- 
ship act.  Whes  special  partners  liable  as  general  partners  to 
third  persons,  see  Slieble  v.  Strong,  1S8  Pa.  St  315;  Man- 
hattan Co.  V.  Laimbeer,  108  N.  Y.  578;  Briar  HiU  C.  &  I.  Co. 
T.  Atlas  Worl».  146  Fa.  St.  S90;  Sdden  v.  Hall,  21  Mo.  App. 
45X. 
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the  requirements  in  formation  resemble  those  for 
limited  partnerships,  as  to  the  filing  of  a  certificate  with 
nunes  of  the  parties  and  the  amomits  contributed  by; 
each;  further,  they  require  the  amounts  subscribed  to 
be  paid  within  a  stated  time;  the  name  of  the  associa- 
tion to  be  used  in  all  matters  and  followed  by  the  word 
"limited;"  require  meetings  of  the  members  periodically, 
and  the  election  of  managers  and  officers  for  tiie  conduct 
of  the  business  of  the  association;  and  limit  the  amounts 
for  whidi  the  managers  may  bind  the  association  by 
parol,  and  require  the  keeping  of  a  register  of  ddita  and 
liabilities  of  the  firm,  and  the  entering  therein  of  all  debts 
and  liabilities  contracted.  Unless  the  statute  is  strictly 
and  closely  followed,  the  members  become  liable  as  gen- 
eral partners.    See  Ohio  Stat.  Sees.  8161a-8161m. 
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It  is  unnecessary  to  repeat  here  the  importance  of 
the  two  legal  subjects  whidi  are  treated  in  this  number 
of  the  Cyclopedia  of  Law.  Contracts  and  Partnerships, 
and  the  principles  of  law  goreming  them,  are  of  daily 
use  in  the  commercial  world,  and  should  be  fairly  well 
understood  by  every  adult  citizen.  Many  vexatious  dis- 
putes and  costly  suits  at  law  would  be  avoided  if  men  of 
business  were  sufficiently  informed  in  the  elements  of 
law  as  to  be  able  to  observe  the  common  essentials  re- 
quired in  making  valid  contracts,  and  establishing  the 
partnership  relation.  The  author  believes  that  a  fair 
knowledge  of  these  essential  principles  may  be  gleaned 
from  the  foregoing  pages.  It  only  remains  to  give  some 
simple  and  practical  forms,  with  appropriate  wordings 
for  the  formation  of  contracts  and  the  establishment  of 
partnerships,  and  thus  illustrate  in  the  concrete  what  we 
have  been  discussing. 

It  is  not  to  be  understood  that  a  contract,  or  articles 
of  partnership  must  conform  to  any  specific  wording; 
if  the  necessary  elements  or  essentials  are  present  the 
form  is  immateriaL  But  the  individual  or  lawyer  who 
deares  his  agreements  to  go  unchallenged  will  not  be 
unmindful  of  the  usual  way  in  which  such  agreements 
are  drawn. 

The  essential  elements  of  a  written  agreement,  as  has 
been  seen  in  the  foregoing  pages,  are:  1.  Parties  «Hn- 
IM 
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petent  to  amtract,  i^Mse  names  shotUd  appear  in  die 
writing.  2.  The  subject-matter  of  the  contract,  or  a 
clear  statement  of  what  is  to  be  done  or  omitted.  8.  A 
ccHisideration,  lawful  and  valid,  or,  if  made  up  of  mu- 
tual promises,  then  a  clear  and  explicit  statement  of 
what  each  party  agrees  to  do.  4.  Assent  of  the  parties, 
whidi  would  he  evidenced  by  their  signing  the  agree- 
ment as  written,  under  circumstances  showing  their  vol- 
untary consent  to  its  terms.  The  forms  appended  are 
simply  illustrative  of  the  manner  in  which  agreements 
ore  usually  made.  They  may  be  easily  modified  to  suit 
particular  conditions  or  circumstances. 

BEOINNINO  AND  ENDING  OF  A  SIMPLE  CONTBACT. 

This  Agreement,  made  and  entered  into  this  Iffth 
day  of  October,  1899,  by  and  between  John  Doe,  of 
Conneaut,  Ohio,  party  of  the  first  part,  and  Ridiard 
Roe,  of  the  same  place,  party  of  the  second  part.  Wit- 
nesseth: 

That,  etc.  (here  filling  in  the  terms  of  the  agreement). 

In  testimony  whereof,  the  said  parties  have  hereunto 
set  their  hands  the  day  and  year  abovs  mentioned. 
John  Doe, 
RiCHASD  Rob. 

AGREEUENT  FOK  SAZJB  AND  OZLIVEET  OF  COAL.* 

Memorandum  of  agreement,  made  this  day  between 
Jdm  Doe  and  Richard  Roe,  both  of  Conneaut,  Ohio, 

"Some  such  manorandum  as  Uub  is  necessary  to  satisfj  the 
■erenteenth  section  of  the  Statute  of  Frauds  where  it  is  in  fence. 
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as  follows:  That  he,  the  said  Kichard  Roe,  for  the  con- 
sideration hereinafter  mentioned,  hath  sold,  and  by  these 
pr«ents  doth  agree  to  deliver  to  the  said  John  Doe,  at 
his  factory  in  Conneaut,  free  of  all  charges  and  ex- 
penses whatsoever,  three  thousand  bushels  of  coal,  from 
time  to  time,  between  the  date  of  these  presents  and  the 
first  day  of  January  next,  in  such  quantities  and  at 
such  times  as  the  said  John  Doe  shall  require,  and  the 
whole  to  be  delivered  on  or  before  the  said  first  day  of 
January;  and  the  said  John  Doe  agrees  to  pay  to  the 

said  Richard  Roe,  the  sum  of cents  per  bushel,  the 

said  sum  to  be  pwd  in  cash  on  the  first  day  of  January 
next. 

Witness  our  ha»A»  this  first  day  of  October,  A.  D. 
1899. 

John  Doe, 
RicHABjo  Roe. 

AQEEEMENT  P0»  BUILDING  A   HOUSE. 

This  Agreement,  etc.  (?ame  as  in  first  form),  wit 
nesseth: 

That  the  said  R.  R.  agre^  to  construct  for  the  said 
J.  D.  at  Conneaut,  Ohio,  a  t^ro-story  frame  house,  ac- 
cording to  plans  and  specifications  hereto  annexed  and 
made  a  part  of  this  agreement.*  And  the  said  R.  R. 
further  agrees  to  furnish  all  materials  necessary  to  the 

'llie  pl&n  or  drawing  should  show  the  dimensions  of  the 
bouse,  thickaess  of  walls,  height  of  each  story,  size  of  rocKtis, 
doors,  windows,  and  the  position  and  number  of  closets,  pan- 
tries, sinks,  etc.  The  specifications  should  include  aU  the  work 
and  explain  the  manner  in  which  it  is  to  be  done,  and  the  kind 
of  material  to  be  used. 
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construction  of  the  uid  hoiue,  and  to  perf  onn  the  vork* 
and  finish  and  complete  the  said  house,  according  to  the 

plans  and  spedfications,  on  or  before  Uie day  of 

,  1809. 

In  consideratkm  of  the  said  service  by  tiie  said  R. 
R.  the  said  J.  D.  agrees  to  pay  the  said  R.  R.  the  full 
sum  of  $1,000.00  in  installments,  as  follows,  to  wit: 
$500.00  when  the  foundation  for  said  building  is  com- 
pleted according  to  Hie  plans  and  spedficaticHu;  $500.00 
when  the  said  building  is  endosed;  and  the  balance  of 
$500.00  when  the  said  building  is  completed  according 
to  the  plans  and  spedficaticHu. 

(Add  any  special  agreements  as  to  extrm  work,  altar- 
ations,  right  to  dismiss  employes,  etc.) 

In  witness  whereof,  etc. 


ccnncoN  foku  of  BONih 

Enow  all  men  by  tiiese  presents  that  I,  John  Do^ 
of  Conneaut,  Ohio,  am  held  and  bound  unto  Richard 
Roe,  of  Cleveland,  Ohio,  in  the  sum  of  <me  hundred  dol- 
lars,* lawful  money  of  the  United  States,  to  be  paid  to 
the  said  Richard  Roe,  his  attorney,  executors,  adminis- 
trators, or  assigns;  to  whidi  payment  well  and  truly  to 
be  made,  I  do  bind  myself,  my  heirs,  executors,  and  ad- 

*Tbi8  amoant  is  called  the  ''penal  aum,**  and  ia  usually  larger 
than  the  amount  to  be  actually  paid.  But  in  suit  on  a  bond  the 
whole  aum  named  as  a  penalty  cannot  be  recorcred,  but  only  the 
amount  due  and  the  damage*  cauied  by  the  failure  to  pay  or 
perform  the  thing  stipulated. 
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miiustratoTS,  and  ewery  cue  of  them,  finnly  by  these 
presents.  Dated,  this  1st  day  of  October,  A.  D.  1899. 
The  condition  of  this  obligation  is  such  that  if  the 
said  boundoi  John  Doe,  shall  well  and  truly  pay  the 
said  Richard  Roe,  his  executors,  administrators,  or  as- 
signs, the  full  sum  of  fifty  dollars,  lawful  money,  with 
legal  interest  for  the  same,  on  or  before  three  months 
from  the  date  hereof,  without  fraud  or  furtiier  delay, 
thai  this  obligation  to  be  void  and  of  none  effect,  other- 
wise to  remain  in  full  force  and  virtue  in  law. 

John  Jkx. 

This  may  be  sealed  and  witnessed  thus: 
Signed,  sealed  and  delivered 
in  presence  of 

A.  B. 

C.  D.  JohnDgb  (L.S.). 


IDBM  OF  WAIXANTT  DBBD. 

Know  an  men  by  these  presents,  that  I,  John  Doe, 
a  single  man.  of  Conneaut,  Ohio,  the  grantor,  for  the 
consideration  of  one  thousand  dollars  ($1,000.00),  re- 
ceived to  my  full  satisfaction  of  Ridiard  Roe,  of  the 
same  place,  the  grantee,  do  give,  grant,  bargain,  sell 
and  convey  unto  the  said  grantee,  his  heirs  and  assigns, 
the  following  described  pronises,  situated  in  the  Town- 
diip  of  Monroe,  County  of  Ashtabula,  and  State  of 
Ohio,  and  known  as  (here  give  the  description  of  the 
premises  sold  by  metes  and  bounds,  or  by  lot  number 
and  plat) ,  be  the  same  more  or  less,  but  subject  to  all 
legal  hij^waya. 
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To  have  and  to  hold  the  above  granted  and  bargained 
pronisea,  with  the  appurteminces  thereunto  belon^g 
unto  Uie  said  grantee,  his  beirs  and  assigns  torevex.  And 
I,  John  Doe,  the  said  grantor,  do  for  myself,  and  my 
heirs,  executors  and  administrators,  covenant  with  the 
said  grantee,  his  heirs  and  assigns,  that  at  and  until 
the  ensealing  of  these  presents,  I  am  well  seized  of  tite 
above  described  pr^nises  as  of  a  good  and  indefeasible 
estate  in  fee  simple,  and  have  good  right  to  bargain  and 
sell  the  same  in  manner  and  form  as  above  written ;  that 
the  same  are  free  and  dear  from  all  incumbrances  what- 
soever. (Here  except  any  incumbrance  that  may  ex- 
ist) And  that  I  will  warrant  and  defend  said  prem- 
ises, with  the  appurtenances  thereunto  belonging,  to  the 
said  grantee,  his  heirs  and  assigns  forever,  against  all 
lawful  claims  and  demands  whatsoever. 

(If  the  grantCH-  is  married,  the  wife  should  be  joined 
as  grantor,  and  should  also  release  her  dower  as  fol- 
lows) : 

And  I,  the  said  Mary  Doe,  wife  of  said  ScAm.  Doe, 
do  hereby  remise,  release  and  forever  quit  claim  unto 
the  grantee,  and  his  beirs  and  assigns,  all  my  ri^t  and 
title  of  dower  in  the  above  described  premises. 

In  witness  whereof  we  have  hereunto  set  our  hands 
and  seals,  the  tentb  day  of  October,  in  the  year  of  our 
Lord,  one  thousand  eight  hundred  uid  ninety-nine. 

Signed  sealed  and  delivered 
in  presence  of 

JohkClaek, 

Fetes  Horr.  John  Dob  ( Seal) . 

The  State  of  Ohio,  Ashtabula  County,  as. 

Before  me,  a  Notary  Public  in  and  for  said  county. 
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personally  appeared  the  above-named  Joim  Doe,  a  sin- 
gle man,  who  acknowledged  that  he  did  sign  and  seal 
the  foregoing  instrument,  and  that  the  same  is  his  free 
act  and  deed. 

In  testimony  whereof  I  have  hereunto  set  my  hand 
and  official  seal  at  Conneaut,  Ohio,  this  tenth  day  of 
October,  A.  D.  1899.  John  Clark. 

(Notarifd  SeaL).  Notary  Public. 


FASTNEBSHIP  FOBMS. 
ABTICLE8  OF   PABTNERSHIP, 

This  agreement,  made  this  first  day  of  Octobo',  A. 
D.  1899,  between  J<^  Doe,  Richard  Roe  and  James 
Smi^,  all  of  the  Village  of  Conneaut,  County  of  Ash- 
tabula, and  State  of  Ohio,  witnesseth: 

The  said  parties  have  agreed,  and  by  these  presents 
do  agree,  to  associate  themselves  as  partners  in  the  busi- 
ness of  buying,  selling,  vending  and  retailing  all  sorts 
of  goods,  wares  and  commodities  belonging  to  the  busi- 
ness or  trade  of  retail  clothiers  and  furnishers;  which 
said  partnership  shall  continue  from  the  date  of  this 
agreement  for,  during  and  to  the  full  term  of  four  years 
ne^  ensuing. 

Each  of  the  said  partners  has  this  day  delivered  in, 
as  capital  stock,  the  sum  of  $1,000.00  in  cash,  to  be 
laid  out  and  used  in  common  between  the  parties  to 
this  agreement,  for  the  management  of  the  said  business 
to  the  general  advantage. 

And  it  is  further  agreed  between  the  said  parties, 
that  the  name  of  the  partnership  hereby  formed  shall 
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be  "John  Doe  &  Company."  That  the  aaid  business 
shall  be  carried  on  at  Conneaut,  Ohio, 

That  eadi  of  the  said  partners  shall  during  the  ex- 
istence of  this  partnership  give  his  undivided  time  to 
the  common  business,  and  shall  not  during  its  existence 
follow  any  other  trade  or  calling  to  his  own  private 
benefit. 

That  all  profits,  gains  and  increase  which  shall  be 
made  in  the  conduct  of  the  said  business  shall  be  equally 
and  proportionately  divided  between  them,  share  and 
ahaie  alike.  And  all  losses  that  shall  arise  from  the  con- 
duct of  the  business  shall  be  borne  equally  between  the 
said  partners. 

It  is  further  agreed  that,  during  the  said  term,  or  so 
long  as  the  joint  business  shall  continue,  th^e  shall  be 
kept  perfect,  just  and  true  books  of  accounts,  in  wtudi 
each  partner  shall  cause  to  be  entered  all  bansactions 
or  dealings  affecting  the  firm  business.  And  the  said 
books  shall  at  all  times  be  accessible  to  either  of  the 
said  partners  at  the  place  of  business  of  the  firm. 

That  once  in  each  year,  or  more  frequently,  if  a  ma- 
jority of  the  partners  shall  so  decide,  a  full  and  com- 
plete inventory  of  the  stock  on  hand  shall  he  taken,  and 
an  accounting  shall  be  had  between  the  said  partners, 
the  profits  or  losses  of  the  business  determined,  and  each 
partner  receive  his  share  of  profits,  or  ccmtribute  his 
share  of  losses. 

And  at  the  end  of  the  said  term  of  four  years,  or 
sooner,  if  the  said  partnership  be  terminated  by  any 
cause,  the  said  copartners  shall  render  eadi  to  the  other, 
or  in  case  of  the  death  of  either  of  them,  the  surviving 
partners  to  the  executor  or  administrator  of  the  de- 
ceased, a  true  and  final  aoxtunt  of  all  partnership  affairs, 
and  upra  making  sudi  account,  aM  the  stock  and  prc^ts 
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which  shall  remain  when  the  firm  debts  are  paid*  afaall 
be  equally  divided  between  the  said  copartners,  their 
executors  or  administrators,  share  and  share  alike.* 

In  witness  whereof,  we  hare  hereunto  set  our  hands, 
the  day  and  year  first  above  written. 

John  Doe, 
RichaxdRqb, 
Jambs  Smith. 

certificate  fob  umitbd  pastneeship. 

The  undersigned  persons  being  desirous  of  forming 
a  limited  partnership  as  authorized  by  the  statutes  of 
the  State  of  Ohio,  do  hereby  make  and  sign  the  foUow- 
ing  certificate  for  that  purpose: 

1.  The  name  or  firm  under  which  the  said  partner- 
ship is  to  be  conducted  is  "John  Doe  &  Company." 

2.  The  names  of  all  the  general  and  special  partners 
are  John  Doe,  Richard  Roe,  and  James  Smith,  and  the 
place  of  residence  of  each  of  the  said  persons  is  Con- 
neaut,  Ohio.  Of  these  partners  John  Doe  is  the  gen- 
eral partner,  and  Ridiard  Roe  and  James  Smith  tike 
special  partners. 

8.  The  amount  of  capital  which  Richard  Roe  and 
James  Smith  have  contributed  to  the  common  stock  is 
$1,000  each,  in  cash. 

*The  articles  may  also  coDtain  stipulatioiu  aa  to  the  amousts 
eftc^  partner  may  draw  out  of  the  firm  monthly  for  living  ex- 
poues ;  limit  the  authority  of  the  partners  in  the  transaction  of 
firm  business ;  pve  the  surriTing  partners,  or  any  of  them,  the 
right  to  purchase  the  interest  of  a  deceased  or  retiring  partner 
and  continue  the  business;  give  one  partner  the  authority  to 
manage  and  conduct  iJie  business  for  the  common  interest,  while 
the  other  partners  take  no  actiTe  part  in  it,  etc 
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4.  The  general  nature  of  the  business  to  be  transacted 
by  said  partnership  is  the  buying,  selling  and  vending 
of  goods  at  retail  as  clothiers  and  furnishers. 

5.  The  said  partnership  is  to  conunence  on  the  first 
day  of  October,  1899,  and  to  terminate  October  1st, 
1908. 

In  witness  whereof  we  have  hereimto  set  our  hands 
and  seals  this  Idth  day  'oi  July,  1899. 

John  Doe, 
RicHABD  Roe, 
James  Smith. 
The  State  of  Ohio,  Ashtabula  County,  ss.: 

Before  me,  a  Notary  Public  in  and  for  said  County, 
personally  appeared  the  above-named  John  Doe,  Rich- 
ard Roe  and  James  Smith,  who  acknowledged  that  they 
did  sign  the  foregoing  certificate  for  tiie  intents  and 
purposes  therein  specified.* 

(Notarial  Seal.)        John  Claee,  Notary  Public. 


THE  PABTNEB8HIP  AS  PLAINTEFF. 

When  a  partnership  is  plaintiff  or  defendant,  even 
though  the  statutes  permit  suits  to  be  brought  in  the 

'This  certificate  as  acknowledged  must  be  entered  for  record 
by  the  recorder  of  the  county  in  which  the  printnpal  place  of 
business  of  the  partnership  is  situated  in  a  book  kept  for  the 
purpose.  Rev.  Stat.  Ohio,  Sec.  8146.  Also  in  Ohio,  the  part- 
ners mvut  publish,  in  a  local  newspaper  of  general  circulation, 
for  six  weeks  inunediately  after  it  is  recorded,  a  cop;  of  the 
certificate,  and  this  must  be  done  in  eadi  county  where  the  part- 
nership has  a  place  of  business. 

In  some  States  an  affidavit  must  also  be  filed  with  the  certifi- 
cate to  the  effect  that  the  special  partners  have  actually  and  in 
good  faith  paid  in,  in  cash,  the  amounts  contributed  by  thoo. 
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ners ihm: 

John  Doe,  Richard  Roe  and  Jam6s  Smith,  partn^s, 
doing  business  under  the  name  and  firm  of  John  Doe 
&  Company,  plaintiffs  (or  defendants). 

If  the  suit  is  by  or  against  a  surviving  partner,  the 
prop»  form  would  be: 

John  Doe.  surviving  partner,  of  Richard  Roe  and 
James  Smith,  late  partners,  under  the  name  and  firm 
of  J(dm  Doe  &  Company. 

mssoLimoN  hoticb. 

Notice  is  hereby  given  that  the  copartnership  pre- 
viously existing  between  John  Doe,  Richard  Roe  and 
James  Smith,  imder  the  name  and  firm  of  Jc^  Doe  & 
Company,  and  doing  business  at  Conneaut,  Ohio,  has 
beoi  dissolved  by  mutual  consent  from  and  after  this 
date. 
Dated  Conneaut.  Ohio.  Novaniber  1. 1890. 

John  Doe, 
BicHAU)  Roe, 
James  Smith. 
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KINDS  OF  CONTRACTS. 


HERTZOG  T.   HERTZOG. 

29  Femtaylranu  State   4<U.— 1857. 

This  suit  was  brou^t  by  John  Hertzog  to  reoorer 
from  the  estate  of  his  father  compoisatioD  for  services 
roidered  the  latter  in  his  lifetime,  and  for  money  leat. 

Lowrie,  J.  "Express  contracts  are.  where  the  terms 
of  the  agreement  are  openly  uttered  and  avowed  at  the 
time  of  the  making:  as,  to  deliver  an  ox  or  ten  loads  of 
timbeTt  or  to  pay  a  stated  price  for  certain  goods.  Im- 
plied are  such  as  reasrai  and  justice  dictate;  and  which, 
therefore,  the  law  presumes  ^at  every  man  undertakes 
to  perform.  As,  if  I  employ  a  person  to  do  any  busi* 
ness  for  me,  or  perform  any  work,  the  law  implies  that 
I  undertook  and  contracted  to  pay  him  as  much  as  his 
labor  deserves.  If  I  take  up  wares  of  a  tradesman  with- 
out any  agreement  of  price,  the  law  concludes  that  I 
contracted  to  pay  their  real  value." 

This  is  the  language  of  Blackstone  (2  Conmi.  448), 
and  it  is  open  to  some  criticism.  There  is  some  loose- 
ness of  thou^t  in  supposing  that  reason  and  justice 
ever  dictate  any  contracts  between  parties,  or  impose 
sudi  upon  them.  All  true  contracts  grow  out  of  Ihe 
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mtentiom  of  the  parties  to  transactions,  and  are  dic- 
tated only  hy  their  mutual  and  accordant  wills.  When 
this  intention  is  expressed*  we  caU  the  contract  an  ex- 
press one.  When  it  is  not  expressed,  it  may  be  inferred, 
implied,  or  presumed^  from  circumstances  as  really  exist- 
ing, and  then  the  oontract,  thus  ascertained,  is  called  an 
implied  one.  The  instances  given  by  Blackstone  are  an 
illustration  of  this. 

But  it  appears  in  another  place  (8  Comm.  159-166) 
that  Blackstone  introduces  this  thought  about  reason 
and  justice  dictating  contracts,  in  order  to  embrace, 
under  his  definition  of  an  implied  contract,  another  large 
class  of  relaticms,  which  involve  no  intention  to  contract 
at  all,  thou^  they  may  be  treated  as  if  they  did.  Thus, 
whenever,  not  our  variant  notions  of  reason  and  justice, 
but  the  common  sense  and  common  justice  of  the  coun- 
try, and  therefore  the  common  law  or  statute  law,  im- 
pose upon  any  one  a  duty,  irrespective  of  contract,  and 
allow  it  to  be  enforced  by  a  contract  remedy,  he  calls 
this  a  case  of  implied  contract.  Thus  out  of  torts  grows 
the  duty  of  compensation,  and  in  many  cases  the  tort 
may  be  waived,  and  the  action  brought  in  assumpait. 

It  is  quite  apparent,  therefore,  that  radically  different 
relations  are  classified  under  the  same  term,  and  fliis 
must  often  give  rise  to  indistinctness  of  thought.  And 
this  was  not  at  all  necessary;  for  we  have  another  well- 
authorized  technical  term  exactly  adapted  to  the  office 
of  making  the  true  distinction.  The  latter  class  are 
merely  constructive  contracts,  while  the  former  are  truly 
implied  ones.    In  one  case  the  contract  is  mere  fiction, 
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a  foim  imposed  in  order  to  adapt  the  case  to  a  given 
remedy;  in  the  other  it  is  a  fact  legitimately  inferred. 
In  one,  the  intention  is  disregarded;  in  the  other,  it  is 
ascertained  and  enforced.  In  one,  the  duty  defines  the 
contract;  in  the  other,  the  contract  defines  the  duty. 

We  have,  therefore,  in  law  three  classes  of  relation 
called  contracts. 

1.  Constructive  contracts,  which  are  fictions  of  law 
adapted  to  enforce  legal  duties  hy  actions  of  contract, 
where  no  proper  contract  exists,  express  or  implied. 

2.  Implied  contracts,  which  arise  under  circumstances 
which,  according  to  the  ordinary  course  of  dealing  and 
tiie  common  understanding  of  men,  show  a  mutual  in- 
tention to  conlract. 

8.  express  contracts,  already  sufficioitly  distin- 
guidied. 

In  the  present  case  there  is  no  pretense  of  a  construct- 
ive contract,  but  only  of  a  proper  one,  either  express  or 
implied.  And  it  is  scarcely  insisted  that  the  law  would 
imply  one  in  such  a  case  as  this;  yet  we  may  present 
the  principle  of  the  case  the  more  clearly,  by  showing 
irfiy  it  is  not  one  of  implied  contract 

The  law  ordinarily  presumes  or  implies  a  contract 
whenever  this  is  necessary  to  accoimt  for  other  relations 
found  to  have  existed  between  the  parties. 

Tims  if  a  man  is  found  to  have  done  work  for  another, 
and  there  appears  no  known  relation  between  them  that 
accoimts  for  such  service,  the  law  presumes  a  contract 
of  hiring.  But  if  a  man's  bouse  takes  fire,  the  law  does 
not  presume  or  imply  a  contract  to  pay  his  neighbors 
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for  their  services  in  saving  his  property.  The  common 
principlefl  of  human  conduct  mark  self-interest  as  the 
motive  of  action  in  the  one  case,  and  kindness  in  the 
other;  and  therefore,  by  common  custom,  compensation 
is  mutually  counted  on  in  one  case,  and  in  the  other  not. 

On  the  same  principle  the  law  presumes  that  the 
exclusive  possession  of  land  by  a  stranger  to  the  title 
is  adverse,  unless  there  be  some  family  or  other  relation 
that  may  account  for  it.  And  such  a  possession  by  one 
tenant  in  common  is  not  presumed  adverse  to  his  co- 
tenants,  because  it  is,  prima  facie,  accounted  for  by  the 
relation.  And  so  of  possession  of  land  by  a  son  of  the 
owner.  And  in  Mayow's  Case  (Latch,  68)  where  an 
heir  was  in  a  foreign  land  at  the  time  of  a  descent  ca^ 
upon  him,  and  his  younger  brother  entered,  he  was  pre- 
sumed to  have  entered  for  the  benefit  of  the  heir.  And 
one  who  enters  as  a  tenant  of  the  owner  is  not  presumed 
to  hold  adversely  even  after  his  term  has  expired.  In 
all  such  cases,  if  there  is  a  relation  adequate  to  account 
for  the  possession,  the  law  acoounts  for  it  by  that  rela- 
tion, unless  the  contrary  be  proved.  A  party  who  relies 
upon  a  contract  must  prove  its  existence;  and  this  he 
does  not  do  by  merely  proving  a  set  of  circumstances 
that  can  be  accounted  for  by  another  relaticm  appearing 
to  exist  between  the  parties. 

Mr.  Justice  Rogers  is  entitled  to  the  gratitude  of  the 
public  for  having,  in  several  cases,  demonstrated  the 
foToe  of  this  principle  in  interpreting  transactions  be- 
tween parents  and  children:  8  Penn.  R.  865;  S  Rawle 
240;  BW.itS.  857,  518;  and  be  has  been  faithfully 
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followed  in  many  other  cases:  8  Watts  866;  8  Fain. 
State  R.  218;  9  id.  262;  12  id.  179;  14  id.  201;  10  id. 
251,  866;  25  kL  808;  26  id.  872,  888. 

Every  induction,  inference,  implication,  or  presump- 
tion in  reasoning  of  any  kind,  is  a  logical  e(»icIusion 
derived  from,  and  demanded  by,  certain  data  or  ascer- 
tained circumstances.  If  such  circumstances  demand  the 
conclusion  of  a  contract  to  account  for  them,  a  contract 
is  proved;  if  not,  not  If  we  find,  as  ascertained  circum- 
stances, that  a  stranger  has  been  in  the  employment  of 
ancFther,  we  immediately  infer  a  contract  of  hiring,  be- 
cause the  principles  of  individuality  and  self-interest, 
common  to  human  nature,  and  therefore  the  customs  of 
society,  require  this  inference. 

But  if  we  find  a  son  in  the  onployment  of  his  father, 
we  do  not  infer  a  contract  of  hiring,  because  the  prin- 
ciple of  family  affection  is  sufficient  to  account  for  the 
family  association,  and  does  not  donand  the  inference 
of  a  contract.  And  besides  this,  the  position  of  a  son 
in  a  family  is  always  esteemed  better  than  that  of  a  hired 
servant,  and  it  is  very  rare  for  sons  ronaining  in  their 
father's  family,  even  after  they  arrive  at  age,  to  become 
mere  hired  servants.  If  they  do  not  go  to  work  or 
business  on  their  own  account,  itis  generally  because  they 
perceive  no  sufficient  inducement  to  sever  the  family 
bond,  and  very  often  because  they  lack  the  energy  and 
independence  necessary  for  such  a  course;  and  very  sel- 
dom because  their  father  desires  to  use  them  as  hired 
servants.  Customarily  no  charges  are  made  for  board- 
ing and  clothing  and  pocket-money  on  one  ade,  or  for 
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work  on  tke  other;  but  all  is  placed  to  the  account  of 
filial  and  parental  duty  and  relationship. 

Judging  from  the  somewhat  discordant  testimcmy  in 
the  present  case,  this  son  remained  in  the  employment  of 
his  father  until  he  was  about  forty  years  old;  for  we 
take  no  account  of  his  temporary  absence.  While  living 
with  his  father,  in  1842,  he  got  married,  and  brought 
his  wife  to  live  with  him  in  the  house  of  his  parents. 
Afterwards  his  father  placed  him  on  another  farm  of 
the  father,  and  very  soon  followed  him  there,  and  they 
all  lived  together  until  the  father's  death  in  1849.  The 
farm  was  the  father's,  and  it  was  managed  by  him  and  in 
his  name,  and  the  son  worked  on  it  under  him.  No  ac- 
counts were  kept  between  them,  and  the  presumption  is 
that  the  son  and  his  family  obtained  their  entire  living 
from  the  father  while  they  were  residing  with  him. 

Does  the  law,  under  the  circumstances,  presume  that 
the  parties  mutually  intended  to  be  bound,  as  by  oon- 
tract,  for  the  service  and  compensation  of  the  son  and 
his  wife?  It  is  not  pretended  that  it  does.  But  it  is 
insisted  that  there  are  other  circumstances  besides  these 
which,  taken  together,  are  evidence  of  an  express  con- 
tract for  compensation  in  some  form,  and  we  axe  to  ex- 
amine this. 

In  this  court  it  is  insisted  that  the  contract  was  that 
the  farm  should  be  worked  for  the  joint  benefit  of  the 
father  and  son,  and  that  the  profits  were  to  be  divided; 
but  there  is  not  a  shadow  of  evidence  of  this.  And 
moreover  it  is  quite  apparent  that  it  was  wages  only 
that  was  claimed  before  the  jury  for  the  services  of  tiie 
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son  and  his  wife,  and  all  the  evidence  and  the  charge 
point  only  in  that  direction.  There  was  no  kind  of  evi- 
dence of  the  annual  products. 

Have  we  then  any  evidence  of  an  express  contract  of 
the  father  to  pay  his  son  for  his  work  or  that  of  his 
wife?  We  concede  that,  in  a  case  of  this  kind,  an  ex- 
press contract  may  be  proved  by  indirect  or  circumstan- 
tial evidence.  If  the  parties  kept  accounts  between 
them,  these  might  show  it.  Or  it  might  be  sufficient  to 
show  that  money  was  periodically  paid  to  the  son  as 
wages;  or,  if  there  be  no  creditors  to  object,  that  a  set- 
tlement for  wages  was  had,  and  a  balance  agreed  upon. 
But  there  is  nothing  of  the  sort  here. 

The  court  told  the  jury  that  a  contract  of  hiring  might 
be  inferred  from  the  evidence  of  Stamm  and  Roderick. 
Yet  these  witnesses  add  nothing  to  the  facts  already 
recited,  except  that  the  father  told  them,  shortly  before 
his  death,  that  he  intended  to  pay  his  son  for  his  work. 
This  is  no  making  of  a  contract  or  admission  of  one; 
but  rather  the  contrary.  It  admits  that  the  son  deserved 
some  reward  from  his  father,  but  not  that  he  had  a  ccm- 
tract  for  any. 

And  when  the  son  asked  Roderick  to  see  Ihe  father 
about  paying  him  for  his  work,  he  did  not  pretend  that 
there  was  any  contract,  but  only  that  he  had  often 
spoken  to  his  father  about  getting  pay,  and  had  always 
been  put  off.  All  tiiis  makes  it  very  apparent  that  it 
was  a  contract  that  was  wanted,  and  not  at  all  that  one 
already  existed;  and  the  court  was  in  error  in  saying  it 
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miglit  be  inferred,  from  such  talk,  that  there  was  a  con- 
tract of  any  kind  between  the  parties. 

The  difficulty  in  trying  causes  of  this  kind  often  arises 
frtnn  juries  supposing  that,  because  they  have  the  de- 
cision of  the  cause,  therefore  they  may  decide  according 
to  general  principles  of  honesty  and  fairness,  without 
reference  to  the  law  of  the  case.  But  tiiis  is  a  despotic 
power,  and  is  k>dged  with  no  portion  of  this  govern- 
ment. 

Their  verdict  may,  in  fact,  declare  -whai  is  htxiest  be- 
tween the  parties,  and  yet  it  may  be  a  mere  usurpation  of 
power,  and  thus  be  an  effort  to  correct  one  evil  by  a 
greater  one.  Citizens  have  a  right  to  form  connections 
on  their  own  terms  and  to  be  judged  accordingly.  When 
parties  daim  by  contract,  the  contract  proved  must  be 
the  rule  by  which  their  ri^ts  are  to  be  decided.  To 
judge  them  by  any  other  rule  is  to  interfere  with  the  lib- 
erty of  the  citizen. 

It  is  claimed  that  the  son  lent  $500  of  bis  ^e's  money 
to  his  father.  The  evidence  of  the  fact  and  of  its  date 
is  sCMnewhat  indistinct.  Perhaps  it  was  when  the  farm 
was  bought.  If  the  money  was  lent  by  her  or  her  hus- 
band, or  hcAh,  before  the  law  of  1848  relating  to  mar- 
ried wcHnen,  we  think  he  might  sue  for  tt  without  join- 
ing his  wife. 

Judgment  reverted  and  a  new  trial  aaarded. 
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EULALIA  HARRIS  v.  ALBERT  SMITH,  Admr. 
of  JOHN  S.  SMITH,  Deceased,  appt. 
Michigan  Suprone  Court.    1889. 

1.  In  an  action  by  a  XDoman  to  recover  compensation 
for  services  rendered  in  the  family  of  her  step-father, 
with  whom  she  lived,  it  is  error  to  inatruct  the  jury  that 
she  could  recover  if  tiiey  should  find  that  there  was  an 
implied  promise  on  the  part  of  the  step-father  to  pay 
for  such  services,  where  there  is  nothing  in  the  facts 
and  circumstances  of  the  case  to  overcome  the  presump- 
tion of  law  that  there  was  no  such  promise. 

2.  A  promise  by  a  woman  to  her  daughter,  that  she 
shall  receive  compensation  if  she  will  live  in  the  family 
of,  and  render  services  to,  the  motiier's  husband,  who  is 
step-fatiier  to  the  daughter,  vduch  promise  is  made  in 
the  presence  of  the  step-father,  will  not  bind  him  to  pay 
for  such  services  unless  it  appears  that  he  knew  they 
were  rendered  in  reliance  upon  the  promise. 

Error  to  the  Circuit  Court  for  Kent  County  to  review 
a  judgment  in  favor  of  plaintiff  in  an  action  brought  to 
recover  compensation  for  services  rendered  by  plaintiff 
to  her  step-father.    Reversed. 

The  facts  sufficiently  appear  in  the  opinion. 
Messrs.  Ward  ^  Ward  for  defendant,  appellant 
Mr.  Clark  H.  Gleason  for  plaintiff,  appellee. 
Morse,  J.,  delivered  the  opinion  of  the  court: 
Plaintiff  was  a  step-daughter  of  John  S.  Smith*  de- 
ceased.    On  November  IS,  1866,  when  plaintiff  was 
about  nine  years  of  age,  her  moAer  married  Mr.  Smith, 
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then  a  widower,  and  went  to  live  with  him.  Sacfa  of  the 
parties  had  separate  estates.  The  wife  owned  eighty 
acres  of  hind,  and  personal  property  vdiere  she  had  lived 
before  her  marriage  to  Mr.  Smith,  and  her  hushand 
owned  eig^ity  acres  where  he  lived  and  some  ctmsiderable 
personal  property,  and  another  forty  acres  of  land.  At 
the  time  of  the  marriage  the  husband  had  five  sons  and 
three  dau^ters,  all  of  whom  lived  at  home,  more  or  less, 
after  the  marriage.  The  wife  had  four  s<his  and  two 
daughters,  by  a  former  marriage,  some  of  ^om  also 
made  it  their  home  there.  The  plaintiff  lived  there  con- 
tinuously until  of  age,  June  24, 1878,  and  continued  to 
live  there  thereafter,  and  to  assist  her  mother,  until  she 
was  married,  December  21,  1888.  Plaintiff  daims  she 
remained  there  from  her  arrival  at  age  until  her  mar- 
riage, assisting  about  the  household  duties  as  defendant's 
hired  servant,  working  for  him  with  the  expectation  on 
her  part,  of  receiving  a  compensation,  and,  on  his  part, 
to  pay  the  same.  Suit  was  commenced  to  recover  there- 
for during  the  lifetime  of  John  S.  Smith;  but,  be  having 
died,  the  suit  was  revived  in  the  name  of  the  administra- 
tor, and  on  the  trial  plaintiff  had  verdict  and  judgment 
for  $600.17. 

Defendant's  first  contention  is  that  plaintiff  could  mly 
recover  upon  an  express  prranise  to  pay,  and  that  the 
trial  court  was  in  error  in  submitting  the  case  to  the  jury 
upon  tbe  question  of  an  implied  promise.  Upon  this 
question  the  court  charged  the  jury:  "The  relationship 
eidsting  between  the  plaintiff  and  her  step-father  at  tbe 
time  this  etaim  accrued  raises  a  presumpti<Hi  of  law  tiiat 


.yGcxiglc 


APPENDIX  1.  SOS 

hn*  services  were  gratuitous,  or,  at  least,  rendered  in  re- 
turn for  parental  care  and  support;  but  such  presump- 
tion is  not  conclusive  against  her  legal  right  to  recover, 
in  the  absent  of  an  express  promise  to  pay  for  the  serv- 
ices. Therefore,  if  you  find  that  Uiere  was  no  express 
promise  to  pay,  and  yet  find,  frcHn  all  the  facts  and  cir- 
cumstanoes  as  shown  by  the  evidence,  that  her  services 
were  rendered  in  the  expectation  by  her  of  receiving  com- 
pensation therefor  and,  by  the  deceased,  of  paying  there- 
for, she  is  entitled  to  recover." 

We  need  not  state  the  evidence  g^ven  on  the  trial,  \m- 
der  wludi  plaintiff's  ooimsel  contends  that  this  instruc- 
tion is  correct.  We  are  satisfied,  the  instruction  cannot 
be  upheld.  The  simple  fact  that  services  are  rendered, 
under  the  circiunstances  claimed,  does  not  raise  a  liabil- 
ity on  the  part  of  the  person  for  irfiom  they  were  ren- 
dered to  pay  therefor.  Bartholomew  v.  Jackson,  20 
J<^ms.  28;  St.  Juds's  Church  v.  Van  Denberg,  81  Mich. 
287;  Hertzog  v.  Hertaog.  29  Pa.  465;  Woods  v.  Ayers, 
89  Mich.  851. 

Where  the  services  are  rendered  to  one  standing  in 
loa>  parenUt,  there  is  no  implied  prcanise  to  pay  for 
lliem,  though  such  presumption  may  be  overcome  by  the 
facts  and  dromistances  of  the  case.  Fross'  App.,  105 
Pa.  258. 

We  find  notiiing  in  this  case,  in  the  facts  and  circum- 
stances, to  overcome  this  presumption.  The  plaintiff 
lived  in  the  family  of  deceased  from  the  time  she  was 
nine  years  of  age,  was  cared  for  as  one  of  the  family 
until  tlte  time  of  her  arrival  at  age,  and  from  that  time 
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onward  the  relationship  continued  up  to  the  time  of  her 
marriage.  She  performed  the  same  duties,  and  dwdt 
iliere  as  a  memher  of  the  family,  as  she  had  done  hefore 
her  becoming  of  age:  had  her  board,  clothing,  and,  from 
time  to  time,  was  given  money,  the  same  as  before  her 
majority.  No  accounts  were  kept  by  either  party,  and 
there  is  certainly  notiiing  in  the  acts  and  conduct  of  the 
parties  indicating  a  promise  to  pay  for  services  rendered, 
or  to  charge  for  the  same. 

It  is  claimed  tiiat  there  was  some  evidence  of  an  ex- 
press promise.  This  consists  in  the  testimony  of  the  two 
broilers  of  the  plaintiff.  The  brother  Ernest  says  that 
he  knew  she  got  nothing  over  there;  and  he  raised  an 
objection  to  her  staying,  when  the  mother  said  abe  should 
be  well  paid  for  her  work  there,  and  that  at  this  time 
the  step-father  sat  right  there,  and  ought  to  have  heard 
it,  but  he  could  not  say  whether  he  did  or  not.  This  was 
some  time  in  1878.  FlaintifTs  brother  John  testified 
that  he  heard  his  mother  say  that  the  plaintiff  should 
have  her  pay,  and  that  the  step-father  Aoidd  pay  it; 
and  that  tiiis  was  said  in  the  presence  of  the  step-fathcar. 
No  claim  is  made  that  the  deceased,  by  any  word  of  his, 
ever  promised  payment ;  but  it  is  insisted  that  liiis  prom- 
ise, made  by  the  mother  in  the  presence  and  hearing  of 
her  husband  that  the  plaintiff  should  be  paid,  was  bind- 
ing upon  the  deceased.  This  would  be  true,  with  stwoe 
additional  elements.  If  tiie  motiier  made  the  promise, 
in  the  presence  and  hearing  of  her  husband,  that  the 
husband  should  pay  the  plaintiff  wages  for  her  services, 
and  the  husband  knew  that  s^e  continued  her  service  in 
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reliance  upon  the  promise,  it  would  he  audi  an  acqui- 
escence in  tlie  arrangement  on  his  part  that  be  would  be 
bound  by  it>  tbe  same  as  though  he  had  made  the  pr{«n- 
ise  himself.  This  would  amount  to  express  authority 
on  his  part  to  iiie  wife  to  make  the  contract;  but  in  law 
does  not  authorize  the  wife,  acting  as  agent  for  the  bus- 
baud  to  bind  him  by  her  contracts,  except  for  necessaries. 

In  Clark  r.  Cox,  82  Midi.  204,  it  was  held  that  the 
wife  had  no  express  authority  to  purchase  necessaries, 
and  that  one  who  furnished  necessaries  to  the  wife  could 
not  recover  against  tiie  husband,  where  it  did  not  appear 
that  the  husband  had  himself  neglected  to  provide  satix 
necessaries  as  were  suitable  to  his  means. 

The  judgment  mutt  be  reveraed  with  casta,  and  a  new 
trial  ordered. 

Shereoood,  Ch.  J.,  and  Long,  CampbeU.  and  Champ^ 
Un,  JJ.,  concurred. 


APPENDIX  2. 

FONSECA  V.  CUNARD  STEAMSHIP  COM- 
PANY. 
158  Massadiusetts  558.— 1891. 

Contract,  with  a  coimt  in  tort,  against  the  defendant, 
as  owner  of  ^he  steamship  Samaria,  for  damage  to  Ae 
plaintiff's  trunk  and  its  contents. 

When  the  plaintiff  engaged  bis  passage  in  London, 
he  received  a  passage  ticket  from  the  defendant's  ag«t 
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there.  This  ticket  consisted  of  a  sheet  of  paper  of  large 
quarto  size,  the  face  and  back  of  wbidi  were  covered  with 
writtoi  and  printed  matter.  Near  the  top  of  the  face  of 
the  ticket,  after  the  name  of  tiie  defendant  corporation 
and  its  list  of  offices  in  Great  Britain,  appeared  in  bold 
type  the  following:  "Passengers'  Contract  Ticket" 
Upcm  the  side  margins  were  various  printed  notices  to 
passengers,  including  the  following: 

"All  passengers  are  requested  to  take  notice  that  the 
owners  of  the  ship  do  not  hold  themselves  responsible  for 
detention  or  delay  arising  {rom  accident,  extraordinary 
or  unavoidable  circumstances,  nor  for  loss,  detrition,  ot 
damage  to  luggage." 

The  body  of  the  face  of  the  ticket  contained  state- 
ments of  the  rights  of  the  passenger  respecting  his  per- 
son and  his  baggage,  the  plaintiff's  name,  age,  and  occu- 
pation, the  bills  of  fare  for  eadi  day  of  the  week,  and  the 
hours  for  meals,  etc.  At  the  bottom  was  printed  the  fol- 
lowing: 

"Fassoigers*  luggage  is  carried  only  upon  the  condi- 
tions set  forth  <m  the  back  hereof.'* 

Upon  the  back,  among  other  printed  matt^,  was  the 
following: 

"The  company  is  not  liable  for  loss  of  or  injury  to  the 
passenger  or  his  luggage,  or  delay  in  the  voyage, 
whether  arising  from  the  act  of  God,  the  Queen's  ene- 
mies, perils  of  the  sea,  rivers,  or  navigation,  restraint 
of  prinoes,  rulers,  and  peoples,  barratry,  or  negligence 
of  Uie  company's  servants  ( whether  on  board  the  steamer 
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or  not) ,  defect  in  the  steamer,  her  machinery,  gear,  fit- 
tings, or  from  any  other  cause  of  whatsoever  nature." 

When  the  plaintiff  received  his  ticket,  his  attentkm 
was  not  aUled  in  any  way  to  any  limitation  of  tixe  de- 
fendant's liabili^. 

Enowlton,  J.  It  is  not  expressly  stated  in  the  re- 
port, that  t^e  law  of  England  was  put  in  evidence  as  a 
fact  in  the  case,  but  it  seems  to  have  been  assumed  at  the 
trial,  if  not  expressly  agreed  that  this  law  should  be  con- 
sidered, and  the  argument  before  this  court  has  pro- 
ceeded on  the  same  assumption.  It  is  conceded  tibat  the 
presiding  justice  correctly  found  and  ruled  aa  follows: 
"That  the  contract  was  a  British  contract;  that,  by  the 
English  law,  a  carrier  may  by  contract  exempt  himself 
from  liability,  even  for  loss  caused  by  his  negligence; 
that  in  this  case,  as  Itie  carrier  has  so  attempted,  and  the 
terms  are  broad  enough  to  exonerate  him,  the  questltm 
remains  of  assent  on  the  part  of  the  plaintiff."  That 
part  of  his  ruling  which  is  called  in  question  by  the  de- 
fendant is  as  follows:  "This  has  been  decided  in  Mas- 
aacbusetts  to  be  a  question  of  evidence,  in  which  the  lex 
fori  is  to  govern;  that,  although  it  has  been  decided  that 
liie  law  ccmdusively  presumes  tiiat  a  consignor  knows 
and  assents  to  the  terms  of  a  bill  of  lading  or  a  shipping 
receipt  whidi  he  takes  without  dissent,  yet  a  passenger 
ticket,  even  thou^  it  be  called  a  'contract  ticket,'  does 
not  stand  on  tiie  same  footing;  that  in  this  case  assent  is 
not  a  condusicHi  of  law,  and  is  not  proved  as  a  matter  of 
fact" 

The  principal  question  before  us  is  whether  tlw  plain- 
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tiff,  by  reason  of  his  acceptance,  and  use  of  his  ticket, 
shall  be  eonclusirely  held  to  hare  assented  to  its  tenns. 
It  has  often  been  decided,  that  one  who  accepts  a  con- 
tract, and  proceeds  to  avail  himself  of  its  provisioos,  is 
bound  by  the  stipulations  and  conditions  expressed  in 
it,  whether  he  reads  them  or  not.  Rice  t.  Dwi^t 
Manuf.  Co.,  2  Cush.  80;  Grace  v.  Adams,  100  Mass. 
505;  Hoadley  v.  Northern  Transportation  Co.,  115 
Mass.  804;  Monitor  Ins.  Co.  t.  Buffum,  115  Mass.  848; 
Geimania  Insurance  Co.  v.  Memphis  &  Charleston  Rail- 
road, 72  N.  Y.  90.  This  rule  is  as  applicable  to  con- 
tracts for  Ihe  carriage  of  persons  or  property  as  to  con- 
tracts of  any  other  kind.  Grace,  v.  Adams,  100  Mass. 
505 ;  Boston  &  Maine  Railroad  v.  Chipman,  146  Mass. 
107;  Parker  v.  South  Eastern  Railway,  2  C.  P,  D.  41«, 
438;  Harris  v.  Great  Western  Railway,  1  Q.  B.  D.  515; 
York  Co.  T.  Central  Railroad,  8  WalL  107;  Hill  v. 
Syracuse,  Binghamton  &  New  York  Railroad,  78  N. 
Y.  851.  The  cases  in  which  it  is  held  that  one  v/ho  re- 
ceives a  ticket  that  appears  to  be  a  mere  check  showing 
tiie  points  between  which  he  is  entitled  to  be  carried,  and 
that  contains  conditions  on  its  back  which  he  does  not 
read,  is  not  bound  by  sudi  oonditi(»is,  do  not  fall  within 
tiiis  rule.  Brown  v.  Eastern  Railroad,  11  Cush.  97; 
Malone  v.  Boston  &  Worcester  Raih-oad,  12  Gray  888 
Henderson  v.  Stevenson,  L.  R.  2  H.  L.  Sc.  470: 
Quimby  v.  Vanderbat,  17  N.  Y.  806;  Railway  Co.  v. 
Stevens,  95  U.  S.  655.  Sudi  a  ticket  does  not  purport 
to  be  a  contract  which  expressly  states  the  rights  of  the 
parties,  but  (Hily  a  check  to  indicate  the  route  over  wfaidi 
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tiie  passenger  ia  to  be  carried,  and  he  is  not  expected  to 
examine  it  to  see  whether  it  ccmtains  any  unusual  stipula- 
tions. The  precise  question  in  the  present  case  is  whether 
the  "contract  ticket"  was  of  such  a  kind  that  the  passen- 
ger baking  it  should  have  understood  that  it  was  a  c(»- 
tract  o(Hitaining  stipulations  which  would  determine  the 
ri^ts  of  tbe  parties  in  reference  to  his  carriage.  If  so, 
he  would  be  expected  to  read  it,  and  if  he  failed  to  do  so, 
he  is  bound  by  its  stipulations.  It  covered  with  print 
and  writing  tiie  greater  part  of  two  large  quarto  pages, 
and  bore  the  signature  of  the  defoidatnt  company,  af- 
fixed by  its  agent,  with  a  blank  space  for  the  signature 
of  the  passenger.  The  fact  that  it  was  not  signed  by  the 
pbuntifF  is  immaterial.  Quimby  v.  Boston  &  Maine  Rail- 
road, ISO  Mass.  865,  and  cases  there  cited.  It  contained 
elaborate  provisions  in  regard  to  &e  rights  of  ^ile  pas- 
senger on  tiie  voyage,  and  even  went  into  such  detail 
as  to  give  the  bill  of  fare  for  eadi  meal  in  the  day  for 
every  day  of  the  week.  No  one  who  could  read  could 
glance  at  it  without  seeing  that  it  undertook  expressly 
to  prescribe  the  particulars  yriddi  should  govern  the  con- 
duct  of  the  parties  until  the  passenger  readied  the  port 
of  destination.  In  that  particular,  It  was  entirely  un- 
like the  pasteboard  tickets  which  are  commonly  sold  to 
passengers  on  railroads.  In  reference  to  this  question, 
tiie  same  rules  of  law  apply  to  a  omtiwrt  to  carry  a  pas- 
senger, as  to  a  contract  for  the  transportation  of  goods. 
There  is  no  reason  iH^y  a  craislgnor  who  Is  bound  by  the 
provisions  of  a  bill  of  lading,  which  he  accepts  without 
Radingr  should  not  be  equally  bound  fay  the  tenni  of  a 
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contract  in  similar  form  to  receive  and  transport  him  as 
a  passenger.  In  Henderson  t.  Stevenson,  vbi  mtpra, 
the  ticket  was  for  transportation  a  short  distance,  from 
Dublin  to  Whitehaven,  and  the  passenger  was  held  not 
bound  to  read  the  notice  on  the  back,  because  it  did  not 
purport  to  be  a  contract,  but  a  mere  dieck  given  as  evi- 
dence of  his  ri^t  to  carriage.  In  later  English  cases, 
it  is  said  that  this  decisicu  went  to  the  extreme  limit  of 
the  law,  and  it  has  repeatedly  been  distingui^ed  from 
cases  where  the  ticket  was  in  a  different  form.  Parker 
V.  South  Eastern  RaUway,  2  C.  F.  D.  416,  428;  Burke 
V.  South  Eastern  Railway,  5  C.  P.  D.  7;  Harris  v. 
Great  Western  Railway,  1  Q.  B.  D.  515.  The  passen- 
ger in  the  last  mentioned  case  had  a  coupon  ticket,  and  it 
was  held  that  he  was  bound  to  know  ^at  was  printed 
as  -a  part  of  the  ticket  Steers  v.  Liverpool,  New  York 
&  Philadelphia  Steamship  Co.  (57  N.  Y.  1)  is  in  its 
essential  facts  almost  identical  with  the  case  at  bar,  and 
it  was  held  that  the  passenger  was  bound  by  the  condi- 
titms  printed  on  the  ticket.  In  Quimby  v.  Boston  & 
Maine  Railroad,  ubi  tupra,  the  same  prindple  was  ap- 
plied to  the  case  of  a  passenger  traveling  <»i  a  free  pass, 
and  no  sound  distinction  can  be  made  between  that  case 
and  the  case  at  bar. 

We  are  of  opinion  that  the  ticket  delivered  to  the 
plaintiff  purported  to  be  a  contract,  and  that  the  defend- 
ant corporation  had  a  right  to  assume  that  he  assented 
to  its  provisions.  All  these  provisions  are  equally  bind- 
ing on  him  as  if  he  had  read  them. 

llie  contract  being  vialid  in  England,  where  it  was 
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made,  and  the  plaintiff's  acceptance  of  it  under  the  cir- 
cumstances being  equivalent  to  an  express  assent  to  it, 
and  it  not  being  illegal  or  immoral,  it  will  be  enforced 
here,  notwithstanding  that  a  similar  contract  made  in 
A&issadhusetts  would  be  held  void  as  against  public  pol- 
icy. Greenwood  v.  Curtis,  6  Mass.  858 ;  Forepaugfa  t. 
Delaware,  Lackawanna  &  Western  Railroad,  128  F^m. 
St.  217,  and  cases  cited;  In  re  Missouri  Steamship  Co., 
42  CL  D.  821,  826,  827;  Liverpool  and  Great  Western 
Steam  Co.  v.  Fhenix  Ins.  Co.,  129  U.  S.  8»7. 

Judgment  for  the  defendant. 


MALONE  v.  BOSTON  &  WORCESTER  RAIL- 
ROAD. 

12  Gray  (Mass.)  888.— 18/i9. 

Action  of  tort  against  the  defendants  as  common  car- 
riers, for  the  loss  upon  their  railroad  of  a  trunk  and  its 
contents. 

The  ticket  issued  to  plaintifiF  had  printed  upon  its 
face,  "Look  on  tbe  back."  On  the  back  was  a  clause 
limiting  the  liability  of  defendant  for  baggage  to  fifty 
dollars,  and  a  notice  that  other  regulations  were  posted 
in  the  cars.  In  the  cars  was  a  similar  notice  as  to  lia- 
bility for  baggage.  Plaintiff  testified  that  he  never  saw 
the  notice  on  the  ticket  or  in  the  car. 

The  trial  judge  submitted  to  the  jury  tbe  questi<m 
whether  the  plaintiff  ever  assented  to  the  limibatioD,  and 
charged  that  the  receiving  of  the  ticket  raised  no  legal 
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presumption  that  plaintiff  had  the  necessary  notice. 
The  jury  returned  a  verdict  for  the  plaintiff. 

Dewey,  J.  This  case  must  be  held  to  be  analogous 
to  the  case  of  Brown  T.  Eastern  Railroad  (llCush.07)> 
and  may,  like  that,  be  decided  without  any  adjudication 
upon  the  broader  question  whether  a  limitation  of  the 
liability  of  the  railroad  company  as  to  the  amount  and 
value  of  the  baggage  of  passengers  transported  (m  the 
road  may  not  be  effectually  secured  by  the  delivery  of  a 
ticket  to  the  passenger  so  printed  in  large  and  fair  type 
on  the  face  of  the  ticket,  that  no  one  could  read  the  part 
of  the  ticket  indicating  the  place  to  which  it  purports 
to  entitle  him  to  be  conveyed  without  also  having 
brought  to  his  notice  the  fact  of  limitation  as  to  liability 
for  his  baggage.  The  presoit  case  as  to  the  ticket  only 
differs  from  the  case  of  Brown  v.  Eastern  Railroad,  in 
having  printed  in  small  type  on  the  face  of  the  ticket, 
"Look  on  tiie  back."  But  there  is  nothing  on  the  face 
of  the  ticket  alluding  to  the  subject  of  baggage;  no  no- 
tice to  look  on  the  back  for  regulatifms  as  to  baggage. 
The  delivery  of  such  a  ticket  does  not  entitle  the  railroad 
company  to  ask  for  instructions  that  there  results  there- 
from a  legal  presumption  of  notice  of  the  restricted  lia- 
bility as  to  tiie  baggage  of  the  passenger.  The  ruling  as 
to  the  placards  posted  in  the  cars  was  correct,  and  no 
legal  presumption  of  notice  arose  therefrom.  The  court 
properly  submitted  the  question  of  notice  to  the  jury  as 
a  question  of  fact 

We  have  not  particularly  oonsidered  the  question  of 
liability  of  the  defendants  «s  to  certain  small  items,  if 
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any,  of  tiie  wearing  apparel  of  the  husilmnd,  that  were 
contained  in  the  lost  trunk.  The  wticles  are  stated  in 
the  bill  of  exceptions  to  have  been  "nearly  wholly  his 
wife's  wearing  apparel,"  and  the  court  was  not  asked  to 
direct  the  jury  to  exclude  tiie  other  articles  in  assessing 
damages.  Without  expressing  any  opinion  upon  the 
point  whether  these  articles,  if  any,  of  the  husband's 
would  be  embraced  in  the  baggage  whidi  tiie  defendants 
assumed  to  transport  as  commtm  carriers,  Hie  husband 
paying  no  fare  for  his  personal  transportation,  the  court 
are  of  the  opinion  that  in  the  present  aspect  of  the  case 
judgment  should  be  entered  generally  on  the  verdict. 
EofceptiotM  overruled. 


APPENDIX  8. 

SHERWOOD  V.  WALKER. 
66  Michigan   568. — 1887. 

MoBSE,  J.  Replevin  for  a  cow.  Suit  commenced  in 
justice's  court.  Judgment  for  plaintiff.  Appealed  to 
Circuit  Court  of  Wayne  County,  and  verdict  and  judg- 
ment for  plaintiff  in  that  court.  The  defendants  bring 
error,  and  set  out  twenty-five  assignments  of  tiie  same. 

The  main  controversy  depends  upon  the  construction 
of  a  contract  for  the  sale  of  the  cow.  The  plaintiff 
daims  thai  tiie  title  passed,  and  bases  his  action  upon 
such  daim.  The  defendants  contend  that  the  contract 
was  executory,  and  by  its  terms  no  title  to  the  animal 
was  acquired  by  plaintiff. 
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The  defendants  reside  at  Detroit,  but  wre  in  business 
at  Walkerville,  Ontario,  and  have  a  farm  at  Greenfield* 
in  Wayne  County,  upon  which  were  some  blooded  cat- 
tle supposed  to  be  barren  as  breeders.  The  Walkers  are 
importers  and  breeders  of  polled  Angus  cattle. 

The  plaintiff  is  a  banker  living  at  Plymouth,  in 
Wayne  County.  He  called  upon  the  defendants  at 
Walkerville  for  the  purchase  of  some  of  their  stock,  but 
found  none  there  that  suited  hun.  Meeting  one  of  the 
defaidants  afterwards,  he  was  informed  that  they  had  a 
few  head  upon  this  Greenfield  farm.  He  was  asked  to 
go  out  and  look  at  them,  with  \he  statement  at  Qit  time 
that  they  were  probably  barren,  and  would  not  breed. 

May  5, 1886,  plaintiff  went  out  to  Greenfield  and  saw 
Ibe  cattle.  A  few  days  thereafter,  he  called  up<m  one 
of  the  defendants  with  tiie  view  of  purchasing  a  cow, 
known  as  "Rose  2d  of  Aberlone."  After  considerable 
talk,  it  was  agreed  that  defendants  would  telephone 
Sherwood  at  his  home  in  Plymouth  in  reference  to  the 
price.  He  second  morning  after  this  talk  he  was  called 
up  by  telephone,  and  the  terms  of  the  sale  were  finally 
agreed  upon.  He  was  to  pay  five  and  one-half  cents 
per  pound,  live  weight,  fifty  pounds  shrinkage.  He  was 
asked  how  he  intended  to  take  the  cow  home,  and  replied 
that  he  mi^t  ship  her  from  King's  cattle-yard.  He  re- 
quested defendants  to  confirm  the  sale  in  writing,  which 
tbey  did  by  sending  him  the  following  letter ; 

"Waixbs.yju;e,  May  15,  1886. 
"T.  0.  Sherwood,  Presidoit,  etc. 
"Dear  Sir, — We  confirm  s^  to  you  of  the  cow.  Rose 
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2d  of  Aberlone,  lot  56  of  our  catalogue,  at  fire  and  a  half 
cents  pep  pound,  less  fifty  pounds  shrink.    We  enclose 
herewith  order  on  Mr.  Graham  for  the  cow.    You  mi^t 
leave  check  with  him,  or  mail  to  us  here,  as  you  prefer. 
"Yours  truly, 

"HiEAM  Walkee  &  Sons." 

The  order  upon  Graham  endosed  in  the  letter  read  as 
follows: 

"Walkeetuxe,  May  15,  1886. 
"Geoboe  Graham, — You    will   please    deliver    at 
King's  cattle-yard  to  Mr.  T.  C.  Sherwood,  Plymouth, 
the  cow  Hose  2d  of  Aberlone,  lot  56  of  our  catalogue. 
Send  halter  with  cow,  and  have  her  weired. 
"Yours  truly, 

"HiBAM  Waleeb  &  Sons." 

On  the  twenty-first  of  the  same  month  the  plaintiff 
went  to  defendants*  farm  at  Greenfield,  and  presoited 
the  order  and  letter  to  Graham,  who  informed  him  that 
the  defendants  had  instructed  him  not  to  deliver  the  cow. 
Soon  after,  the  plaintiff  tendered  to  Hiram  Walker,  one 
of  the  defenduits,  $80,  and  demanded  the  oow.  Walker 
refused  to  take  the  money  or  deliver  the  cow.  Hie 
plaintiff  then  instituted  this  suit 

After  he  had  secured  possession  of  the  oow  under  &e 
writ  of  replevin,  the  plaintiff  caused  her  to  be  weired 
by  the  constable  who  served  the  writ,  at  a  place  other 
than  King's  catUe-yard.    She  weighed  1420  pounds. 

When  the  plaintiff,  upon  the  trial  in  the  Circuit  Court, 
had  submitted  his  proofs  showing  the  above  transaction. 
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defeodants  moved  to  strike  out  and  exclude  the  testi- 
mony trcan  the  case,  for  the  reason  that  it  was  irrelevant. 
and  did  not  tend  to  show  that  the  title  to  the  cow  passed, 
and  that  it  showed  that  the  ocmtract  of  sale  was  merely 
executory.  The  court  refused  the  motion,  «nd  an  ex- 
ception was  taken. 

The  defendants  then  introduced  evidence  tending  to 
show  that  at  the  time  of  the  alleged  sale  it  was  believed 
by  both  the  plaintiff  and  themselves  that  the  cow  was 
barren  and  would  not  breed;  that  she  cost  $850,  and  if 
not  barren  would  be  worth  htun  $750  to  $1000;  that 
after  the  date  of  the  letter,  and  the  order  to  Graham,  the 
defendants  were  informed  by  said  Graham  that  in  his 
judgment  the  cow  was  with  calf,  and  therefore  they  in- 
structed him  not  to  deliver  her  to  plainti£f,  and  on  the 
twentieth  of  May,  1886.  telegraphed  to  the  plaintiff  what 
Graham  thou^t  about  the  cow  being  with  calf,  and  that 
ocmsequently  tiiey  could  not  sell  her.  The  cow  had  a 
oalf  in  the  month  of  October  following. 

On  the  nineteenth  of  May  the  plaintiff  wrote  Graham 
as  follows: 

"Plymouth,  May  19, 1886. 
'*Mb.  Geosoe  Gbaham,  Greenfield. 

"Dear  Sir, — I  have  bought  Rose  or  Lucy  from  Mr. 
Walker,  and  will  be  there  for  her  Friday  morning,  nine 
or  ten  o'clock.    Do  not  water  her  in  the  morning. 
"Yours,  etc, 

"T.  C.  SHEKwoon." 
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Plaintiff  explained  the  mention  of  the  two  cows  in  this 
letter  by  testifying  that,  when  he  wrote  &is  letter,  the 
order  and  letter  of  defendants  were  at  bis  house,  and, 
writing  in  a  hurry,  and  being  uncertain  as  to  the  name 
of  the  cow,  and  not  wishing  his  cow  watered,  he  thought 
it  would  do  no  harm  to  name  them  both,  as  his  bill  of 
sale  would  show  wiuch  one  he  had  purchased.  Plaintiff 
also  testified  that  he  asked  defendants  to  give  him  a 
price  on  the  balance  of  their  herd  at  Greenfield,  as  a 
friend  thought  of  buying  some,  and  received  a  letter 
dated  May  17,  1886,  in  which  tiiey  named  the  price  of 
fire  cattle,  including  Lucy  at  $90,  and  Rose  2d  at  $80. 
When  he  received  the  letter  he  called  defendants  up  by 
teleplKHie,  and  asked  tfaem  why  they  put  Rose  2d  in  the 
Ust,  as  he  had  already  purchased  her.  They  replied  that 
they  knew  he  had,  but  thou^^t  it  would  make  no  differ- 
ence if  plaintiff  and  bis  friend  concluded  to  take  the 
wbole  herd. 

The  foregoing  is  the  substance  of  all  tiie  testimony  in 
the  case. 

The  circuit  judge  instructed  ibe  jury  that  if  they  be- 
lieved the  defendants,  when  they  sent  the  order  and  let- 
ter to  plaintiff,  meant  to  pass  the  title  to  the  cow,  and 
tJiat  the  cow  was  intended  to  be  delivered  to  plaintiff,  it 
did  not  matter  whether  tiie  cow  was  weighed  at  any  par- 
ticular place,  or  by  any  particular  person;  and  if  the 
cow  was  weighed  afterwards,  as  Sherwood  testified,  such 
weighing  would  be  a  sufficient  compliance  with  the  or- 
der; if  they  believed  that  defendants  intended  to  pass 
the  title  by  the  writing,  it  did  not  matter  wfaetiier  the 
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COW  was  wei^Kd  before  or  after  suit  brou^t,  and  the 
plaintiff  would  be  entitled  to  recover. 

The  defendants  submitted  a  number  of  requests,  whidi 
were  refused.  The  substance  of  them  was  that  the  cow 
was  never  deliveied  to  plaintiff,  and  the  title  to  her  did 
not  pass  by  tiie  letter  and  order;  and  that  under  the  con- 
tract, as  evidenced  by  these  writings,  the  title  did  not 
pass  until  the  cow  was  weighed  and  her  price  tiiereby 
determined;  and  that,  if  the  defendants  only  agreed  to 
sell  a  cow  that  would  not  breed,  then  the  barrenness  of 
the  cow  was  a  condition  preced^it  to  passing  title,  and 
plaintiff  cannot  recover.  The  court  also  charged  the 
jury  that  it  was  immaterial  whether  the  cow  was  with 
calf  or  not.  It  will  therefore  be  seen  that  tlie  defend- 
ants claim  tliat,  as  a  matter  of  law,  the  title  to  this  cow 
did  not  pass,  and  that  the  circuit  judge  erred  in  submit- 
ting the  case  to  tlie  jury,  to  be  determined  by  them,  upon 
the  intent  of  the  parties  as  to  whether  or  not  the  title 
passed  with  the  sliding  of  iiie  letter  and  order  by  the 
defendants  to  tiie  plaintiff. 


Hie  following  cases  in  this  court  support  the  instruc- 
tion of  the  court  below  as  to  tlie  'oAeat  of  the  parties  gov- 
erning and  controlling  the  question  of  a  completed  sale^ 
and  tbe  passing  of  title:  Lingham  t.  Eggleston,  27 
Mich.  824;  Wilkinson  t.  HoUday,  88  Id.  886;  Giant  v. 
Merchants*  and  Manufacturers'  Bank,  85  Id.  527;  Car- 
poiter  V.  Graham,  42  Id.  194;  Brewer  v.  Midiigan  Salt 
Ass'n,  47  Id.  584;  WhitccHnb  v.  Whitney,  24  Id.  486; 
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Byles  V.  CoUer,  54  Id.  1;  Scotten  v.  Sutter,  8T  Id.  526, 
582;  Ducey  Lumber  Co.  t.  Lane,  58  Id.  520,  525;  Jen- 
kinson  v.  Monroe  Bros.  &  Co.,  61  Id.  454. 

It  appears  from  the  record  that  both  parties  supposed 
this  cow  was  barren  and  would  not  breed,  and  she  was 
sold  by  tiie  pound  for  an  insignificant  sum  as  compared 
witii  her  real  value  if  a  breeder.  She  was  evidently  sold 
and  purdiased  on  the  relation  of  her  value  for  beef,  un- 
less the  plaintiff  had  learned  of  her  true  condition,  and 
conceded  sudi  knowledge  from  the  defendants.  Before 
the  plaintiff  secured  possession  of  tiie  animal,  the  defend- 
ants learned  that  ^  was  with  calf,  and  therefore  of 
great  value,  and  undertook  to  rescind  the  sale  by  re- 
fusing to  deliver  her.  The  question  arises  whether  they 
had  a  right  to  do  so. 

The  circuit  judge  ruled  that  Ihis  fact  did  not  avmd 
the  sale,  and  it  made  no  difference  whether  she  was  bar- 
ren or  not.  I  am  of  the  opinion  that  tiie  court  erred  in 
this  holding.  I  know  that  this  is  a  close  question,  and 
the  dividing  line  between  the  adjudicated  cases  is  not 
easily  discerned.  But  it  must  be  considered  as  well  set- 
tled that  a  party  who  has  given  an  apparent  consent  to  a 
contract  of  sale  may  refuse  to  execute  it,  or  he  may  avoid 
it  after  it  has  been  completed,  if  the  assent  was  founded, 
or  the  contract  made,  upon  the  mistake  of  a  material 
fact, — such  as  the  subject  matter  of  the  sale,  the  price, 
or  some  collateral  fact  materially  inducing  t&e  agree- 
ment; and  this  can  be  done  when  the  mistake  is  mutual. 
1  Benj.  Sales,  §§605,  606;  Leake,  Cont.  889;  Story, 
Sales  (4Ui  ed.},  §§  148.  877.    See  also  Cutts  v.  GuUd 
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57  N.  Y.  229;  Harvey  v.  Harris,  112  Mass.  82;  Gard- 
ner V.  Lane,  9  Allen  492;  S.  C.  12  Allen  44;  Huth- 
madier  v.  Harris'  Adm'rs,  88  Penn.  St.  491 ;  Byers  t. 
Chapin.  28  Ohio  St  800;  Gibson  v.  Felkie,  87  Micb. 
880.  and  cases  cited;  Allen  v.  Hammond,  11  Pet  S8,  71. 
If  there  is  a  difference  or  misapprehmsicHi  as  to  the 
substance  of  the  thing  bargained  for,  if  the  tiling  actu- 
ally delivered  or  leceiTed  is  diffarent  in  substance  from 
the  thing  bargained  for  imd  intended  to  be  spld,  tiien 
there  is  no  contract;  but  if  it  be  only  a  difference  in  aome 
quality  or  accident,  even  though  the  mistake  may  have 
been  the  actuating  motive  to  the  purchaser  or  seller,  or 
both  of  them,  yet  the  contract  remains  binding. 

"The  difficulty  in  every  case  is  to  determine  whether 
the  mistake  or  misapprdiension  is  as  to  the  substance  of 
the  whole  contract,  going,  as  it  were,  to  the  root  of  the 
matter,  or  only  to  some  point,  even  though  a  material 
point,  an  «rror  as  to  which  does  not  affect  the  substance 
of  the  whole  consideratum."  Kennedy  v.  Panama  &c. 
Mail  Co.,  L.  R.  2  Q.  B.  580, 588. 

It  has  been  held,  in  accordance  with  the  principles 
above  stated,  that  where  a  horse  is  bouj^t  under  the  be- 
lief that  he  is  sound,  and  both  vendor  and  vendee  hon- 
estly believe  him  to  be  sound,  the  purdiaser  must  stand 
by  his  bargain,  and  pay  the  full  price,  unless  there  was  a 
wurranty. 

It  seems  to  me,  however,  in  the  ease  made  by  this  rec- 
ord, that  t&e  mistake  or  misapprehension  of  the  parties 
went  to  tJie  whole  substance  of  the  agreement.  If  the 
oow  was  ft  breeder,  she  was  worth  at  least  $750;  if  bar- 
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ren,  she  was  worth  not  over  $80.  The  parties  would  not 
hare  made  the  contract  of  sale  except  upon  the  under- 
standing and  helief  that  she  was  incapahle  of  breeding, 
and  of  no  use  as  a  cow.  It  is  true  she  is  now  the  identi- 
cal animal  that  they  thou^t  her  to  be  when  the  contract 
was  made;  there  is  no  mistake  as  to  the  identity  of  the 
creature.  Yet  the  mistake  was  not  of  the  mere  quality 
of  the  animal,  but  went  to  the  very  nature  of  the  thing. 
A  barren  cow  is  substantially  a  different  creature  than  a 
breeding  one.  There  is  as  mudi  difference  between 
them  for  all  purposes  of  use  as  there  is  between  an  ox 
and  a  cow  that  is  capable  of  breeding  and  giving  milk. 
If  ^  mutual  mistake  had  simply  related  to  the  fact 
whether  she  Was  with  calf  or  not  for  one  season,  then  it 
might  have  been  a  good  sale;  but  the  mistake  affected 
the  character  of  the  animal  for  all  time,  and  for  her  pres- 
ent  and  ultimate  use.  She  was  not  in  fact  the  animal, 
or  the  kind  of  animal,  the  defendants  intended  to  sell  or 
the  plaintiff  to  buy.  She  was  a  barren  cow,  and,  if  this 
fact  had  been  known,  there  would  have  been  no  contract. 
The  mistake  affected  the  substance  of  the  whole  consid-^ 
eration,  and  it  must  be  considered  that  there  was  no  con- 
tract to  sell,  or  sale  of  ttie  cow  as  she  actually  was.  The 
thing  sold  and  bought  had  in  fact  no  existence.  Shs 
was  sold  as  a  beef  creature  would  be  sold;  she  is  in  fact 
a  breeding  cow,  and  a  valuable  one. 

The  court  should  have  instructed  the  jury  that  if  they 
found  that  the  cow  was  scdd,  or  contracted  to  be  sold, 
upon  ^e  understanding  of  both  parties  that  she  was 
barren,  and  tiseless  for  the  purpose  of  breeding,  and  that 


.yGcxiglc 


n*  APPENDIX  4. 

in  fact  die  was  not  barren,  but  capable  of  breeding,  then 
the  defendants  had  a  right  to  rescind,  and  to  refuse  to 
deliver,  and  the  verdict  ^ould  be  in  their  favor. 

The  judgment  of  tiie  court  below  must  be  reversed, 
and  a  new  trial  granted,  with  costs  of  this  court  to  de- 
fendants. 

Campbell,  C,  J.,  and  ChampUn,  J.,  concurred.  Sher- 
wood, J.,  dissented. 


APPENDIX  4. 

LAIDLAW  V.  ORGAN. 

2  Wheaton  (U.  S.)  178.— 1817. 

Petition  or  libel  for  the  possession  of  one  hundred  uid 
eleven  hogsheads  of  tobacco,  and  for  the  sequestration 
of  the  same  pending  the  final  decision  of  the  court  An- 
swer by  defendants  disclaiming  any  interest  in  the  to* 
bacco,  and  bill  of  interpleader  by  Boorman  and  Johnscn, 
who  daimed  the  ownerrfiip  of  the  same.  Writ  of  se- 
questration was  granted,  and  on  tiie  trial  a  verdict  was 
directed  for  the  plaintiff,  and  final  judgment  entered  for 
the  possession  of  the  tobacco,  and  for  costs.  Writ  of 
error  by  defendants. 

The  bill  of  exceptions  was  in  part  as  foUows: 

"And  it  appearing  in  evidence  in  the  said  cause,  Hut 
on  the  night  of  the  18th  of  February,  1816,  Messrs.  Liv- 
ingston, White,  and  Shepherd  brought  from  the  British 
fleet  the  news  that  a  treaty  of  peace  had  heea  signed  at 
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GJient,  by  the  Ainc9:<ican  and  British  commissioners,  con- 
tained in  a  letter  from  Lord  Bathurst  to  the  Lord  Mayor 
of  London,  published  in  the  British  newspapers,  and  that 
Mr.  White  caused  the  same  to  be  made  public,  in  a  band- 
bill,  on  Sunday  morning,  8  o'dock,  the  19th  of  Feb- 
Tuarj,  1815,  and  that  the  brotiier  of  Mr.  Shepherd,  one 
of  these  gentlemen,  and  ^o  was  interested  in  one-third 
of  the  profits  of  the  purdiase  set  forth  in  said  plaintiffs 
petition,  had  on  Sunday  morning,  the  I&th  of  February, 
1815,  communicated  said  news  to  the  plaintiff;  that  the 
said  plaintiff,  cai  receiving  said  news,  called  on  Francis 
Girault  (with  whrnn  he  had  been  bargaining  for  the  to- 
bacco mentioned  in  the  petition,  the  evening  previous) , 
said  Francis  Girault  being  one  of  the  said  house  of  trade 
of  Peter  Laidlow  &  Co.,  soon  after  sunrise  on  the  morn- 
ing of  Sunday,  the  19th  of  February,  1815,  before  he  had 
heard  said  news.  Said  Girault  asked  if  there  was  any 
news  which  was  calculated  to  enhance  the  price  or  value 
of  the  artide  about  to  be  pundiased;  and  that  the  said 
purchase  was  then  and  there  made,  and  the  bill  of  par- 
cels annexed  to  the  plaintiff's  petitioo,  ddivered  to  the 
plaintiff,  between  8  and  9  o'clock  in  the  morning  of  that 
day;  and  that,  in  consequence  of  said  news,  the  value 
of  said  article  had  risen  from  80  to  50  per  cent  There 
being  no  evidence  that  the  plamtiff  bad  asserted  or  sug- 
gested anything  to  the  said  Girault,  calculated  to  impose 
upon  him  with  respect  to  said  news,  and  to  induce  him 
to  think  or  believe  that  it  did  not  exist;  and  it  appearing 
that  the  said  Girault,  when  applied  to,  on  the  next  day, 
Monday,  the  20th  of  February,  1815.  on  behalf  of  the 
plaintiff,  for  an  invoice  of  said  tobacco,  did  not  then  ob- 
ject to  tJie  said  sale,  but  promised  to  deliver  the  invoice 
to  the  said  plaintiff,  in  tbe  course  of  the  forenoon  of  that 
day;  the  court  diarged  the  jury  to  find  for  the  plaintiff. 
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Wherefore,  that  justice,  by  due  course  of  law,  may  be 
done  in  this  case,  the  counsel  of  said  defendants,  for 
them,  and  on  their  behalf,  prays  the  court  that  this  bill 
of  excex>tions  be  filed,  alloFwed,  and  certified  as  the  law 
directs. 

"(Signed)      Dominice  A.  Hall,  District  Judge. 

"New  Orleans,  this  8d  day  of  May,  1810." 

Habsball,  C.  J.  The  question  in  this  case  is, 
whether  the  intelligence  of  extrinsic  circumstances,  widcii 
might  influence  the  price  of  the  o(»nmodity,  and  whidb 
was  exclusively  within  the  knowledge  of  the  vendee, 
ought  to  have  been  conmiunicated  by  him  to  the  vendor? 
The  court  is  c^  opinion,  that  he  was  not  hound  to  com- 
municate it.  It  would  be  difficult  to  circumscribe  the 
contrary  doctrine  within  proper  limits,  where  the  means 
of  intdligaiee  are  equally  accessible  to  both  parties.  But 
at  the  same  time,  each  party  must  take  care  not  to  say 
or  do  anything  tending  to  impose  upon  the  other. 

l^e  court  thinks  that  the  absolute  instruction  of  the 
judge  was  erroneous,  and  that  the  question,  whether  any 
imposition  was  practiced  by  the  vendee  upon  the  v«ador, 
ought  to  have  beoi  submitted  to  the  jury.  For  these 
reasims,  the  judgment  must  be  reversed,  and  the  cause 
remanded  to  the  District  Court  of  Louisiana,  with  direc* 
ticma  to  award  a  ventre  faciaa  de  novo. 

Judgment  reverted,  and  vemre  de  novo  aaoarded. 
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APPENDIX  5. 

STEVENS  v.  COON. 

1  Pinney  (Wis.)  856.-1848. 

Dunn,  C.  J.  Error  is  brought  in  this  case  to  reverse 
a  judgment  of  ibe  District  Court  of  Jefferson  County. 

Coon,  plaintiff  below,  brought  his  action  of  assumpsit 
against  Stevens,  defendant  below,  to  recover  damages 
on  a  liability  growing  out  of  a  contract,  which  is  in  the 
words,  etc.,  foUowing,  viz.: 

"Aettob.  March  28,  1889. 
"In  consideration  of  C.  J.  Coon  entering  the  west  half 
of  the  northwest  quarter  of  section  85,  in  town  18,  range 
IS,  I  bind  myself  that  the  said  eighty  acres  of  land  shall 
sell,  on  or  before  the  1st  October  next,  for  two  hundred 
dollars  or  more,  and  the  said  Coon  agrees  to  give  me  one- 
half  of  the  amoimt  over  two  hundred  doUars  said  land 
may  sell  for  in  consideration  of  my  warranty. 

"Hamilton  Stevens. 
"I  agree  to  the  above  contract. 

"C.  J.  Coon." 

At  the  August  term  of  the  said  Jefferson  County  Dis- 
trict Court,  in  the  year  1840,  the  said  defendant  Stevens 
pleaded  the  general  issue  which  was  joined  by  the  said 
plaintiff  Coon,  and  after  several  continuances  the  case 
was  tried  at  the  October  term,  1842.  On  the  trial,  tiie 
above  contract,  and  the  receiver's  receipt  to  said  plaintiff 
Coon,  for  the  purchase  money  for  said  tract  of  land  de- 
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scribed  in  said  contract,  were  read  in  evidence  to  the 
jury,  and  Abraham  Vanderpocd,  a  witness,  testified 
"that  he  had  visited  that  part  of  the  country  niiere  the 
land  lies,  specified  in  said  writing,  and  was  upon  the 
same,  as  he  has  no  doubt,  and  estimated  the  present  value 
of  the  same  at  $1.50  per  acre,  and  timt  in  October,  1839, 
it  might  be  wortii  $1.25  an  acre."  Upon  this  evidence 
and  testimony  the  plainti£F  rested  his  case. 

Under  the  construction  put  on  the  contract  read  in  evi- 
dence, the  jury  found  frar  the  plaintiff  $116.50  in  dam- 
ages, and  judgment  was  entered  thereon.  There  is  man- 
ifest error  in  this  decision  of  the  court.  From  an  in- 
spection of  the  (xmtract,  it  is  obvious  that  it  is  not  such 
an  one  as  is  obligatory  on  either  party.  There  is  no  reci- 
procity of  benefit,  and  it  binds  the  defendant  below  to 
the  performance  of  a  legal  impossibility,  so  palpable  to 
the  contracting  parties  that  it  could  not  bare  been  se- 
riously intended  by  the  parties  as  obligatory  on  either. 
The  undertaking  of  the  defendant  below  is,  "that  plain- 
tiff's tract  of  land  shall  sell  for  ft  certain  sum  by  a  given 
day."  Is  it  not  legally  impossible  for  him  to  perf(»in 
this  undertaking?  Certatinly,  no  man  can  in  legal  con- 
templation force  the  sale  of  another's  property  by  a 
given  day,  or  by  any  day,  as  of  his  own  act.  The  plain- 
tiff waa  well  apprised  of  the  deficiency  of  bis  contract 
on  the  trial,  as  the  testimony  of  his  witness  was  entirely 
apart  from  the  contract  sued  on,  and  was  directed  in  part 
to  a  different  c<Hitract,  and  such  an  <Hie  as  the  law  would 
have  recognized.  If  the  contract  had  berai  that  the  tract 
of  land  would  be  worth  $200  by  a  given  day,  then  it 
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could  have  been  recovered  on,  if  it  did  not  rise  to  tiiat 
value  in  the  time.  1  Comyn  on  Contracts,  14,  16,  18; 
Comyn's  Dig.,  title  "Agreement";  1  Pothier  on  Obli- 
gations, 71;  6  Petersdorf*s  Abridg.  218;  2  Sand.  1S7 
(d) .  The  District  Court  should  not  hare  entered  judg- 
ment on  the  finding  of  the  jury  in  this  case.  The  con- 
struction of  the  ctHitract  by  the  District  Court  was  er- 
roneous. 

Judgment  reversed  with  costs. 


THOBNE  V.  DEAS. 
4  Johnson  (N.  Y.)  84.-1809. 

This  was  an  action  on  the  case,  for  a  nonfeasance,  in 
not  causing  insurance  to  be  made  on  a  certain  vessel, 
called  the  Sea  Nymph,  on  a  voyage  from  New  York  to 
Camden,  in  North  Carolina. 

The  plaintiffs  were  copartners  in  trade,  and  joint  own- 
ers of  one  moiety  of  a  brig  called  the  Sea  Nymph,  and 
the  defendant  was  sole  owner  of  the  other  moiety  of  the 
same  vessel.  The  brig  sailed  in  ballast,  tiie  1st  Decem- 
ber, 1804,  on  a  voyage  to  Camden,  in  North  Carolina, 
with  William  Tbome,  one  of  the  plaintiffs,  on  board, 
and  was  to  proceed  from  that  place  to  Europe  or  the 
West  Indies.  The  plaintiffs  Mid  defendant  were  in- 
terested in  the  voyage,  in  proportion  to  their  respective 
interests  in  liie  v^el.  On  the  day  the  vessel  sailed,  a 
conversation  took  place  betweoi  William  Thome,  one 
of  the  plaintiffs,  and  the  defraidant,  relative  to  the  in- 
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flurance  of  the  vessel,  in  which  W.  Thome  requested  the 
defendant  that  insurance  might  be  made;  to  which  the 
defendant  replied,  "that  he  (Thome)  might  make  him- 
self perfectly  easy  on  the  subject,  for  that  the  same 
should  be  done."  About  ten  days  after  the  departure 
of  the  vessel  on  ber  voyage,  the  defendant  said  to  Daniel 
Thome,  one  of  the  plaintiflFs,  "Well,  we  have  saved  the 
insurance  on  the  brig."  D.  Thome  asked,  "How  so? 
or  whether  the  defendant  had  heard  of  her  arrival?"  To 
idndi  the  defendant  answered,  "No;  but  that,  from  flie 
winds,  he  presumed  that  she  had  arrived,  and  that  he 
had  not  yet  effected  any  insurance."  On  this,  D.  Thome 
expressed  his  surprise,  and  observed,  "that  he  supposed 
that  the  insurance  had  been  effected  immediately,  by  the 
defendant,  according  to  his  pmnise,  otherwise  he  would 
have  had  it  done  himself,  and  tiiat,  if  the  defendant 
would  not  have  the  insunmce  immediately  made,  he 
would  have  it  effected."  The  defendant  replied  that  "he 
(D.  Thome)  mi^t  make  himself  easy,  for  he  would 
that  day  apply  to  the  insurance  offices,  and  hare  it 
done." 

The  vessel  was  wrecked  cm  the  21st  December,  on  the 
coast  of  Nortii  Carolina.  Xo  insurance  had  been  ef- 
fected. No  abandonment  was  made  to  the  dcfendimt 
by  the  plaintiffs. 

The  defendant  moved  for  a  nonsuit  m  the  ground 
that  the  promise  was  without  consideration  and  void; 
and  that,  if  the  promise  was  binding,  the  plaintiffs  could 
not  recover,  without  a  previous  abandonment  to  the  de- 
femiaiit.    l^tese  points  wot  reserved  by  the  judge. 
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A  verdict  was  taken  for  the  plaintiffs,  for  one-half  of 
the  cost  of  the  resael,  with  interest,  subject  to  Uie  opinkn 
of  the  court  on  the  points  reserved. 

Kesi,  C.  J.,  delivered  the  opinion  of  the  court.  The 
diief  objection  raised  to  the  li^it  of  recovery  in  this 
case  is  the  want  of  a  consideraticm  for  the  promise.  The 
offer,  on  the  part  of  the  defendant,  to  cause  insurance 
to  be  effected,  was  perfectly  voluntary.  Will,  then,  an 
action  lie,  when  one  party  entrusts  the  performance  of  a 
business  to  another,  who  undertakes  to  do  it  gratuitously, 
and  wholly  <»nits  to  do  it?  If  the  party  who  makes  this 
engagement  enters  up<Hi  the  execution  of  tlie  business, 
and  does  it  amiss,  through  the  want  of  due  care,  by  whidi 
damage  ensues  to  the  other  party,  an  action  will  lie  for 
this  •miafeaaance.  But  the  defendant  never  entered  upon 
the  execution  of  his  undertaking,  and  the  action  is 
brought  tor  the  nonfeasance.  Sir  William  Jones,  in  fads 
Essay  an  tjie  Law  of  Bailments,  0(Hisiders  this  species  of 
underteking  to  be  as  extensively  binding  in  the  English 
law  as  the  contract  of  mandatum  in  the  Roman  law;  and 
that  an  action  will  lie  for  damage  occasioned  by  the  non- 
performance of  a  promise  to  bec(»ne  a  mandatory, 
though  the  promise  be  purely  gratuitous.  This  treatise 
stands  high  with  the  profession,  as  a  learned  and  classi- 
cal performance,  and  I  regret  that,  on  this  ptnnt,  I  find 
so  much  reason  to  question  its  accuracy.  I  have  care- 
fully examined  all  the  authorities  to  which  he  refers. 
He  has  not  produced  a  single  adjudged  case,  but  only 
some  dicta  (and  those  equivocal)  from  the  Year  Books, 
in  support  of  his  opinion;  and  was  it  not  for  the  wei^^t 
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whicb  the  autiiority  of  so  respectable  a  name  imposes,  I 
^HHild  have  supposed  the  question  too  well  settled  to  ad- 
mit of  an  argument. 

A  ^rt  review  of  the  leading  cases  will  show  that,  by 
the  common  law,  a  mandatory,  or  cme  wiio  undertakes 
to  do  an  act  for  another  without  reward,  is  not  answera- 
ble for  omitting  to  do  the  act,  and  is  cmly  responsible 
when  he  attempts  to  do  it,  and  does  it  amiss.  In  other 
words,  he  is  responsible  for  a  mi»fea«a-nce,  but  not  for  a 
nonfeasance,  even  though  special  damages  are  arerred. 
Those  who  are  ccmversant  with  the  doctrine  of  num- 
datum  in  the  Civil  Law,  and  have  perceived  the  equity 
whidi  supports  it  and  iiie  good  faith  which  it  enforces, 
may,  peihaps,  feel  a  pcarlion  of  regret  that  Sir  William 
Jones  was  not  successful  in  his  attempt  to  engraft  this 
doctrine,  in  all  its  extent,  into  the  English  law.  I  have 
no  doubt  of  the  perfect  justice  of  the  Roman  rule,  on 
the  ground  that  good  faith  ought  to  be  observed,  because 
the  employer,  placing  reliance  upon  that  good  faitii  in 
the  mandatory,  was  thereby  prevented  from  doing  ti»e 
act  himself,  or  employing  another  to  do  it.  This  is  the 
reason  which  is  given  in  the  Institutes  for  the  rule:  Man- 
datum  non  autcipere  cuSibet  Uberum  est;  tuaceptum 
autem  consummandum  est,  aut  quam  primum  renun- 
ciandnm,  ut  per  semetipsum  aut  per  alium,  eandem  rem 
mandator  ea^equatur,  Inst.  lib.  8,  27,  11.  But  there 
are  many  rights  of  moral  obligation  which  Civil  Laws 
do  not  enforce,  and  are,  therefore,  left  to  the  ocnscience 
of  the  individual,  as  ri^ts  of  imx>erfect  obligation;  and 
the  promise  before  us  seems  to  have  beoi  so  left  by  the 
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OMnmon  law,  winsb  w«  caiinot  alter,  and  vhidi  we  are 
bound  to  pronounce. 

llie  earliest  case  on  this  subject  is  that  of  Wa,ttoa  v. 
Biinth  (Year  Book,  2  Hen.  IV  8  b) ,  in  which  it  appears 
tiist  the  defendant  pranised  to  repair  certain  houses  of 
the  plaintiff,  and  had  neglected  to  do  it,  to  his  damage. 
The  plaintiff  was  nonsuited,  because  he  had  shown  no 
covenant;  and  Brincheley  said,  that  if  the  plaintiff  had 
counted  that  the  thing  had  been  commenced,  and  after- 
VDordt,  hy  negligence,  nothing  done,  it  had  been  other- 
wise. Here  the  court  at  once  took  the  distinction  be- 
tween  nonfeasance  and  misfeasance.  No  consideration 
was  stated  and  tbe  court  required  a  covenant  to  bind  the 
party. 

In  the  next  case,  11  Hen.  IV  88  a,  an  action  was 
btwi^t  against  a  carpenter,  stating  that  he  had  under- 
ti^en  to  build  a  house  for  the  plaintiff  witiiin  a  certain 
time,  and  had  not  done  it.  The  plaintiff  was  also  ncm- 
suited,  because  the  imdertaking  was  not  binding  without 
a  specialty;  but,  says  the  case,  if  he  had  tmdertaken  to 
huSd  the  house,  and  had  done  it  iUy  or  negligently,  an 
actimi  would  hare  lain,  without  deed.  Brooke  {Action 
sur  le  Case,  pL  40)  in  citing  the  above  case,  says,  that  "it 
seems  to  be  good  law  to  this  day;  wherefore  the  acticm 
upon  the  case  which  shall  be  brought  upcm  the  assump- 
tim,  nmst  state  that  for  such  a  sum  of  money  to  him 
paid,  etc.,  and  that  in  the  above  case,  it  is  assumed,  that 
there  was  no  sum  of  moaey,  tiieref  ore  it  was  a  nud/um 
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The  case  of  8  H«i.  VI  86  b  is  one  refrared  t(^  in  the 
Essay  on  Bailments,  as  containing  the  opinloD  of  some 
of  the  judges,  that  such  an  action  as  the  present  oouM  be 
maintained.  It  was  an  actim  against  Watkins,  a  miU- 
wright,  for  not  building  a  mill  according  to  pmnise. 
There  was  no  dedsion  upon  the  questitHi,  and  in  the  kxig 
conversation  between  the  counsel  and  the  court,  there 
was  some  difference  of  opinion  oa  the  point.  The  coun- 
sel for  the  defoidant  contended  that  a  consideration 
ou^t  to  have  been  stated;  and  of  the  three  judges  who 
expressed  any  opini<xi,  one  concurred  wrQi  the  counsel 
for  tiie  defendrait,  and  another  (Babington,  C.  J.)  was 
in  favor  of  the  actim,  but  he  said  nothing  expressly 
about  the  point  of  consideraticHi,  and  the  third  (Cokain, 
J.)  said,  it  appeared  to  him  that  the  plaintiff  had  so  de- 
dared,  for  it  shall  not  be  intended  that  tl^  defendant 
would  build  the  mill  for  nothmg.  So  far  is  this  case 
from  giving  countenance  to  the  preseut  acticm,  that 
Brooke  (Action  »ur  le  Cage,  pi.  7,  and  Contracts  pL  6) 
considered  it  as  ctmtaining  the  opinicHi  of  the  court,  that 
the  plaintiifs  ought  to  have  set  forth  what  the  miUwrigfat 
was  to  have  for  his  labor,  for  otherwise  it  was  a  nude 
pact;  and  in  Coggs  v.  Bernard,  Mr.  Justice  Gould  gave 
the  same  exposition  of  the  case. 

Hie  general  question  whether  assumpsit  would 
lie  f OT  a  non-feasance  agitated  the  courts  in  a  va- 
riety of  cases  afterwards,  down  to  the  time  of  Henry 
VII.  14  Hen.  VI  18  b.  ^  58;  19  Hen.  VI  49  a.  pL 
S;  M  Hen.  VI  84  a,  pL  4;  2  Hen.  VII  11,  pi.  »;  21 
HiB.  VII  41a,pLM.    There  was  no  dispute  or  doubt, 
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but  that  an  action  upon  the  case  lay  for  a  misfeatance  in 
the  breach  of  a  trust  undertaken  voluntarily.  The  point 
in  controversy  was,  whether  an  action  upon  the  case  lay 
for  a  n&nfeagance,  or  non-performance  of  an  agreement, 
Mid  whether  there  was  any  remedy  where  the  party  had 
not  secured  himself  by  a  covenant  or  specialty.  But 
none  of  these  cases,  nor,  as  far  as  I  can  discover,  do  any 
of  the  dicta  of  the  judges  in  them  go  so  far  as  to  say,  that 
an  assumpsit  would  He  for  the  non-performance  of  a 
promise,  without  stating  a  consideration  for  the  promise. 
And  when,  at  last,  an  action  upon  the  case  for  the  non- 
performance of  an  undertaking  came  to  be  established, 
the  necessity  of  showing  a  consideration  was  explicitly 
avowed. 

Sir  WilHam  J(»ies  says,  that  "a  case  in  Brooke,  made 
complete  from  the  Year  Book  to  which  he  refers,  seems 
directly  in  pwnt."  The  case  referred  to  is  21  Hen.  VII 
41,  and  it  is  given  as  a  loose  note  of  the  reporter.  The 
chief  justice  is  there  made  to  say,  that  if  one  agree  with 
me  to  build  a  house  by  sudi  a  day,  and  he  does  not  build 
it,  I  have  an  action  on  the  case  for  this  nonfeasance, 
equally  as  if  be  had  done  it  uniss.  Nothing  is  here  said 
about  a  consideration;  but  in  Hie  next  instance  which  the 
judge  gives  of  a  nonfeasance  for  which  an  action  on  the 
case  lies,  he  states  a  ccmsideration  piud.  This  case,  how- 
ever, is  better  repoded  hi  Eeilway,  78,  pi.  5,  and  this  last 
report  must  have  been  overlooked  by  the  author  of  the 
Essay.  Frowieke,  C.  J.,  th««  says,  "that  if  I  covenant 
with  a  carpenter  to  build  a  house,  and  pay  him  Ml.  bo 
b«3d  a  house,  by  «  «ertain  day,  and  be  does  not  do  it,  I 
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hare  a  good  action  up<xi  the  case,  by  reason  of  the  pay- 
ment of  my  money;  and  without  payment  of  the  money 
in  this  case,  no  remedy.  And  yet,  if  he  make  the  house 
in  a  bad  maimer,  an  action  upon  the  case  lies;  and  so  for 
the  nonfeastmcej  if  the  money  be  paid,  actum  upon  the 
case  lies." 

There  is,  thai,  no  just  reasMi  to  infer,  from  Ihe  ancient 
authorities,  that  sudi  a  promise  as  the  one  hefore  us  is 
good,  without  showing  a  consideration.  The  whole  cur- 
rent of  the  decisicms  runs  the  other  way,  and,  from  the 
time  of  Henry  VII  to  this  time,  the  same  law  has  be^ 
uniformly  maintained. 

Tlie  doctrine  on  this  subjed^  in  tJie  Essay  on  Bail- 
ments, is  true,  in  reference  to  Ihe  civil  law,  but  is  totally 
unfounded  in  reference  to  the  English  law;  and  to  those 
who  hare  attaitively  examined  the  head  of  Mandates,  in 
that  Essay,  I  hazard  nothing  in  asserting  that  that  part 
of  the  treatise  appears  to  be  hastily  and  loosely  written. 
It  does  not  discriminate  well  between  the  cases;  it  is  not 
very  profound  in  research,  and  is  destitute  of  true  legal 
precision. 

But  the  counsel  for  the  plaintiffs  c(«taided,  that  if  the 
general  rul&of  the  common  law  was  against  the  action, 
this  was  a  cc»nmercial  question,  Arising  on  a  subject  of 
insmrance,  as  to  which  a  different  rule  had  been  adopted. 
The  case  of  Willdns(ni  v.  Coverdale  (1  Esp.  Rep.  75) 
was  upon  a  promise  to  cause  a  house  to  be  insured,  and 
Lord  Kenycm  held,  that  the  defendant  was  answerable 
only  upon  the  ground  tiiat  he  had  proceeded  to  execute 
the  trust,  and  had  done  it  negligortly.    The  distinction 
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therefore,  if  any  exists,  must  be  ocHifined  to  cases  of  ma- 
rioe  insurance.  In  Smith  r.  Lascelles  (2  Term  Rep. 
188)  Mr.  Justice  Buller  said  it  was  settled  law,  that  there 
were  three  cases  in  whidi  a  merdiant,  in  England,  was 
bound  to  insure  for  his  correspcmdoit  abroad. 

1.  Where  the  m«*chant  abroad  has  effects  ia  tbe 
hands  of  his  correspondent  in  England,  and  he  orders 
him  to  insure. 

2.  Where  he  has  no  effects,  but,  from  the  coiurse  of 
dealing  between  th«n,  the  one  has  been  used  to  send  or- 
ders for  insurance,  and  the  other  to  obey  tliem. 

8.  Where  the  merchant  abroad  sends  bills  of  lading 
to  his  correspMident  in  England,  and  engrafts  on  them 
an  order  to  insure,  as  the  implied  ocxidition  of  accept- 
ance, and  the  other  accepts. 

The  case  itself,  which  gave  rise  to  these  observations, 
and  the  two  cases  referred  to  in  the  note  to  the  report, 
were  all  instances  of  mufeasance,  in  proceeding  to  exe- 
cute the  trust,  and  in  not  executing  it  well.  But  I  shall 
not  question  the  applicatitm  of  this  rule,  as  stated  by 
Buller,  to  cases  of  nonfeasance,  for  so  it  seems  to  have 
been  applied  in  Webster  v.  De  Taatet,  7  Term  Rep.  157. 
They  have,  however,  no  application  to  the  present  case. 
The  defendant  here  was  not  a  factor  or  agent  to  the 
plaintiffs,  witiiin  the  purview  of  the  law  merdiant. 
There  is  no  color  for  such  a  suggestion.  A  factor,  or 
commercial  agent,  is  employed  by  merchants  to  transact 
business  abroad,  and  for  which  he  is  entitled  to  a  com- 
mission or  allowance.  Malyne,  81;  Beawes,  44.  In 
every  instance  given,  of  the  responsibility  of  an  agent 
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for  not  insuiingt  the  agent  answered  to  liie  definition 
given  of  a  factor,  who  transacted  business  for  his  prin- 
cipal, who  was  absent,  or  resided  abroad;  and  tiiere  were 
spedal  circumstances  in  eadi  of  these  cases,  from  which 
the  agent  was  to  be  charged;  but  none  of  those  circum- 
stances exist  in  this  case.  If  the  defendant  had  been  a 
broker,  whose  business  it  was  to  procure  insurances  for 
others,  upon  a  regular  commission,  the  case  might,  pos- 
sibly, have  been  different.  I  mean  not  to  say,  that  a 
factor  or  commerdal  agent  cannot  exist,  if  he  and  his 
principal  reside  together  at  the  same  time,  in  tiie  same 
place;  but  there  is  nothing  here  from  which  to  infer  that 
the  defendsnt  was  a  factor,  imkss  it  be  the  business  he 
assumed  to  perform,  viz.,  to  procure  the  insurance  of  a 
vessel,  and  that  fact  alone  will  not  make  him  a  factor. 
Svery  person  wbo  undertakes  to  do  any  specific  act,  re- 
lating to  any  subject  of  a  commercial  nature,  would 
equally  become,  quoad  hoc,  a  factor;  a  propositiwi  too 
extravagant  to  be  maintained.  It  is  very  dear,  fnnn 
tiiis  case,  that  the  defendant  undertook  to  have  the  in- 
surance effected,  as  a  voluntary  and  gratuitous  act,  with- 
out the  least  idea  of  entitling  himself  to  a  commission  for 
domg  it.  He  had  an  equal  interest  in  the  vessel  with  the 
plaintiffs,  and  what  he  undertoc^  to  do  was  as  mudi  for 
his  own  benefit  as  theirs.  It  might  as  well  be  said,  that 
whenever  one  partner  promises  his  copartner  to  do  any 
particular  act  for  the  conmitm  benefit,  be  beromes,  in 
that  instuice,  a  factor  to  his  copartner,  and  entitled  to 
a  commission.  The  plaintiffs  have,  tiien,  failed  in  their 
attempt  to  bring  this  case  within  the  range  of  the  de- 
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dsicms,  or  within  any  principle  wtiidi  gives  an  action 
against  a  commercial  agent,  who  neglects  to  insuie  for 
bis  correspondent.  Upon  the  whole  view  of  the  case, 
therefore,  we  are  of  opinion  that  the  defendant  is  en- 
titled to  judgment.         Jvdgment  for  the  defendant. 

JOHNSON'S  ADMTl  v.  SELLERS'  ADM'R. 
8S  Alabama   265.— 18S8. 

Appeal  from  the  Circuit  Court  of  Wilcox. 

J(^m9(Hi  contracted  to  teach  school  at  Camden,  the 
trustees  of  the  sdiool  understanding  tbat  he  also  en- 
gaged to  bring  his  wife  with  him  as  a  teacher.  Johnson 
contended  that  he  did  not  consider  that  be  bad  made  a 
contract  to  bring  her.  The  evidence  tended  to  show 
that  thereafter  Sellers  agreed  to  pay  Johnson  $2,500  if 
he  would  bring  Mrs.  Jt^mson  wi&  him  to  teadi  at  Cam- 
den. 

Walkeb,  J.  Tbe  counsel  for  the  appellant  only  con- 
tends, that  the  first,  fourth,  ninth,  and  tenth  diarges 
given  are  erroneous;  and  we  will,  therefore,  confine  our 
attention  to  them.  Upon  tiie  first  diarge  it  is  not  neces- 
sary ibat  we  should  pass,  as  the  question  made  upon  it 
will  not  probably  again  arise. 

(1.)  The  court  erred  in  giving  the  fourth  diarge. 
The  contracting  parties  are  not  bound  beyond  the  stipu- 
lations of  the  contract.  Oiw  of  the  parties  is  not  bound 
to  perform  an  act,  not  within  the  stipulaticns  of  the  con- 
tract, because  it  was  understood  by  the  other  party  that 
he  would  perform  it,  and  he  knew  of  that  understand- 
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ing.  The  effect  of  the  charge  was,  to  fa<^d  Johnstm 
bound  to  biing  his  wife  with  him,  although  he  did  not 
oontract  to  do  so,  because  it  was  known  to  him  that  l^e 
trustees  understood  that  he  was  to  bring  her  witii  him 
to  teacb  in  the  sdiocd.  In  the  giving  of  that  diarge  tiie 
court  erred.    Sanford  r.  Howard,  29  Ala.  684. 

(2.)  Hie  ninth  and  tenth  charges  assert  the  prop- 
osition, that  if  Jcrfmson  contracted  to  bring  and  associate 
bis  wife  with  him  in  teadiing  the  sdiool,  and  then  refused 
to  comply  with  that  oontract,  a  pmnise  by  SdOiers  to 
give  him  $2,500,  in  order  to  induce  faim  to  o(»nply,  would 
be  without  cousideratitm.  In  our  judgment,  these 
charges  are  correct  Johnson,  by  his  OMrtract,  was  legally 
bound  to  bring  his  wife  to  teach  m  the  sdiod,  if  the  ctm- 
tract  was  such  as  the  charge  supposes.  He  had  no  right 
to  violate  that  contract,  and  compensate  the  injured 
party  in  damages.  It  is  true,  the  law  would  not  inter- 
pose to  compel  the  performance  of  the  contract ;  but  this 
is  not  because  he  had  a  right  to  vi<date  his  ccmlxact,  but 
because  the  law  supposes  the  injury  done  by  the  vaca- 
tion of  it  can  be  sufficiently  compemated  in  damages.  A 
man  may  commit  a  trespass,  for  which  the  law  would 
merely  give  an  acbicHi  to  recover  damages;  but  it  does 
not  therefore  follow,  that  he  had  a  right  to  commit  the 
trespass,  being  responsible  for  the  damages,  or  that  a 
promise  made  to  induce  him  either  to  ccnnmit  or  not  to 
c(Hnmit  it  would  be  valid.    Renfio  v.  Heard,  14  Ala.  28. 

If  two  parties  make  a  c<xitract,  one  of  them  may  waive 
the  performance  of  the  oontract  by  the  otiier,  and  as- 
sume some  new  and  additional  obligation  as  the  oonsider- 
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ation  of  the  performance  by  the  other.  Sudi  obligation 
would  be  binding.  Within  this  principle  fall  the  cases 
of  Stoudenmeier  v.  WilUamsm,  29  AJa.  508;  Munroe 
v.  Perkins,  9  Pick.  298;  and  Lattimore  t.  Harsen,  14 
Jolms.  880;  also,  Spangler  r.  Springer,  22  Penn.  St.  R, 
454;  Whiteside  v.  Jennings,  19  Ala.  784;  Thomason  v. 
Dill,  80  Ala.  444.  Those  cases  rest  upon  the  ground, 
Ihat  it  is  OMnpetent  for  the  parties  to  a  contract  to  mod- 
ify or  rescind  it,  or  to  waive  their  ri^ts  growing  out  of 
it  as  originally  made,  and  engraft  upon  it  new  terms. 
Here,  while  there  is  a  subsisting  contract  with  the  bus- 
tees,  and  a  subsisting  obhgation  to  perform  it,  the  prop- 
osition of  the  appellant  is,  that  a  promise  by  a  third 
party  to  induce  its  performance,  or  rather  to  preroit  its 
breadi,  was  supported  by  a  valid  consideration.  We  do 
not  think  the  law  so  regards  sudi  a  promise. 

We  deem  it  proper  to  remark,  that  the  testimcmy 
found  in  the  bill  of  exceptifms  does  not  conclu^vely  show 
whether  Johnson's  contract  was  to  bring  his  wife  to  teach 
in  the  school  with  him;  and  that  that  questimi  of  fact 
should  be  left  to  the  determination  of  the  jury  upm  the 
evidence.  The  court  could  not  assume  that  the  resolu- 
tion for  the  election  of  Johnson  as  principal  on  the  17th 
August,  1850,  contains  all  the  terms  of  the  contract. 
The  question,  what  was  the  contract,  must  be  left  to  the 
decision  of  the  jury,  upon  that  and  the  other  evidence  in 
the  case. 

The  judgment  of  the  court  below  M  reversed,  and  the 
cause  is  remanded. 
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DUSENBURY,  EXECUTOR,  v.  HOYT. 

68  New  York   521.— 1878. 

The  action  was  upmi  a  prtHnissory  note.  The  def  end- 
mt  pleaded  his  discharge  in  bankruptcy.  Upoa  the 
trial,  after  proof  of  the  discharge,  plaintifF  offered  to 
prove  subsequent  promise  of  the  defendant  to  pay  the 
note.  Defendant  objected  upon  the  ground  that  the 
action  was  upon  the  note,  not  upcm  the  new  promise. 
The  court  sustained  the  objection,  and  directed  a  verdict 
for  defendant,  which  was  rendered  accordingly.  Plain- 
tiff appeals. 

Andrews,  J.  The  84th  section  of  the  bankrupt  law 
declares  that  a  discharge  in  bankruptcy  releases  the 
bankrupt  from  all  debts  provable  imder  the  act,  and 
that  it  may  be  pleaded  as  a  full  and  complete  bar  to  all 
suits  brought  thereon. 

The  legal  obligation  of  the  bankrupt  is  by  force  of 
positive  law  discharged,  and  the  remedy  of  the  creditor 
existing  at  the  time  the  disdiarge  was  granted  to  recover 
his  debt  by  suit  is  barred.  But  the  debt  is  not  paid  by 
the  discharge.  The  mortd  obligation  of  the  bankrupt  to 
pay  it  remains.  It  is  due  in  conscience,  although  dis- 
charged in  law,  and  this  moral  obligation,  uniting  with 
a  subsequent  promise  by  the  bankrupt  to  pay  the  debt, 
gives  a  rig^t  of  action.  It  was  held  in  Shippy  v.  Hender- 
son, 14  J.  R.  178,  that  it  was  proper  for  the  plaintiff, 
when  the  bankrupt  had  promised  to  pay  the  debt  after 
his  discharge,  to  bring  his  action  upon  the  original  de- 
mand, and  to  reply  the  new  promise  in  avoidance  of  the 
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discharge  set  out  in  the  plea.  The  court,  following  the 
Englijdi  autborrties,  said  that  the  replication  of  the  new 
promise  was  not  a  departure  from  the  declaration,  but 
supported  it  by  removing  the  bar  interposed  by  the  plea, 
and  that  in  point  of  pleading  it  was  like  the  cases  where 
the  defense  of  infancy  or  the  statute  of  limitatitms  was 
relied  upon.  The  case  of  Shippy  v.  Henderson  was  fol- 
lowed in  subsequoit  cases,  and  the  doctrine  declared  in 
it  became,  prior  to  the  Code,  the  settled  law.  McNair  r. 
Gilbert.  8  Wend.  844;  Wait  t.  Morris,  6  Id.  894;  Fitz- 
gerald T.  Alexander,  19  Id.  402. 

The  question  vi^iether  the  new  promise  is  the  real 
cause  of  action,  and  tiie  discharged  debt  the  cfflisidera- 
tion  which  supports  it,  or  whether  the  new  promise  oper- 
ates as  a  waiver  by  the  bankrupt  of  the  defense  which  the 
disdiarge  gives  him  against  the  original  demand,  has 
occasioned  mudi  diversity  of  judicial  opimmi.  The  for^ 
mer  view  was  held  by  Marcy,  J.,  in  Depuy  v.  Swart,  8 
Wend.  139,  and  is  probably  the  one  best  supported  by 
autiiority.  But,  after  as  before  the  decision  in  that  case, 
the  court  held  that  the  orignal  demand  might  be  treated 
as  the  cause  of  action,  and  for  the  purpose  of  the  remedy, 
the  decree  in  bankruptcy  was  regarded  as  a  disdiarge  of 
the  debt  nth  modo  only,  and  the  new  promise  as  a  waiver 
of  the  bar  to  the  recovery  of  the  debt  created  by  the  dis- 
charge. We  are  of  opinion  that  the  rule  of  pleading,  so 
well  settled  and  so  long  established,  should  be  adhered 
to.  The  orignal  debt  may  still  be  considered  the  cause 
of  action  for  the  purpose  of  the  remedy.  The  objecticn 
that,  as  no  replication  is  now  required,  the  pleadings  will 
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not  disclose  the  new  promise,  is  equally  applicable  vrben 
a  new  promise  is  relied  upon  to  aroid  the  defense  of  in- 
fancy or  the  statute  of  limitations,  and  in  these  cases  the 
plaintiff  may  now,  as  before  the  Code,  declare  upon  the 
original  demand.    Esselstyn  v.  Weeks,  12  N.  Y.  685. 

The  offer  of  the  plaintiff  to  prove  an  unotMiditional 
promise  by  the  defendant,  after  his  discbarge,  to  pay  the 
debt,  was  improperly  overruled,  and  the  judgment 
should,  for  this  reason,  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  abide  the  event. 

All  ooncur,  except  Folger,  J.,  not  voting. 

Judgment  reversed. 

SHEPARD  V.  RHODES. 

7  Rhode  Island  470.— 1868. 

Assumpsit.    Demurrer  to  declaration. 

Bullock,  J.  The  count  demurred  to  states,  in  sub- 
stance, that  the  plaintiffs  had  disdiarged  the  defendants 
from  a  certain  debt,  then  due  and  owing  from  them  to 
the  plaintiffs,  in  otmsideraticHi  of  dividends  to  be  received 
from  the  proceeds  of  certain  effects  assigned  by  the  de- 
fendants; and  that,  subsequent  to  such  discharge,  the 
defendants  feeling  themselves  honorably  bound  to  pay 
to  the  plaintiffs  this  debt,  in  consideratiim  thereof  and 
of  one  dollar  to  them  paid,  made  the  folk>wing  new 
promise,  to  wit,  to  pay  to  the  plaintiffs  in  one  year  after 
a  final  dividend,  any  difference  that  mi^t  exist  between 
their  full  debt  and  interest  and  the  amount  of  any  divi- 
dend or  dividends  the  plaintiffs  mi^t  have  previously 
received.    The  count  further  states,  Ihat  more  than  one 
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year  has  elapsed  since  the  plaintifiFs  reoeired  notice  that 
no  dividend  would  be  paid  them  from  the  assigned 
effects. 

This  statement  of  the  cause  of  action  diows,  in  effect, 
two  sepiu^te  and  distinct  oonsiderati(»is,  as  tiie  founda- 
tion of  the  new  prnnise :  first,  a  moral  consideration,  that 
the  defendants,  notwithstanding  their  discharge,  felt 
themsdves  in  h(»ior  bound  to  pay  the  plaintiffs'  debt; 
and,  second,  the  valuable  consideration  of  one  dollar, 
paid  to  the  defendants  by  the  plaintiffs  whm  the  new 
promise  was  made. 

Are  these  consideration,  as  stated,  sufficient  in  law  to 
sustain  the  promise?  Passing  by  the  earlier  cases,  re- 
ferred to  at  length  in  a  note  to  the  report  of  Wennall  y, 
Adney,  8  Bos.  &  Full.  249)  and  some  of  which  hold  to 
the  oppofflte,  it  may  now  be  deemed  setUed,  that  no  ac- 
tion can  be  maintained  upon  a  promise  fomided  upon  a 
mere  moral  consideration.  Mills  t.  Wyman,  8  Pick. 
207;  Eastwood  v.  Eenyon,  11  Ad.  &  Ell.  488;  Beau- 
mont T.  Reeve,  8  Ad.  &  Ell.  (N.  S.)  488;  S.  C.  SS  Eng. 
C.  L.  488.  It  has  been  said,  that  sudi  a  doctrine  is  not 
creditable  to  the  common  law,  but  the  rule  has  its  origin 
in  tiie  widely  diversified  character  of  moral  duties,  and 
the  ccmsequent  difficulty  of  measuring  them  with  exact- 
ness, and  determining  yvbMi  are  so  high  and  obligatory 
in  theu*  nature  as  to  demand,  in  their  performance,  the 
paymoit  of  money. 

There  is  a  class  of  cases  \riiidi  for  the  most  part  have 
been  regarded  as  not  falling  within  the  rule,  that  a  mere 
moral  consideration  will  not  support  a  promise.   Of  such 
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is  the  case  of  a  promise  barred  by  the  statute  of  limita- 
tions, where  the  party  is  under  no  legal  liability  to  pay 
when  the  promise  is  made.  And  so,  of  the  promise  of 
an  infant,  made  after  he  becomes  of  age,  to  pay  a  debt 
incurred  during  his  minority,  and  which  debt  he  is  then 
at  liberty  to  ratify  or  avoid.  Upon  the  same  principle, 
a  promise  to  pay  a  debt  originally  usurious,  where  usury 
avoids  the  contract,  but  freed  from  all  usury  at  the  time 
the  new  promise  is  made,  is  binding,  because  tiie  original 
contract  is  not  i>oid,  but  voidable  only  at  the  electim 
of  the  borrower.  And  so,  the  promise  of  a  bankrupt, 
made  after  certificate  of  discharge  granted  may  be  en- 
forced, although  now,  in  England,  by  statute  (6  Geo. 
IV,  c  16)  the  promise  must  be  in  writing.  But  it  is 
settled,  that  such  considerations  as  love,  friendship,  nat- 
ural affection,  even  the  close  relation  existing  between 
parent  and  child,  are  not,  of  themselves,  sufficient  to  sup- 
port an  express  promise.  Whether  the  pranise  of  a 
feme  covert,  after  coverture  ended,  to  pay  a  debt  ooti- 
tracted  during  coverture,  falls  within  the  limit  of  the 
exception,  has  been  a  subject  of  frequent  discussion,  and 
of  decisions  someidia^  contrariant.  In  Lee  v.  Mug- 
geridge,  S  Taunt.  86,  an  action  was  upheld  against  her 
executors,  upon  the  bcHid  of  a  feme  covert,  followed  by 
her  prcMnise  to  pay,  dum  sola.  But  this  case  can  hardly 
be  deemed  authority  since  the  decision  in  Eastwood  v. 
Kenyon,  supra;  and  in  New  York  an  action  was  main- 
tained against  a  woman,  upon  a  contract  of  retainer  en- 
tered into  by  her  before  a  divorce.  Wilson  v.  Burr,  25 
Wend.  386.    A  more  leading  case,  in  the  same  State, 
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affirming  the  validity  of  such  a  promise,  is  that  of  Gould- 
ing  V.  Davidson,  8  Am.  L.  Reg.  N.  S.  84;  26  N.  Y. 
604,  recently  decided  in  the  Court  of  Appeals.  The 
facts  were,  that  a  feme  covert  represented  herself  as  un- 
married and  as  trading  on  her  own  account,  and  so  pro- 
cured credit,  and  purchased  goods,  for  whidi  she  gave 
her  note.  Her  coverture  was  not  known  to  the  creditor. 
After  the  death  of  her  husband,  she  promised  to  pay 
this  debt,  and  an  actitm  was  brought  upon  this  promise. 
The  dedsiffli  proceeds,  mainly,  upon  the  ground,  that 
being  guilty  of  fraud  in  the  original  undertaking,  trover 
or  replevin  might  have  been  brought  against  her  and  her 
husband  at  any  time  after  the  supposed  purchase  was 
made,  and  since  this  cause  of  acticm  existed  against  her 
during  coverture,  a  promise  by  her,  after  coverture, 
rested  upon  this  as  a  sufficient  consideration. 

The  principle  recognized  in,  and  which,  almost  with- 
out exception,  has  controlled  this  class  of  cases,  is  this: 
that  when  the  preced^t  origtTud  consideration  was  suffi- 
cient to  sustain  the  promise,  but  the  right  of  action  was 
suspended  or  barred  by  some  positive  rule  of  statutory 
or  common  law,  the  debtor  might  by  a  subsequent  pr<«n- 
ise,  waive  the  exemption  which  the  law  has  interposed 
indirectly  for  his  benefit,  but,  mainly,  from  reasMis  of 
sound  policy. 

The  case  here  is  one  where  the  ori^al  right  of  action 
was  extinguished,  not  fay  the  act  of  the  law,  but  by  the 
act  of  the  parties.  It  was  a  voluntary  release  of  the 
debt  by  the  creditor  to  the  debtor.  In  Willing  v.  Peters, 
12  S.  &  R.  179,  the  questi<Hi  arose,  how  far  a  promise 
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to  pay  a  debt,  thus  discharged,  mi^t  be  enforced;  and 
because  of  the  analogy  between  waiving  a  disdiarge 
created  by  act  of  law  and  one  created  by  act  of  the 
parties,  the  court  upheld  the  acticm.  Shaw,  C.  J.,  in 
Valentine  t.  Foster,  1  Mete.  522,  admits  the  closeness 
of  the  analogy,  and  suggests,  if  the  rul^  be  not  narrow, 
tiiat  allows  the  waiver  in  the  one  case  to  bind  the  party, 
and  rejects  it  in  the  other;  but  he  adds,  Uiat  the  Penn- 
sylvania authority  is  the  only  one  he  has  been  able  to 
find  in  support  of  the  doctrine;  and  in  the  case  then 
before  him,  ruled  that  wben  a  creditor  released  a  debtor 
to  make  him  a  witness,  the  subsequent  promise  of  the 
debtor  was  not  binding.  Cmisidering  his  own  decision, 
and  that  the  case  of  Willing  v.  Peters  was  subsequently 
overruled  in  the  same  court,  in  Snevily  r.  Read,  9  Watts 
896,  while  in  other  courts  it  has  been  repeatedly  adjudi- 
cated, that  after  the  voluntary  release  of  a  debt,  an  ex- 
press promise  does  not  revive  it,  nor  does  it  form  a  suf- 
ficient ccHisideration  to  mpport  the  new  prranise,  we  may 
affirm  that  such,  at  present,  is  the  settled  law.  Warren 
V.  Whitney,  24  Maine  561;  Stefford  v.  Bacon,  1  Hill 
588. 

But  the  plaintiffs  aver  an  additional  consideration  for 
the  defendants'  promise,  and  this  raises  another  ques- 
ticm;  because  the  former  consideration  not  being  illegal, 
but  only  insufi^cient,  the  latter  may  sustain  the  prcmiise 
declared  upon.  This  additional  consideration  is  (me  dol- 
lar, for  which,  it  is  alleged,  the  defendants  promised,  etc., 
to  pay  a  sum  greater  than  $1,000. 

Ordinarily,  courts  do  not  go  into  the  questitm  of  equal- 
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ity  or  inequality  of  consideratioofi;  but  act  upon  the  pre- 
sumption that  parties  capable  to  contract  are  capable, 
as  well,  of  regulating  the  terms  of  their  contracts,  grant- 
ing relief  oaly  when  the  inequality  is  shown  to  have 
arisen  from  mistake,  misrepresentation,  or  fraud.  A 
different  rule  would,  in  every  case,  impose  upcm  the 
court  the  necessity  of  inquiring  into,  and  of  determining 
the  value  of  the  property  received  by  the  party  ^ing 
the  promise.  Such  a  course  is  obviously  impracticable. 
In  all  cases,  therefore,  where  the  assumption  or  under- 
taking is  foimded  upon  the  sale  or  exchange  of  mer- 
diandise  or  property,  or  upon  other  than  a  mmey  ctm- 
sideratifHi,  and  the  prcHuise  has  been  deliberately  made, 
the  law  looks  no  further  tiian  to  see  that  the  obligation 
rests  upon  a  consideration,  that  is,  one  recognized  as 
legal,  and  of  some  value.  But  the  reastm  of  the  rule 
ceases,  and  hence  the  rule  ceases,  when  applied  to  con- 
tracts to  pay  money  and  founded  solely  upc«i  a  mcaiey 
consideration.  How  far  a  forbearance  to  sue,  or  the 
giving  of  time,  or  the  mere  waiver  of  some  right,  may 
support  a  promise,  we  do  not  cMisider,  since  the  question 
does  not  arise.  Kor,  for  the  like  reason,  do  we  consider 
how  far  the  rule  is  qualified  or  limited  by  special  statutes 
regulating  interest;  or  in  that  class  of  ccmtracts  peculiar 
to  the  law  mercbant,  as  bottxHnry,  respcndentia,  and  the 
course  of  exchange.  Aside  from  these  and  some  otiier 
exceptions,  at  oommcHi  law  a  contract  for  the  exchange 
of  unequal  sums  of  mcmey  at  the  same  time,  or  at  differ- 
ent times,  when  the  element  of  time  is  no  equivalent, 
is  not  binding;  and  in  sudi  cases  courts  may  and  do 
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inquire  into  the  equality  of  the  craitract;  for  its  subject 
matter,  upon  both  sides,  has  not  only  a  fixed  value,  but 
is  itself  the  standard  of  all  values;  and  so,  for  the  dif- 
ference of  value,  there  is  no  consideraticm.  In  this  prin- 
ciple, the  earliest  probibttions — earlier  even  than  the 
time  of  Alfred — and  tiie  later  legislative  enactments 
against  usury,  both  in  England  and  in  this  country, 
have  their  origin.  The  rule  is  deemed  to  be  founded  in 
good  policy. 

In  the  case  before  us,  the  only  legal  consideration  the 
defendants  received  was  one  dollar,  for  wiiidi  they  en- 
gaged to  pay  a  mudi  largo-  sum.  The  case,  therefore, 
falls  within  the*prin<nple  adverted  to.  The  considera- 
tion was  not  CHily  unequal,  but  grossly  so.  It  was  a 
mere  nominal  ocmsideration;  if  even  received  by  the  de- 
fendants, it  was,  no  doubt,  regarded  as  such  by  them, 
and  intended  as  such  by  the  promisees.  It  was,  at  best, 
purely  technical  and  colorable,  and  obviously  is  wuiting 
in  that  degree  of  equitable  equaHty  sufficient  to  support 
the  promise  declared  upon. 

The  demurrer  to  the  first  cou/nt  is  therefore  sustained. 


APPENDIX  6. 

BARRETT  v.  BUXTON. 

2  Aikens  (Vt.)  167.— 1826. 

Fb£NTI88,  J.  This  is  an  action  upon  a  prcHnissory 
note,  executed  by  the  defendant  to  tiie  plaintiff  for  the 
sum  of  $1,000,  being  the  difference  agreed  to  be  paid 
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tile  plaintifF  an  a  ccmtract  for  ^e  exchange  of  lands. 
The  agreement  of  exchange  was  in  writing,  and  the 
plaintiff  afterwards  tendered  to  the  defendant  a  deed, 
in  performance  of  his  part  of  the  agreement,  which  the 
defendant  refused.  Ilie  defendant  o£Fered  evidence  to 
prove,  that  at  the  time  of  executing  the  note  and  agree- 
ment he  was  intoxicated,  and  thereby  incapable  of  judg- 
ing of  the  nature  and  consequences  of  the  bargain.  The 
court  refused  to  admit  the  evidence,  without  proof  that 
the  intoxicatitm  was  procured  by  the  plaintiff.  The 
question  is,  whether  the  evidence  was  admissible  as  a 
defense  to  the  action,  or,  in  other  words,  whether  the 
defendant  oould  be  allowed  to  set  up  his  intoxication  to 
avoid  the  contract 

This  question  has  been  already  substantially  decided 
by  the  court  <oa  the  present  circint;  but  the  importance 
of  the  question,  and  the  magnitude  of  the  demand  in 
this  case,  have  led  us  to  give  it  further  consideration. 
According  to  Beverley's  Case,  4  Co.  123,  a  party  cannot 
set  up  intoxicatkHi  in  avoidance  of  his  ccmtract  under 
any  circumstance.  Although  Lord  Coke  admits,  that  a 
drunkard,  for  the  time  of  his  drunkenness,  is  non  compos 
mentis,  yet  he  says,  "his  drunkenness  shall  not  extenuate 
his  act  of  offense,  but  dotii  aggravate  his  offense,  and 
doth  not  derogate  from  his  act,  as  well  toudiing  his  life, 
lands,  and  goods,  as  anything  that  CMicerns  him."  He 
makes  no  distinction  between  criminal  and  civil  cases, 
nor  intimates  any  qualification  of  his  doctrine,  on  the 
ground  of  the  drunkenness  being  procured  by  the  con- 
trivance of  another  who  would  profit  by  it.    His  doc- 
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trine  is  general,  and  without  any  qualification  v^tever; 
and  connected  with  it,  he  holds,  that  a  party  ^all  not 
be  allowed  to  stultify  himself,  or  disable  himself,  m  the 
ground  of  idiocy  or  lunacy.  The  latter  propositicHi  is 
supported,  it  is  true,  t^  two  or  three  cases  in  the  Yeu 
Books,  during  the  reigns  of  Edward  III  and  Henry 
VI ;  by  Litljeton,  s.  400,  who  lived  in  the  time  of  Henry 
VI;  and  by  Stroud  t.  Marshall,  Cro.  Eliz.  898,  and 
Cross  v.  Andrews,  Cro.  Eliz.  622.  Sir  TVUliam  Black- 
stcme,  faowerer,  who  traces  ibs  progress  of  this  noti<Hi, 
as  he  calls  it,  considers  it  omtrary  to  reason,  and  shows 
that  sud)  was  not  the  ancient  common  law.  The  Regis- 
ter, it  appears,  contains  a  writ  for  tiie  alienor  himself 
to  reoorer  lands  aliened  by  him  diving  his  insanity;  and 
Britten  states,  that  insanity  is  a  sufficient  plea  for  a  man 
to  avoid  his  own  bMid.  Fitzherbert  also  contends,  "that 
it  stands  with  reason  that  a  man  should  show  how  he 
was  visited  by  the  act  of  God  with  infirmity,  by  which 
he  lost  his  memory  and  discretiiHi  for  a  time."  Black- 
stone  considers  the  rule  as  having  been  handed  down 
from  the  loose  cases  in  the  times  of  Edward  III  and 
Henry  VI,  founded  upon  the  absurd  reasoning,  that  a 
man  cannot  know  in  his  stmity  what  he  did  when  he  was 
non  compos  mentu;  and  he  says,  lata*  opinions,  feeling 
the  inccravenience  of  the  rule,  have,  in  many  points,  en- 
deavored to  restrain  it  2  Black.  C(Hn.  291.  In  Thomp- 
son V.  Leadi,  8  Mod.  801,  it  was  held,  tliat  the  deed  of 
a  man  non  compos  m-entis  was  not  merely  voidable,  but 
was  v<Hd  ab  tnttto,  for  want  of  capacity  to  bind  himself 
or  his  property.    In  Yates  t.  Boen,  2  Stra.  1104,  the 
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defendant  pleaded  non  eat  factum  to  debt  on  articles, 
and  upon  the  trial,  offered  to  give  lunacy  in  evidence. 
The  djief  justice  at  first  thought  it  ou^^t  not  to  be  ad- 
mitted, upon  the  rule  in  Beverley's  Cose,  that  a  man 
shaU  not  stultify  himself;  but  cm  the  authority  of  Smith 
T.  Carr,  in  1728,  where  Chief  Baron  Pengelly  m  a  like 
case  admitted  it,  and  on  ccmsidering  Hie  case  of  Thomp- 
wm  T.  Leadi,  Uie  chief  justice  suffered  it  to  be  g^ven  in 
evidence,  and  the  plaintiff  became  nonsuit.  The  most 
appioved  elementary  writers  and  ccHupilers  of  the  law 
refer  to  this  case,  and  lay  it  down  as  settled  law,  that 
lunacy  may  be  given  in  evidence  on  the  plea  of  non  est 
factum,  by  the  party  himself;  and  it  is  said  to  have  been 
so  ruled  by  Lord  Mansfield,  in  Chamberlain  of  Lcmdon 
V.  EvffiDS,  mentioned  in  note  to  1  Chit.  PI.  470.  In  this 
country,  it  has  been  decided  in  several  instances,  that  a 
party  may  take  advantage  of  his  own  disability,  and 
avoid  his  contract,  by  lowing  that  he  was  insane  and 
incapable  of  oMitracting.  Rice  v.  Feet,  15  Jc^s.  Rep. 
508;  Webster  v.  Woodford,  8  Day's  Rep.  90.  These 
decisions  are  founded  in  the  law  of  nature  and  of  jus- 
tice, and  go  upon  the  plain  and  true  ground,  that  the 
contract  of  a  party  non  compos  mentis  is  absolutely 
void,  and  not  binding  upon  him.  The  rule  in  Beverley's 
case,  as  to  lunacy,  therefore,  is  not  imly  opposed  to  the 
ancient  common  law,  and  numerous  authorities  of  great 
weight,  but  to  the  principles  of  natural  right  and  justice, 
and  cannot  be  recognized  as  law;  and  it  is  apprehended 
that  the  case  is  as  little  to  be  regarded  as  authority  in 
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respect  to  intoxication,  which  rests  essentially  up<»i  the 
same  principle. 

It  is  laid  down  in  Buller's  N.  P.  172,  and  appears 
to  have  been  decided  by  Lord  Holt,  in  Cole  r.  Robins, 
there  cited,  that  the  defendant  may  give  in  evidence  un- 
der the  plea  of  non  eat  factum  to  a  bond,  that  he  was 
made  to  sign  it  when  be  was  so  drunk  that  he  did  not 
know  what  he  did.  And  in  Fitt  v.  Smith,  8  Campb. 
Cas.  88,  ^ere  an  objectim  was  made  to  an  attesting 
witness  being  asked  whetiier  the  defendant  was  not  in 
a  complete  state  of  intoxication  when  he  executed  the 
agreement,  Xx)rd  EUenborough  says:  "You  have  al- 
leged that  there  was  an  agreement  between  the  parties; 
but  there  was  no  agreement,  if  the  defendant  was  in- 
toxicated in  the  manner  supposed.  He  had  not  an  agree- 
ing mind.  Intoxication  is  good  evidence  upon  a  plea  of 
non  est  factum  to  a  deed,  of  non  concessit  to  a  grant,  and 
of  non  atsumpsit  to  a  promise."  Chitty,  Selwyn,  and 
Phillipps  lay  down  the  same  doctrine;  and  Judge  Swift 
in  his  digest  says,  that  an  agreement,  signed  by  a  man 
in  a  complete  state  of  intoxication,  is  void.  1  Chit.  PI. 
470;  Selw.  N.  P.  568;  1  Phil,  Ev.  128;  1  Swift's  Dig. 
178.  In  these  various  authorities  it  is  laid  down  gen- 
erally, and  without  any  qualification,  that  drunkenness 
is  a  defense,  and  no  intimation  is  made  of  any  distinc- 
tion, founded  on  the  intoxication  being  procured  by  the 
party  claiming  the  benefit  of  the  contract.  It  is  true, 
that  in  JcAnson  v.  Medlicott,  3  P.  Wms.  180,  that  cir- 
cumstance was  considered  essential  to  entitle  the  party 
to  relief  in  equity  against  his  contract.     Sir  Joseph 
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Jekyll  held,  that  the  having  been  in  drink  was  not 
any  reason  to  relieve  a  man  against  his  deed  or  agree- 
ment, unless  the  party  was  drawn  into  drink  by  the  man- 
agemoit  or  contrivance  of  him  who  gained  the  deed. 
Eut  from  what  is  said  in  1  Fonb.  Eq.  68,  it  would  not 
seem  that  the  author  considered  this  circumstance  as  in- 
dispensable. He  says,  equity  will  relieve,  especially  if 
the  drunkenness  were  caused  by  the  fraud  or  contrivance 
of  the  other  party,  and  he  is  so  excessively  drunk,  that  he 
is  utterly  deprived  of  the  use  of  his  reason  or  under- 
standing; for  it  can  by  no  means  be  a  serious  and  de- 
liberate consent;  and  without  this,  no  contract  can  be 
binding  by  the  law  of  nature.  In  Spiers  v.  Higgins, 
decided  at  the  Rolls  in  1814,  and  cited  in  1  Mad.  Ch. 
804,  a  bill  filed  for  a  specific  performance  of  an  agree* 
ment»  wbidi  was  entered  into  with  the  defendant  when 
drunk,  was  dismissed  with  costs,  although  the  plaintiff 
did  not  contribute  to  make  the  defendant  drunk. 

On  principle,  it  would  seem  impossible  to  maintain, 
-that  a  contract  entered  into  by  a  party  when  in  a  state 
of  complete  intoxicaticn,  and  deprived  of  the  use  of  his 
reason,  is  binding  upon  him,  whether  he  was  drawn  into 
that  situation  by  the  contrivance  of  the  other  party  or 
not.  It  is  an  elementary  principle  of  law,  that  it  is  of 
the  essence  of  every  contract,  that  the  party  to  be  bound 
should  consent  to  whatever  is  stipulated,  otherwise  no 
obligation  is  imposed  upon  him.  If  he  has  not  the 
command  of  his  reason,  he  has  not  the  power  to  give 
his  assent,  and  is  incapable  of  entering  into  a  ccmtract 
to  bind  himself.    Accordingly,  PoUiier  holds  (V<^  1, 
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C.I,  a.  4,  S.1)  tiiat  mebriety,  when  it  is  sudi  as  to  take 
away  the  use  of  reason,  renders  the  persm  who  is  in 
that  condition,  while  it  continues,  unable  to  contract, 
since  it  renders  him  incapable  of  assent.  And  it  seems 
Heineccius  and  Fuffendoi-f  both  consider  contracts  en- 
tered into  under  such  circumstances  as  invalid.  By  the 
Scotch  law,  also,  an  obltgatiim  granted  by  a  person 
while  he  is  in  a  state  of  absolute  and  total  drunkmness, 
is  ineffectual,  because  the  grantor  is  incapable  of  con- 
sent; but  a  lesser  degree  of  drunkenness,  which  only 
darkrais  reason,  is  not  sufScient.  Ersk.  Inst.  447.  The 
author  of  the  late  excellent  treatise  cm  the  principles  and 
practice  of  the  court  of  chancery,  after  reviewing  the 
various  cases  in  equity  on  the  subject,  and  citing  the 
Scotch  law  with  approbation,  observes;  "The  distinc- 
tjtm  thus  taken  seems  reasonable;  for  it  never  can  be 
said  that  a  person  absolutely  drunk  has  that  freedom 
of  mind  generally  esteoned  necessary  to  a  deliberate 
consent  to  a  contract;  the  reasoning  faculty  is  for  a 
time  deposed.  At  law  it  has  been  held,  that  upon  non 
est  factum  the  defendant  may  give  in  evidence,  that 
they  made  him  sign  the  bond  when  he  was  so  drunk 
tiiat  he  did  not  know  what  be  did.  So  a  will  made  by 
a  drunkoi  man  is  invalid.  And  will  a  court  of  equity 
be  less  indulgent  to  human  frailty?  It  seems  to  be  a 
fraud  to  make  a  cmtract  with  a  man  who  is  so  drunk 
aa  to  be  incapable  of  deliberation."  1  Mad.  Ch.  802. 
Mr.  Maddock  seems  to  consider  it  as  settled,  that  at 
law,  complete  intoxication  is  a  defense,  and  that  it  ought 
to  be  a  sufficioit  ground  for  relief  in  equity;  and,  in- 
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deed,  it  would  seem  difficult  to  come  to  a  different  oon- 
dusioD.  As  it  respects  crimes  and  torts,  sound  policy 
forbids  that  intoxication  should  be  an  excuse;  for  if  it 
were,  under  actual  or  feigned  intoxication,  the  most 
atrotnous  o-imes  and  injuries  might  be  committed  with 
impimity.  But  in  questions  of  mere  civil  concent,  aris- 
ing ew  contractu,  and  affecting  the  rights  of  property 
merely,  policy  does  not  require  that  any  one  should 
derive  an  unjust  profit  from  a  bargain  made  with  a 
person  in  a  state  of  intoxication,  although  brought  up<m 
himself  by  his  own  fault,  or  that  he  should  be  a  prey  to 
the  arts  and  circimivention  of  others,  and  be  ruined,  or 
even  embarrassed  by  a  bargain,  when  thus  deprived  of 
his  reason.  It  is  a  violation  of  moral  duty  to  take  ad- 
vantage of  a  man  in  that  defenseless  situation,  and  draw 
him  into  a  contract;  and  if  the  intoxication  is  such  as  to 
deprive  him  of  the  use  of  his  reason,  it  cannot  be  very 
material  whether  it  was  procured  by  the  other  party  or 
was  purely  voluntary.  The  former  drcumstance  would 
only  stamp  the  transaction  with  deeper  turpitude,  and 
make  it  a  more  aggravated  fraud.  The  eviden<%  wbidi 
was  offered  and  rejected  at  the  trial  in  the  case  before 
us,  went  not  only  to  show  that  the  defendant  was  so 
intoxicated  at  the  time  of  giving  the  note  as  tK>  be  in- 
capable of  the  exercise  of  his  understanding,  but  that 
the  contract  was  grossly  tmequal  and  imreasonable ;  and, 
both  on  prindple  and  authority,  we  think  the  evidence 
was  admissible,  and  that  a  new  trial  must  be  granted. 
New  trial  gratUed. 
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PETERS  V.  WESTBOROUGH. 

19  Pickering  (Mass.)  864.— 1887. 

Assumpsit  for  expenses  incurred,  etc.,  in  the  support 
of  Catharine  Ladds,  from  March  2,  1885,  until  her 
death. 

At  the  trial  in  the  Conunon  Pleas,  before  Strong,  J., 
it  appeared  that  the  plaintiff  was  an  inhabitant  of  West- 
borough;  that  Catharine  Ladds  was  the  daughter  of 
John  Ladds,  who  resided  in  a  neighboring  town;  that 
she  came  into  the  family  of  plaintiff  in  Mardi,  1834, 
when  she  was  eleven  or  twelve  years  of  age,  and  re- 
mained there  until  her  death,  which  took  place  on  the 
81st  of  May,  1885,  after  a  sickness  of  four  or  five 
mcmUis;  that  on  the  2d  of  March,  1885,  the  plaintiff 
gave  notice  of  her  Ulness  to  one  of  the  overseers  of  the 
poor  of  Westborough,  and  requested  that  she  might  be 
supported  by  the  town;  but  that  no  action  was  taken 
by  them  on  the  subject 

The  counsel  of  the  defendants  then  proposed  to  show 
by  parol  evidence,  that  a  short  time  before  Catiiariue 
went  into  the  plaintiff's  family,  it  was  agreed  between 
him  and  her  father  that  the  plaintiff  should  take  her 
into  his  family  and  employment  for  one  month  on  trial, 
and  if,  at  the  end  of  the  month,  he  was  not  satisfied  with 
her,  he  mi^t  return  her  to  her  father,  but  tiiat,  oi:her- 
wise,  he  should  support  her  until  she  was  eighteen  years 
of  age,  and  should  not  return  her  for  any  cause  but 
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bad  conduct  on  her  part;  that,  in  pursuance  of  tills 
agreement,  she  went  into  the  family  of  the  plaintiff, 
and  that  at  the  end  of  the  month  the  plaintiff  expressed 
himself  to  be  satisfied  with  her,  and  never  offered  to 
return  her  to  her  father. 

The  plaintiff  objected  to  the  introduction  of  this  evi- 
dence, on  the  ground  that  the  contract  not  being  in  writ- 
ing, was  void  by  the  statute  of  frauds. 

The  judge  ruled,  that,  as  this  contract  was  by  parol, 
it  was  competent  for  the  plaintiff  to  put  an  end  to  it  at 
any  time,  and  that,  after  the  notice  given  to  the 
overseers  on  the  2d  of  March,  1885,  the  plaintiff  ceased 
to  be  liable  for  the  support  of  the  pauper;  and  the  evi- 
dence was  accordingly  rejected. 

The  jury  returned  a  verdict  for  the  plaintiff.  The 
defendant  excepted  to  the  ruling  of  the  judge. 

WiUDE,  J.  This  case  depends  on  the  question,  wheth- 
er the  plaintiff  was  not,  by  his  contract,  as  it  was  offered 
to  be  proved  by  the  defendants,  bound  to  support  the 
pauper  for  the  expenses  of  whose  support  the  defend- 
ants are  charged ;  and  we  are  of  opinion  that  he  was  so 
bound  by  his  contract  with  the  pauper's  father.  This 
was  clearly  a  valid  contract,  unless,  being  by  parol,  it 
was  void  by  the  statute  of  frauds,  as  an  agree- 
m^it  not  to  be  performed  within  the  space  of  one  year 
from  tbe  making  thereof.  St.  1788,  c.  16,  §  1.  But  this 
clause  of  the  statute  extends  only  to  sudi  agreements 
as,  by  t^e  express  appointment  of  the  parties,  are  not 
to  be  performed  within  a  year.  If  an  agreement  be 
capable  of  being  performed  within  a  year  from  the  mak- 
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ing  tiiereof,  it  is  not  witiiin  the  statute,  atthou^  it  be 
not  actually  performed  till  after  that  period.  1  Com. 
cm  Cootr.  86.  On  this  C(»i5truction  of  the  statute  it  was 
decided,  in  an  ajumymous  case  in  1  Salk.  280,  that  a 
parol  promise  to  pay  so  much  money  upon  the  return 
of  a  certain  ship  was  not  within  the  statute,  althou|^ 
the  ship  happened  not  to  return  within  two  years  after 
the  pnHnise  was  made;  for  that,  by  poss3>iIity,  the  ship 
Tcd^t  have  returned  within  a  year.  So,  in  the  case  of 
Peter  v.  Compton  (Skin.  858)  it  was  decided  that  a 
promise  to  pay  money  to  the  plaintiff  on  the  day  of  his 
marriage  was  not  within  the  statute,  thou^  the  mar- 
riage did  not  happen  within  a  year.  And  it  was  held 
by  a  majority  of  the  judges,  that  where  -an  agreement 
is  to  be  performed  up<m  a  ctmtingency,  and  it  does  not 
appear  in  the  agreement,  that  it  is  to  be  performed  after 
the  year,  there  a  note  in  writing  is  not  necessary;  for 
the  ccmtingency  might  happen  within  the  year. 

This  construction  of  the  statute  is  fully  cmfirmed  by 
the  case  of  Fenton  v.  Emblers,  8  Burr.  1278.  In  that 
case  the  defendant's  testator  had  promised  the  plaintiff, 
that  if  she  would  become  his  housekeeper,  he  would  pay 
her  wages  after  tiie  rate  of  £6  per  annum,  and  give  her, 
by  his  last  will  and  testament,  a  legacy  or  annuity  of 
£16  by  tiie  year,  to  be  paid  yearly.  The  plaintiff,  on 
this  agreement,  entered  into  the  testator's  service,  and 
became  his  housekeeper,  and  continued  so  for  more  than 
three  yeu*a.  And  the  contract,  though  by  parol,  was 
held  to  be  valid  and  not  within  the  statute,  Mr.  Justice 
Dennison  declaring  his  opinicm  to  be  (in  whidi  opinion 
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the  other  judges  coincided)  that  the  statute  of  frauds 
plainly  means  an  agreemmt  not  to  he  performed  within 
the  space  of  a  year,  and  expressly  and  specifically  so 
agreed,  that  a  contingency  was  not  within  It,  nor  any 
case  that  depended  on  a  contingency,  and  that  it  did  not 
extend  to  cases  where  the  -thing  mi^rt  be  performed 
witliin  the  year. 

But  if  it  appears  clearly  that  an  agreement  is  not  to 
be  performed  within  a  year,  and  that  sudx  is  the  under- 
standing of  the  parties,  it  is  within  the  statute  of  frauds* 
although  it  mi^t  be  partly  performed  within  that 
period.  Such  was  the  dedsimi  in  Boydell  v.  Drum- 
mond,  11  East  142.  But  the  performance  of  the  agree- 
ment in  that  case  did  not  depend  on  the  life  of  either 
party,  or  any  otiier  contingency.  The  defendant  had 
agreed  to  take  and  pay  for  a  series  of  large  prints  from 
some  of  the  scenes  in  Shakespeare's  plays.  The  whole 
were  to  be  published  in  numbers;  and  one  number,  at 
least,  was  to  be  published  annually  after  the  delivery 
of  the  first.  The  whole  scope  of  the  undertaking  shows, 
as  Lord  Ellenborough  remarks,  that  it  was  not  to  be 
performed  within  a  year;  and  if  contrary  to  all  physical 
probability,  it  could  have  been  performed  within  that 
time,  yet  the  whole  work  could  not  have  been  obtruded 
upon  the  subscribers  at  once,  so  as  to  have  entitled  the 
publishers  to  demand  payment  of  the  whole  subscrip- 
tim  from  them  within  the  year. 

FnHU  these  authorities  it  appears  to  he  settled,  that  in 
order  to  bring  a  parol  agreement  within  the  clause  of 
the  statute  in  question,  it  must  either  have  been  expressly 


.yGcxiglc 


stipulated  by  the  parties,  or  it  must  appear  to  hare  been 
so  understood  by  them,  that  the  agreement  was  not  to 
be  performed  within  a  year.  And  this  stipulation  or 
understanding  is  to  be  absolute  and  certain,  and  not  to 
depend  on  any  contingency.  And  this,  we  think,  is  the 
dear  meaning  of  the  statute. 

In  the  present  case,  the  performance  of  the  plaintiffs 
agreement  with  the  child's  father  depended  (mi  tiie  con- 
tingency of  her  life.  If  she  had  continued  in  the  plain- 
tiff's service,  and  he  had  supported  her,  and  she  had  died 
within  a  year  after  the  making  of  the  agreement,  it 
would  have  been  fully  performed.  And  an  agreement 
by  parol  is  not  within  Uie  statute,  when  by  the  happen- 
ing of  any  contingency  it  might  be  perframed  within 
a  year. 

Judgment  of  ike  Court  of  Common  Pleas  reverted, 
and  a  new  trial  granted. 


NORTHERN  et  al  v.  THE  STATE  on  ttie  Relation 

of  LATHROP. 

1  Indiana  118.— 1848. 

Pebkins,  J.  .  .  .  The  finding  of  the  court 
upon  the  issue  on  the  repltcatirai  to  the  third  plea  was 
wrong.  The  defendants  had  no  property  subject  to 
execution.  It  is  admitted  they  had  not,  unless  the  com 
mentioned  below  was  so.  A  witness,  "James  H.  Gofif, 
testified  that,  about  the  last  of  May  or  first  of  June, 
1844,  after  the  com  whidi  David  Griffin  had  planted 
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on  tiie  farm  of  George  Cheek  was  two  or  three  indies 
high,  said  Griflln  called  and  told  him  the  weeds  were 
about  taking  his  com;  tiiat  he  was  poor  and  sick»  and 
should  not  be  able  to  iwise  his  crop  unless,"  etc.  Go£f 
then  bou^t  the  com  of  Griffin,  paid  a  part  of  the  con- 
sideration in  hand,  etc  The  execution  against  Griffin, 
for  failing  to  make  the  money  on  which  the  defendants 
are  sued,  did  not  issue  till  the  August  succeeding  this 
sale,  and  it  is  not  pretended  there  was  any  fraud;  hut  it 
is  insisted  that  ihe  com  was  not  so  in  esse  at  the  time  as 
to  be  the  subject  of  sale,  and  that  the  contract  was  for 
an  interest  in  land  and  within  the  statute  requiring  a 
memortuidum  in  writing.  The  cases  of  Whipple  v. 
Foot  (2  John.  418),  Austin  v.  Sawyer  (0  Cow.  89} » 
Craddock  v.  Riddlesbarger  (2  Dana  205),  and  Jones  v. 
Flint  (10  Ad.  &  Ell.  758),  among  others,  decide  that 
growing  crops,  raised  annually,  by  labor,  are  the  subject 
of  sale  as  personal  property,  before  maturity,  and  that 
their  sale  does  not  necessarily  involve  an  mterest  in  the 
realty  requiring  a  written  agreement.  See  also  Chit, 
on  Con.  801, 1  Hill  Ab.  58.  We  think  this  case  comes 
within  those  cited.    No  other  point  requires  an  opini<m. 

It  is  only  necessary  to  add,  that  we  are  not  satisfied, 
upon  a  full  examinati(Hi  of  this  case,  that  the  plaintiff 
in  error  was  not  injured  by  the  erroneous  decision  of 
the  court  below,  and  :^all,  therefore,  reverse  the  final 
judgment  there  rendered. 

Per  Curiam.  The  judgment  is  reversed  with  costs. 
Cause  remanded,  etc. 
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HIRTH  V.  GRAHAM. 

60  Ohio  State  57.— 1808. 

The  plaintiff  in  error  brought  an  action  before  a  jus- 
tice of  the  peace  to  recover  of  tiie  defendant  in  error 
damages  alleged  to  have  been  sustained  on  account  of 
the  refusal  of  the  latter  to  perform  a  contract  by  which 
he  had  sold  to  the  plaintiff  in  error  certain  growing  tim- 
ber. Plaintiff  had  judgment  before  tiie  justice  of  the 
peace  which  was  affirmed  by  the  Court  of  Common 
Pleas,  but  reversed  by  the  Circuit  Court  Error  to  Cir- 
cuit Court. 

Bradbury,  J.  .  .  .  Whether  a  sale  of  growing 
trees  is  the  sale  of  an  interest  in  or  concerning  land  has 
long  been  a  much  controverted  subject  in  the  courts  of 
England,  as  well  as  in  the  coiurts  of  the  several  States 
of  the  Uniwi.  The  question  has  been  differently  de- 
cided in  different  jurisdictions,  and  by  different  courts, 
or  at  different  times  by  the  some  court  within  the  same 
jurisdiction.  The  courts  of  England,  particularly,  have 
varied  widely  in  tiieir  holdings  <m  the  subject.  Lord 
MansSeld  held  that  the  sale  of  a  crop  of  growing  turnips 
was  within  Ihis  clause  of  the  statute.  Emmerson  v. 
Heelis,  2  Taunt.  88,  following  the  case  of  Waddington 
V.  Bristow,  2  Bos.  &  P.  452,  where  the  sale  of  a  crop  of 
growing  hops  was  adjudged  not  to  have  been  a  sale  of 
goods  and  chattels  merely.  And  in  Crosby  v.  Wads- 
worth  (6  East  602)  the  sale  of  growing  grass  was  held 
to  be  a  contract  for  the  sale  of  an  interest  in  or  concem- 
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ing  land»  Loid  Ellenborougfa  saying,  "Upm  the  first 
of  these  questums"  (whether  this  purchase  of  &e  grow 
ing  crop  be  a  contract  or  sale  of  lands,  tenements,  or 
bereditaments,  or  any  interest  in  or  ccmcemmg  than) 
"I  think  that  the  agreement  stated,  conferring,  as  it 
professes  to  do,  an  exclusive  right  to  the  vesture  of  the 
land  during  a  limited  time  «nd  for  given  purposes,  is  s 
oontract  or  sale  of  an  interest  ni«  or  at  least  an  interest 
conoemmg,  lands."  Id.  610.  Afterwards,  in  Teid  v. 
Auty  (2  Brod.  &  B.  99) ,  the  Court  of  Common  Pkas 
held  a  contract  for  the  sale  of  growing  poles  was  a  sale 
of  an  interest  in  or  concerning  lands.  Many  decisions 
have  beoi  announced  by  the  ^glish  oourts  since  the 
cases  above  noted  were  decided,  the  tendency  of  which 
hare  been  to  greatly  narrow  the  application  of  the  fourth 
secticm  of  the  statute  of  frauds  to  crox>s,  or  timber,  grow- 
ing upon  land.  Crops  planted  and  raised  annually  by 
the  hand  of  man  are  practically  withdrawn  from  its  op* 
eration,  while  the  sale  of  other  crops,  and  in  some  in« 
stances  growing  timber  also,  are  withdrawn  from  the 
statute,  where,  in  the  contemplation  of  the  ctmtractmg 
parties,  the  subject  of  the  contract  is  to  be  treated  as  a 
chattel.  The  latest  declaration  of  the  EngHih  courts 
up<»i  this  question  is  that  of  the  common  pleas  division 
of  the  high  court  of  justice  in  Marshall  v.  Green  (1  C. 
P.  Div.  85) ,  decided  m  1875.  The  syllabus  reads:  "A 
sale  of  growing  timber  to  be  taken  away  as  soon  as  pos- 
sible by  the  purchaser  is  not  a  contract  or  sale  of  knd, 
or  any  interest  therein,  within  the  fourth  sectitm  of  the 
statute  oi  frauds."    Hiis  decamtxi  was  rendered  by  the 
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three  justices  who  constituted  the  common  pleas  divtsion 
of  the  high  court  of  justice,  Coleridge,  C.  J.,  Brett  and 
Grove,  JJ.,  viboae  characters  and  attainments  entitle  it 
to  great  weight;  yet,  in  view  of  the  prior  long  period  of 
unsettled  professional  and  judicial  opinion  in  England 
up(m  the  question,  that  the  court  was  not  one  of  final 
resort,  and  Uiat  tiie  decision  has  oicountered  adverse 
criticism  from  hi^  authority  (Benj.  Sales  [ed.  1892], 
§  126) ,  it  cannot  be  considered  as  finally  settling  the  law 
of  England  on  this  subject.  The  conflict  among  the 
American  oases  on  the  subject  cannot  be  wholly  recon- 
ciled. In  Massachusetts,  Maine,  Maryland,  Kentuckyt 
and  Connecticut,  sales  of  growing  trees  to  be  presently 
cut  and  removed  by  the  vendee,  are  held  not  to  be  within 
the  operation  of  the  fourth  section  of  the  statute  of 
frauds.  Claflin  v.  Carpenter,  4  Mete.  (Mass.)  580; 
Nettleton  v.  Sikes,  8  Mete.  (Mass.)  84;  Bostwi^  v. 
Leach,  8  Day  476;  Erskine  v.  Plummer,  7  Me.  447; 
Cutler  V.  Pope,  18  Me.  877;  Cain  v.  McGuire,  18  B. 
Mon.  840;  Byasse  v.  Reese,  4  Mete.  (Ky.)  872;  Smith 
V.  Bryan,  S  Md.  141.  In  none  of  these  cases,  except  4 
Mete.  (Ky.)  872,  and  in  18  B.  Mon.  840,  had  the  vai- 
dor  attempted  to  repudiate  Ihe  contract  before  the  ven- 
dee had  entered  upon  its  execution,  and  the  statonent 
of  facts  in  those  two  cases  do  not  speak  clearly  upon  this 
point.  In  the  leadmg  English  case  before  cited  (Mar- 
shall V.  Green,  1  C.  P.  Div.  85)  the  vendee  had  also  en- 
tered upoQ  liie  work  of  felling  the  trees,  and  had  sold 
some  of  their  tops  before  the  vendor  countermanded  the 
sale.    These  cases,  therefore,  cannot  be  regarded  as  di- 
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reetly  holding  that  a  vendee,  by  parol,  of  growing  tim- 
ber to  be  presently  felled  and  removed,  may  not  re- 
pudiate the  contract  before  anything  is  done  under  it; 
and  this  was  tiie  atuation  in  which  Hie  parties  to  the  case 
now  under  consideration  stood  when  the  contract  was 
repudiated.  Indeed,  a  late  case  in  Massadiusetts  (Giles 
T,  Simonds,  15  Gray  441)  holds  that  "the  owner  of  land, 
who  has  made  a  verbal  contract  for  the  sale  of  standing 
wood  to  be  cut  and  severed  from  the  freehold  by  the  pur- 
diaser,  may  at  any  time  revoke  the  license  which  he 
thereby  gives  to  the  purchaser  to  enter  his  land  to  cut 
and  carry  away  the  wood,  so  far  as  it  relates  to  any  wood 
not  cut  at  the  time  of  the  revocation."  The  courts  of 
most  of  the  American  States,  however,  that  have  consid- 
ered the  question,  hold  expressly  that  a  sale  of  growing 
or  standing  timber  is  a  contract  concerning  an  interest 
in  lands,  and  within  the  foicrtii  section  of  the  statute  of 
frauds.  Green  v.  Armstrong,  1  Denio  550 ;  Bishop  v. 
Bishop,  11  N.  Y.  128:  Westbrook  v.  Eager,  16  N.  J. 
Law  81;  Buck  v.  Pickwell,  27  Vt.  157;  Cool  v.  Lumber 
Co.,  87  Ind.  581;  Terrell  v.  Frazier,  79  Ind.  478;  Owens 
T.  Il^wis,  46  Ind.  488 ;  Armstrong  v.  Lawson,  73  Ind. 
498;  Jackson  v.  Evans,  44  Mich.  510,  7  N.  W.  Rep. 
79;  Lyle  v.  Shinnebarger,  17  Mo.  App.  66;  Howe  v. 
Batchelder,  49  N.  H.  204;  Putney  v.  Day,  6  N.  H.  480; 
Bowers  v.  Bowers,  95  Pa.  St.  477;  Daniels  v.  Bailey, 
48  Wis.  566;  Lillie  v.  Dunbar,  62  Wis.  198,  22  N.  W. 
Rep.  467;  Knox  v.  Haralson,  2  Tenn.  Ch.  282.  The 
qnestion  is  now,  for  tite  first  time,  before  this  court  for 
determmatim;  and  we  are  at  liberty  to  adopt  that  rule 
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on  the  subject  most  ooofonnable  to  sound  reason.  In 
all  its  other  relations  to  the  affaiirs  of  men,  growing  tim- 
ber is  regarded  as  an  integral  part  of  the  land  upon 
^i^iich  it  stands;  it  is  not  subject  to  levy  and  sale  upcm 
executitm  as  diattel  property;  it  descends  with  the  land 
to  the  heir,  and  passes  to  the  vendor  with  the  soil.  Jones 
T.  Timmons,  21  Ohio  St.  506.  Coal,  petroleum,  build- 
ing at(Hie,  and  many  other  substances  constituting  in- 
tegral parts  of  the  land,  hare  become  articles  of  com- 
merce, and  easily  detadied  and  removed,  and,  when  de- 
tadied  and  removed,  become  personal  property,  as  well 
as  fallen  timber;  but  no  case  is  found  in  whtdi  it  is  sug- 
gested that  sales  of  sudi  substances,  with  a  view  to  their 
immediate  removal,  would  not  be  witSiin  the  statute. 
Sales  of  growing  timber  are  as  likely  to  beocnne  the  sub- 
jects of  fraud  and  perjury  as  are  the  other  integral 
parts  of  the  Iund,  and  the  question  whether  such  sale  is 
a  sale  of  an  interest  in  or  ccxiceming  lands  should  depend 
not  upon  the  intention  of  the  parties,  but  upon  the  legal 
character  of  the  subject  of  the  contract,  which,  in  the 
case  of  growing  timber,  is  tiiat  of  realty.  This  rule  has 
the  additional  merit  of  being  clear,  simple,  and  of  easy 
application, — qualities  entitled  to  substantial  weight  in 
diooaing  between  conflicting  principles.  Whether  cir- 
cumstances of  part  performance  might  require  a  modi- 
ficEti<Hi  of  this  rule  is  not  before  ihe  court,  and  has  not 
heea  considered.  Judgment  affirmed. 
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THIRD  NATIONAL  BANK  OF  THE  CITY  OF 
NEW  YORK,  Pltff.  in  Err.,  v.  GEORGE  A, 
STEEL. 

129  Mich.  484.— 1902. 

Error  to  the  Circuit  Court  for  Clinton  County  to  re- 
view ft  judgment  in  favor  of  defendant  in  an  action 
brought  to  hold  defendant  Uable  for  losses  whi<^  were 
alleged  to  have  accrued  to  plaintiff  by  relying  upon  falae 
and  fraudulent  representations  made  by  defendant. 

Affirmed. 

The  facts  are  stated  in  the  opinicm. 

MoNTOOMEKY,  J.,  delivered  the  opinion  of  the  court: 

This  is  an  acticm  brou^t  against  tiie  defendant  to  re- 
cover the  amount  of  a  loan  made  to  Robert  M.  Steel, 
wbtdi  loan,  it  is  alleged,  was  induced  by  the  false  and 
fraudulent  representaticHis  of  the  defendant,  George  A. 
Steel.  TTie  declaration  avers  that  on  the  27th  of  June, 
1895,  the  defendant  represented  that  Robert  M.  Steel 
was  worth  a  simi  in  excess  of  $1,000,000;  that  this  rep- 
resentation was  made  throng  the  instrmnentality  of  an 
innocent  agent,  General  Spaulding,  to  whom  was  com- 
mitted an  unsigned  statemoit  of  the  resources  and  lia- 
bilities of  Robert  M.  Steel,  under  date  of  March,  1895. 
The  plaintiff  introduced  testimony  tending  to  support 
the  averments  of  the  declarattCHi.  The  defendant  of- 
fered no  testimony  in  tbe  case,  but  rested  his  defense 
upon  the  legal  ground  that  our  statute  (8  Comp.  Laws 
1897,  §  9518)  denies  any  remedy  to  the  plaintiff  in  sudi 
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caae.  The  plaintiff  shows  that  no  such  statute  as  tiiat 
in  questiMi  is  in  force  in  New  York,  and  cmtends  that, 
as  it  was  expected  that  General  Spaulding  would  ex-v» 
hibit  this  statement  to  the  plaintiff  in  New  York,  the 
law  of  New  York  ^ould  govern,  and  that  the  Michigan 
statute  ccmstitutes  no  bar.  Tliis  is  the  first  and  nmst  im- 
portiant  question  presented  in  the  case.  The  authorities 
are  not  in  humony  as  to  whether,  under  a  statute  sudi 
as  the  one  in  question,  the  transaction  is  wholly  void,  or 
whether  the  effect  and  force  of  the  language  are  simply 
to  exclude  the  remedy.  There  are  not  wanting  authori- 
ties which  sustain  the  contention  of  plaintiff,  and  which 
hold,  in  construing  statutes  similar  to  this,  that  the  case 
is  to  be  ruled  by  the  law  of  the  State  where  the  transac- 
tion occurs  or  the  contract  is  made,  and  that  a  contract 
valid  in  another  State  is  not  rendered  invalid  in  the  State 
where  the  action  is  brou^t.  Plaintiff's  counsel  cite  and 
rdy  upon  the  case  of  Kling  v.  Fries,  88  Mich.  2JB,  in 
support  of  their  contention.  The  question  involved  in 
that  case  was  T^hether  a  contract  could  be  enforced  in 
this  Stale,  in  view  of  our  statute  (8  Comp.  Laws  1897, 
§  9516),  wiiich  provides  that  "no  contract  for  the  side 
of  any  goods,  wares,  or  merchandise,  for  the  price  of 
$50  or  more,  shall  be  valid,  unless  the  purdiaser  shall 
accept,"  etc.  It  was  held  that  this  section  of  the  statute 
had  reference  to  contracts  made  within  the  state,  and 
such,  we  think,  would  be  the  holding  in  any  jurisdictioa. 
There  are,  however,  cases,  like  Cochran  v.  Ward,  5  Ind. 
App.  89,  51  Am.  St.  Rep.  229,  29  N.  E.  785,  81  N.  B. 
581,  which  apply  the  same  rule  to  a  statute  such  as  tlie 
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one  inrolred  in  Hie  present  case.  Our  statute  reads  as 
follows:  "No  action  shall  be  brought  to  charge  any 
person  upon  or  by  reason  of  any  favorable  repressita- 
tion  or  assurance  made  coneeming  the  character,  con- 
duct, credit,  ability,  trade,  or  dealings  of  any  other  per- 
son, unless  such  representation  or  assurance  be  made  in 
writing,  and  signed  by  the  party  to  be  charged  thereby, 
or  by  some  person  thereunto  by  him  lawfully  author- 
ized." 8  Comp.  Laws  1897,  §  9518.  The  peculiar 
wording  of  this  secti<Hi  distinguishes  it  from  tbose  sec- 
tions of  the  statute  which  declare  tbat  a  contract  made 
without  certain  prescribed  formalities  shall  not  be  valid, 
or  shall  be  void.  Tbe  cases  which  fail  to  note  this  dis- 
tinction usually  refer  to  Story,  Confl.  L.  262.  The  first 
case  in  which  the  distinction  between  the  two  sectitHis  was 
noted  is  liie  carefully  considered  case  of  Leroux  v. 
Brown,  12  C.  B.  801.  This  case  was  argued  at  length. 
A  separate  opinion  was  filed  by  each  of  the  justices,  all 
concurring,  and  the  conclusion  reached  that,  under  the 
language  of  the  statute  (4  of  the  British  act),  which 
provides  that  "no  action  shall  be  brought  upon  any 
agreement,"  etc.,  the  contract  was  not  necessarily  void, 
but  that  tliis  provision  affected  the  remedy,  and  that,  as 
it  affected  the  remedy,  the  lea!  fori  governed.  The 
views  expressed  by  Judge  Story  in  his  work  above  cited 
were  called  to  the  attention  o(  the  court,  but  the  diief 
justice  answered  by  saying:  "Dr.  Story  puts  the  4th 
and  17th  sections  together,  as  both  avoiding  the  con- 
tract;" showing  that,  in  the  view  of  tiie  court,  Judge 
Story  had  called  to  note  the  true  distinction.    This  case 
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of  Leroux  v.  Brown  was  ftJlowed  in  Downer  v.  Chese- 
brou^,  86  C<Hm.  89,  4  Am.  Rep.  29,  and  was  dted  ap- 
provingly by  Mr.  Justice  Matthews  in  Fiitdiard  v.  Nor- 
ton, 106  U.  S.  184,  27  L.  ed.  104, 1  Sup.  Ct  Rep.  102. 
In  1  Brandt,  Sutretyship  &  Guaranty,  52,  it  is  said:  "The 
statute  of  frauds  does  not  provide  that  the  amtract  to 
answer  for  anotiier  ^aJl  be  illegal  or  void  if  not  in  writ- 
ing. It  says,  'no  action  ^11  be  brought*  The  c(hi- 
tract  is  just  as  legal  since  the  enactment  of  the  statute 
as  it  was  before,  but  no  actitm  can  be  broug^  to  oiforce 
it.  ...  As  Hk  prdiibition  is  against  the  remedy 
the  courts  of  a  country  in  wfaidi  the  statute  prevuls  will 
not  enforce  an  unwntten  c(»itract  of  suretyship  or  guar- 
anty made  in  another  country,  T^ch  was  perfectly  valid 
uid  enforceable  in  the  country  where  the  contract  was 
made.  This  is  uprai  the  principle  that,  while  the  validity 
and  binding  force  of  a  contract  depend  upon  the  law  of 
the  country  in  which  It  was  made,  the  remedy  is  always 
governed  by  the  law  of  the  country  in  which  the  action 
is  brought."  In  Wharton,  Confl.  L.,  1st  ed.,  at  690, 
it  is  said:  "But  the  question  shifts  where  there  is  a  local 
statute,  like  the  statute  of  frauds,  directing  that  no  suit 
shall  be  sustained,  in  certain  classes  of  cases,  except  on 
written  testinuHiy.  Such  statutes  are  based  on  moral 
grounds.  Their  object,  as  is  shown  by  the  title  of  that 
which  served  as  the  pattern  of  all  others  is  to  prevent 
fraud  and  perjury.  Here,  then,  would  come  into  play 
the  position  on  which  Savigny  lays  such  great  stress, 
that  moral  laws,  or  laws  to  effect  moral  ends,  whidi  are 
imposed  by  particular  States,  are  peremptory  and  oo- 
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ercive,  and  are  to  be  taken  as  rules  of  procedure  by  the 
judges  of  sudi  States."  The  writer  refers  to  the  posi- 
tion of  Judge  Story's  work  by  Judge  Redfield,  as  fol- 
lows: "We  must  confess  that  upon  principle,  as  the 
statute  does  not  declare  the  contracts  void,  but  only  that 
no  action  or  suit,  eiUier  in  law  or  equity,  shall  be  main- 
tained on  such  oontract;  and  that,  wherever  made,  it 
could  not  be  sued  in  the  courts  of  a  State  where  the 
statute  expressly  provided  tiiat  no  such  action  shall  be 
maintamed."  In  Anson,  Contr.,  p.  62,  referring  to  the 
provisions  of  the  Englidi  statute,  it  is  said:  "The  terms 
of  the  section  do  not  render  sudi  a  OMitract  void,  but 
th^  prevmt  it  being  enforced  by  action.  The  oraitract, 
therefore,  thou^  it  cannot  be  sued  upon,  is  yet  availa- 
ble for  some  purposes."  And  in  a  note,  referring  to 
scnne  of  the  cases  whidi  are  apparently  opposed  to  the 
doctrine  of  Leroux  v.  Brown,  it  is  said:  "In  none  of 
th^e  cases  is  tiie  proposition  announced  in  Leroux  v. 
Brown  considered.  They  are  decided  on  the  assimip- 
tion  that  the  note  or  memorandum  required  affects  the 
validity  of  the  contract.  While  many  of  the  cases  in- 
volve contracts  for  the  sale  of  chattels,  still  the  decisions 
are  not  based  on  any  distinction  between  the  17th  and 
4tb  sections,  except  Houghtaling  v.  Ball,  20  Mo.  564." 
In  our  view,  the  better  reasoning  is  found  in  the  case  of 
Leroux  v.  Brown  and  the  authorities  whidi  follow  it; 
and  the  holding  of  the  circuit  judge  upon  this  pomt  is 
sustained. 

But  it  is  contended  that  this  defense  was  not  open  to 
tiie  defendant,  for  the  reascm  that  the  statute  of  frauds 
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.  w«s  not  pleaded.  We  think  the  general  issue  was  suf- 
ficient to  enable  tlie  defendant  to  raise  the  question.  It 
goes  to  the  whole  liability.  See  May  v.  Sktan,  101  U. 
S.  281.  85  L.  ed.  707:  Busick  v.  Van  Ness,  44  N.  J.  Eq. 
82, 12  Atl.  609.  While  the  autiK»rities  are  not  umfcHin 
upon  tbis  questkn  we  think  the  better  rule  is  that  a  gen- 
eral denial  puts  that  plaintiff  to  his  proof  of  a  contract 
onnplyuig  with  the  law.  or  of  a  transaction  whidi  would 
raider  the  defendant  liable.  For  a  coUecticm  of  authori- 
ties sustaining  this  rule,  see  9  Enc.  PL  &  Fr..  q.  709. 
While  the  questttm  has  never  been  distinctly  ruled  by 
this  court,  it  has  been  assumed  in  many  cases  that  tbe 
defense  of  tbe  statute  of  frauds  was  open  under  the  gen- 
eral issue.  StdMlivisicMis  "b"  and  "c"  of  Circuit  Court 
rule  No.  7,  cited  in  tbe  brief  of  counsel  for  plaintiff,  have 
no  applicatirai. 

It  is  further  cootended  tbat  the  circuit  judge  erred  in 
directing  a  verdict,  and  in  refusing  to  admit  a  certain 
letter  written  by  defendant  for  the  reason  tbat,  had  the 
letter  been  received,  it  would  have  siwwn,  in  effect,  that 
there  was  a  written  statement  signed  by  G«orge  A. 
Steel.  Tbe  contents  of  the  letter  offered  in  evidence 
were  as  follows,  the  letter  being  addressed  to  the  presi- 
dent of  tbe  plaintiff  bank:  "I  remember,  v^en  arrang- 
ing tbe  loon  prior  bo  October,  1895,  of  exhibiting  state- 
ment of  my  father's  resources  and  liabilities,  lowing 
net  resources  considerably  in  excess  of  $1,000,000,  as 
shown  by  his  books ;  and  at  the  time  stated  that  consid- 
erable fire  loss  since  tbe  date  of  statement  reduce  this 
amount  sunewhat."    Was  this  letter  so  ccHinected  with 
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tbe  statement  in  question  as  to  make  the  letter  a  signed 
statement,  within  the  meaning  of  the  statute?  It  will 
be  noted  that  the  statement  introduoed  in  evidence  was 
not  exhibited  by  defendant  G«orge  A.  Steel,  in  perscm, 
but  by  General  Spaulding.  It  will  also  appear  that 
there  was  not  enough  in  this  writing  to  identify  the  state- 
ment, either  as  to  amount  or  date,  but  paxcA  evidence 
would  have  to  be  introduced  to  connect  them.  Further 
than  that,  the  exhibited  statement  was,  according  to  the 
terms  of  the  letter  introduced,  not  the  whole  substance 
of  the  oommunicaticHi  made  by  defendant  to  the  plain- 
tiff. We  think,  therefore,  it  cannot  be  said  that  this 
amounted  to  a  signed  statement  within  the  requirements 
of  this  statute.  The  judgment  will  be  affirmed. 

LoNQ  and  Gbant,  JJ.,  did  not  sit.    The  other  Jus- 


CLASON  T.  BAILEY. 

14  Johnson  (N.  Y.)  484.-1817. 

These  causes  came  before  this  court  <m  writs  of  cttot 
to  the  Supreme  Court.  The  facts  in  all  were,  substan- 
tially, the  same.  See  Merritt  &  Merritt  v.  Clason,  12 
Johns.  Rep.  102. 

The  Chanceixoe.  The  case  struck  me  up<Hi  the  ar* 
gument  as  being  very  plain.  But  as  it  may  have  ap- 
peared to  other  members  of  the  court  in  a  different,  or, 
at  least,  in  a  more  serious  light,  I  will  very  briefly  state 
the  reasons  why  I  am  of  opinion  that  the  judgment  of 
the  Supreme  Court  ought  to  be  affirmed. 
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The  contract  oa  which  the  ctmtroversy  arises  was  made 
in  the  following  maimer: 

Isaac  Clason  employed  Jchn  Townsend  to  purchase 
a  quantity  of  rye  for  him.  He,  in  pursuance  of  this 
au&ority,  purchased  of  Bailey  &  Voorhees  8000  bu^els, 
at  me  dollar  per  bushel,  and  at  the  time  of  closing  the 
bargain,  he  wrote  a  memorandum  in  his  memorandum 
book  in  the  presence  of  Bailey  &  Voorhees,  in  these 
words:  "February  29th,  bought  for  Isaac  Clason,  of 
Bailey  &  Voorhees,  8000  bushels  of  good  merchantable 
rye,  deHverable  frcan  tiie  JSth  to  the  15tii  of  April  next, 
at  one  dollar  per  bushel,  and  payable  (mi  delivery." 

The  terms  of  the  sale  and  purdiase  had  been  pre- 
viously communicated  to  Clason,  and  approyed  of  by 
him,  and  yet  at  the  time  of  delivery  he  refused  to  accept 
and  pay  for  the  rye. 

The  objection  to  the  contract,  on  the  part  of  Clason, 
is  that  it  was  not  a  valid  contract  within  the  statute  of 
frauds. 

1.  Because  the  ctmtract  was  not  signed  by  Bailey  it 
Voorhees. 

2.  Because  it  was  written  with  a  lead  pencil,  instead 
of  pen  and  ink. 

I  will  examine  each  of  these  objections. 

I.  It  is  admitted  tiiat  Clason  signed  this  contract, 
by  the  insertion  of  his  name  by  his  authorized  agent,  in 
the  body  of  the  memorandum.  The  counsel  for  the 
plaintiff  in  error  do  not  contend  agamst  the  position  that 
this  was  a  sufficient  subscription  on  hu  part.  It  is  a 
point  settled,  that  if  the  name  of  a  party  appears  in  the 
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memorandum,  and  is  applicable  to  the  whc^  substance 
of  tilie  writing,  and  is  put  tbere  by  him  or  by  his  author- 
ity, it  is  immaterial  in  fdiat  part  of  the  instrumfmt  the 
name  appears,  whether  at  the  top,  m  the  middle,  or  at 
the  bottom.  Saunderson  t.  Jackson,  2  B.  &  Puller,  288 ; 
Welford  t.  Beazely,  8  Atk.  508;  Stokes  v.  Moore,  cited 
by  Mr.  Coxe  in  a  note  to  1  P.  Wms.  771.  Forms  are 
not  regarded,  and  t&e  statute  is  satisfied  if  the  terms  of 
the  ocHitract  are  in  writing,  and  the  names  of  the  C(»i- 
tracting  parties  appear.  Clason's  name  was  inserted  in 
the  contract  by  his  authorized  agent,  and  if  it  were  ad- 
mitted that  the  name  of  ihe  other  party  was  not  there 
by  their  direction,  yet  the  better  opinion  is,  that  Clason, 
the  party  who  is  sought  to  be  charged,  is  estopped,  by 
his  name,  from  saying  that  the  contract  was  not  duly 
signed  within  the  purview  of  the  statute  of  frauds;  and 
that  it  is  sufficioit,  if  the  agreement  be  signed  by  the 
party  to  be  charged. 

It  appears  to  me,  that  this  is  the  result  of  the  weight 
of  authority  both  in  the  courts  of  law  «nd  equity. 

In  Ballard  t.  Walker  (8  J<rfms.  Cases  60),  decided 
in  the  Supreme  Court,  in  1802,  it  was  held,  that  a  con- 
tract to  sell  land,  signed  by  the  vendor  only,  and  ac- 
cepted by  the  other  party,  was  binding  on  the  vendor, 
who  was  the  party  there  sought  to  be  charged.  So  in 
Boget  v.  Merrit  (2  Caines  117)  an  agreement  ctmcem- 
ing  goods  signed  by  the  seller,  and  accepted  by  the 
buyer,  was  considered  a  valid  agreement,  and  binding 
on  the  party  who  signed  it. 

Hiese  were  decisitms  here,  under  both  branches  of  the 
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statute,  and  the  cases  in  the  English  oourts  are  to  the 
same  effect. 

In  Saunderson  v.  Jackson  (2  Bos.  &  FuU.  238)  the 
smt  was  against  the  seller,  for  not  delivering  goods  ac- 
cording to  a  memorandum  signed  by  him  only,  and 
judgment  was  given  for  the  plaintiff,  notwitlistanding 
the  objectitm  that  this  was  not  a  sufficioit  note  within 
the  statute.  In  Champion  v.  Flimmaer  (4  Bos.  &  Pull. 
252)  the  suit  was  against  the  seller,  who  alone  had  ngned 
the  agreement.  No  objection  was  made  that  it  was  not 
signed  by  both  parties,  but  the  memorandum  was  held 
defective,  because  the  name  of  the  buyer  was  not  men- 
tioned at  all,  and  consequently  there  was  no  certainty 
in  the  writmg.  Again,  in  Egertcm  v.  Mathews  (6  East 
807)  the  suit  was  on  a  memorandum  for  the  purchase 
of  goods,  signed  only  by  the  defendant,  who  was  the 
buyer,  and  it  was  held  a  good  agreement  within  the  stat- 
ute. Lastly,  in  Allen  v.  Bennet  (8  Taunton  169)  the 
seller  was  sued  for  the  non-delivery  of  goods,  in  pursu- 
ance of  an  agreement  signed  by  him  only,  and  judgment 
was  rendered  for  the  plaintiff.  In  that  case  Ch.  J. 
Mansfield  made  the  observation,  that  "the  cases  of  Eger- 
tcm V.  Mathews,  Saunderson  v.  Jackson,  and  Champion 
T.  Plummer,  suppose  the  signature  of  the  seller  to  be 
sufiScient;  and  every  one  knows  it  is  the  dafly  practice 
of  the  Court  of  Chancery  to  establish  ocHitracts  signed 
by  one  person  only,  and  yet  a  court  of  equity  can  no 
more  dispense  with  the  statute  of  frauds  than  a  court  of 
law  can."    So  Lawrence,  J.,  observed,  that  "the  statute 
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dearly  supposes  the  probability  of  there  being  a  signa- 
ture by  one  person  only." 

If  we  pass  fr<Hn  the  dedsions  at  Ihe  law  to  the  courts 
of  equity,  we  meet  with  the  same  uniform  ocmstructitm. 
Indeed*  Lord  Eldon  has  said  <18  Vesey  188)  tiiat  chan- 
cery XKTofesses  to  follow  courts  of  laws  m  the  construc- 
ticm  of  the  statute  of  frauds. 

In  Hatton  t.  Gray  (2  Chan.  Cas.  164;  1  Eq.  Cas. 
Abr.  21»  pi.  10)  the  purdiaser  of  the  land  signed  the 
agreement,  and  not  the  other  party,  and  yet  the  agree- 
ment was  held  by  Lord  Keeper  Nortb  to  be  binding  on 
him,  and  this  too  on  a  bill  for  a  spedfic  p»fonnance. 
So  in  Ooleman  v.  Upcot  (5  Vmer  527,  pL  17)  the  Lord 
Keeper  Wri^t  held,  that  an  agreement  concemkig 
lands  was  within  ^  statute,  if  signed  by  the  party  to  be 
diarged,  and  that  there  was  no  need  d  its  being  signed 
by  both  parties,  as  the  plaintiff,  by  his  bill  for  a  specific 
performance,  had  submited  to  perfonn  what  was  re- 
quired on  his  x>art  to  be  performed. 

Lord  Hardwicke  repeatedly  adopted  the  same  lan- 
guage. In  Buckhouse  t.  Crosby  (8  Eq.  Cas.  Abr.  82, 
pi.  44}  be  said  he  had  ofteu  known  the  (Ejection  taken, 
that  a  mutual  contract  in  writing  signed  by  both  parties 
oug^t  to  appear,  but  that  the  objection  had  as  often  been 
overruled;  and  in  Welford  v.  Beazely  (8  Atk.  508)  he 
said  there  were  oases  where  writing  a  letter,  setting  forth 
the  terms  of  an  agreement,  was  held  a  signing  within  the 
statute;  and  in  Owen  t.  Daries  (1  Ves.  82)  an  agree- 
ment to  sell  land,  signed  by  the  defendant  only,  was  held 
binding. 
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The  modem  cases  are  equally  explicit  In  Cotton  t. 
Lee,  before  the  lords  oonunissioners,  in  1770,  whidi  is 
cited  in  2  Bro.  564,  it  was  deemed  sufficient  that  the 
party  to  be  diarged  had  signed  the  agreonent.  So  in 
Seton  V.  Slade  (7  Vesey  276)  Lord  Eldtm,  on  a  bill  for 
a  specific  perfonnance  against  the  buyer  of  land,  said 
that  the  agreement  bang  signed  by  the  defendant  cxdy, 
made  him  within  the  statute,  a  party  to  be  charged. 
The  case  of  Fowle  v.  Freeman  (9  Vesey  851)  was  an 
express  decision  of  the  master  of  the  rolb,  on  Uie  rery 
point  that  an  agreement  to  sell  lands,  signed  by  the 
Tondor  tmly,  was  binding. 

There  is  nothdng  to  disturb  this  sb*(»ig  and  united  cur- 
rent of  authority  but  the  dbservatifHis  of  Lcnrd  Ch. 
Redesdale,  in  Lawrenson  v.  Butler  (X  Sch.  &  Lef.  18), 
who  thought  that  the  contract  ought  to  be  mutual  to  be 
binding,  and  that  if  one  party  could  not  enforce  it,  the 
other  ouj^t  not.  To  decree  performance,  when  oae 
party  <mly  was  bound,  would  "make  the  statute  really  a 
statute  of  frauds,  for  it  would  enable  any  person  who 
had  procured  another  to  sign  an  agreement,  to  make  it 
depend  on  his  own  will  and  pleasure  whether  it  should 
be  an  agreement  or  not."  The  intrinsic  foiroe  of  this 
argument,  the  boldness  with  which  it  was  applied,  and 
the  oommandmg  wei^t  of  the  very  respectable  char- 
acter who  used  it,  caused  the  oourts  for  a  time  to  pause. 
Lord  Eldon,  in  11  Vesey  592,  out  of  respect  to  this 
opinicMi,  waived,  ui  that  case,  the  discussitm  of  the  point; 
hut  the  courts  have,  on  further  omsideration,  resumed 
their  former  track.     In  Western  v.  Russell  (8  Vesey  it 
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Beames  192)  the  master  of  tbe  rolls  declared  he  was 
hardly  at  liberty,  notwithstanding  the  considerable  doubt 
thrown  upon  iiie  point  by  Lord  Redesdale,  to  refuse  a 
special  performance  of  a  contract  to  sell  land,  upon  tiie 
ground  that  there  was  no  agreement  signed  by  the  party 
seeking  a  performance;  and  in  Ormond  v.  Anderson 
(2  Ball  &  Beatty  870)  the  present  lord  dianoellor  of 
Ireland  (and  whose  authority,  if  we  may  judge  from 
the  ability  of  his  decisiwis,  is  iK>t  far  short  of  that  of  his 
predecessor)  has  not  felt  himself  authorized  to  follow 
the  opmkm  of  Lord  Redesdale.  "I  am  well  aware,"  he 
observes,  "tiiat  a  doubt  has  been  entertained  by  a  judge 
of  this  court,  of  very  high  authority,  wdiether  courts  of 
equity  would  specifically  execute  an  agreement  where 
one  party  only  was  bound;  but  there  exists  no  provision 
in  the  statute  of  frauds  to  prevent  the  executkai  of  sudi 
an  agreement."  He  then  cites  with  approbation  what 
was  said  hy  Sir  J.  Mansfield  in  Allen  v.  Benoet. 

I  have  tfaou^t,  and  have  often  intimated,  that  the 
weight  of  argumoit  was  in  favor  of  the  construction  that 
the  agreement  concerning  lands,  to  be  enforced  in  equity, 
should  be  mutually  binding,  wid  that  the  one  party 
ouj^t  not  to  be  at  liberty  to  enforce  at  his  pleasure  an 
agreement  which  the  other  was  not  entitled  to  claim. 
It  appears  to  be  settled  (Hawkins  v.  Holmes,  1  P. 
Wms.  770)  that  though  the  plaintiff  has  signed  t}ie 
agreement,  he  never  can  enforce  it  against  the  party  who 
bas  not  signed  it.  The  remedy,  therefore,  in  such  case 
is  not  mutual.    But,  notwithstanding  this  objection,  it 
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appears  horn  the  review  of  the  cases  that  tiie  point  is 
too  well  settled  to  be  now  questicmed. 

I%ere  is  a  sU^t  variatkn  in  the  statute  respecting 
agreemoits  concerning  tiie  sale  of  lands,  and  agreements 
ocmceming  the  sale  of  diattels,  inasmuch  as  the  tme  sec* 
tion  (being  the  4th  section  of  the  English,  and  tiie  lltii 
sectiMi  of  our  statute)  speaks  of  the  party,  and  the  other 
section  (being  the  17th  of  English,  and  the  15th  of  ouis) 
speaks  of  the  parties  to  be  charged.  But  I  do  not  find 
f  r(MU  the  cases  that  this  variation  has  produced  any  dif- 
ference in  the  decisions.  The  construction,  as  to  the 
point  under  ocHisideraticn,  has  been  unifwmly  the  same 
in  both  cases. 

Clason,  who  signed  the  agieementa  and  is  the  party 
sought  to  be  charged,  is,  then,  according  to  the  authori- 
ties, bound  by  the  agreement,  and  he  cannot  set  up  the 
statute  in  bar.  But  I  do  not  deem  it  absolutely  neces- 
sary to  place  the  cause  on  this  ground,  though,  as  the 
questitm  was  raised  and  discussed,  I  tbou^^t  it  would  be 
useful  to  advert  to  the  most  material  cases,  and  to  trace 
the  doctrine  throuji^  the  course  of  authority.  In  my 
opinion,  the  objectitm  itself  is  not  well  founded  in  point 
of  fact. 

The  names  of  BaUey  &  Vooriiees  are  as  much  kt  the 
memorandimi  as  that  of  Clason.  The  words  we, 
"Bought  for  Isaac  Clason,  of  Bailey  &  Voorhees,  8000 
bushels,"  etc. ;  and  how  came  their  names  to  be  inserted? 
Most  undoubtedly  they  were  inserted  by  their  direction 
and  consent,  and  so  it  appears  by  the  special  verdict 
The  jury  find,  that  when  the  bargain  was  closed,  Town- 
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send,  the  agoit  of  Clason,  did  at  the  time,  and  in  their 
presence,  write  tiie  memorandum;  and  if  so,  were  not 
their  names  inserted  by  &eir  consent?  Was  not  Town- 
send  their  agent  for  that  purpose?  If  they  had  not 
assented  to  ihe  memorandmn,  they  should  have  spoken. 
But  they  did  assent,  for  the  memorandum  was  made  to 
reduce  the  bargain  to  writing  in  tiieir  presence  at  the 
time  it  was  closed.  It  was,  therefore,  as  much  their 
memorandum  as  if  they  had  written  it  themselves.  Town- 
send  was,  so  far,  the  acknowledged  agent  of  both  par^ 
ties.  The  auctioneer  who  takes  down  the  name  of  a 
buyer,  when  he  bids,  is  quoad  hoc,  his  agent.  Bmmer- 
son  V.  Heelis,  2  Taimt.  88.  The  contract  was,  then,  in 
judgment  of  law  reduced  to  writing,  and  signed  by  both 
parties;  and  it  appears  to  me  to  be  as  imjust  as  it  is  il- 
legal, for  Clason  or  his  representatives  to  get  rid  of  so 
fair  a  bargain  on  so  groundless  a  pretext. 

2.  The  remaining  objection  is  that  the  memorandum 
was  made  with  a  lead  pencU. 

The  statute  requires  a  writing.  It  does  not  under- 
take to  define  with  what  instrument,  or  with  what  ma- 
terial, the  ccaitract  shall  be  written.  It  only  requires 
it  to  be  in  writing,  and  signed,  etc ;  the  verdict  here  finds 
that  the  memorandum  was  written,  but  it  proceeds  fur- 
ther, and  tells  us  with  what  instrument  it  was  written, 
viz.,  with  a  lead  pencil.  But  what  have  we  to  ^o  with 
Hie  kind  of  instrument  which  the  parties  employed  when 
we  find  all  that  the  statute  required,  viz.,  a  memorandum 
of  the  contract  in  writing,  together  with  the  names  of 
the  parties? 
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To  write  is  to  express  our  ideas  by  letters  visible  to 
the  eye.  l%e  mode  or  manner  of  impressing  those  let- 
ters is  no  pturt  of  the  substance  or  definiticm  of  writing. 
A  pencil  is  an  instrument  with  which  we  write  without 
ink.  The  ancients  understood  alphabetic  writing  as 
well  as  we  d<^  but  it  is  certain  that  the  use  of  papa:,  pen, 
and  ink  was,  for  a  long  time,  unknown  to  them.  In  the 
days  of  Job  they  wrote  upon  lead  with  an  nt>n  pen.  The 
ancients  used  to  write  upon  hard  substances,  as  stones, 
metals,  ivory,  wood,  etc.,  with  a  style  or  iron  instrumoit. 
The  next  mipTovement  was  writing  up<m  waxed  tables; 
until  at  hst  paper  and  parchment  were  adopted,  when 
the  use  of  the  calamus  or  reed  was  introduced.  The 
Common  Law  has  gone  so  far  to  regulate  writings,  as 
to  make  it  necessary  that  a  deed  should  be  written  on 
papw  or  parchment,  and  not  on  wood  or  stone.  This 
was  for  tiie  sake  of  durabiHty  and  safety;  and  this  is  all 
the  regulatitxi  that  the  law  has  prescribed.  The  instru- 
ment or  the  material  by  which  letters  were  to  be  im- 
pressed <Mi  paper  or  parchment  has  neve^  yet  been  de- 
fined. This  has  been  left  to  be  governed  by  public  oon- 
venienoe  and  usage;  and  as  far  as  questions  have  arisen 
on  this  subject,  the  courts  have,  with  great  latitude  and 
liberality,  left  the  parties  to  their  own  c^scretion.  It 
has  accordingly  been  admitted  (2  Bl.  Com.  297;  2  Bos. 
&  Pull.  288;  8  Esp.  Rep.  180)  that  printing  was  writing 
within  the  statute,  and  (2  Bro.  5S5)  that  stamping  was 
equival^it  to  signing,  and  (8  Vesey  170)  that  making  a 
mark  was  subscribdng  within  the  act.  I  do  not  find  any 
case  in  the  courts  of  common  law  in  which  the  very  point 
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now  before  us  has  been  decided,  viz,,  whether  writing 
with  a  lead  pencfl  was  sufficient;  but  there  are  several 
cases  in  which  such  writings  were  produced,  and  no  ob- 
jecti(»i  taken.  The  courts  have  impHedlj  admitted  that 
writing  with  such  on  instrument,  without  the  use  of  any 
liquid,  was  valid.  Thus  in  a  case  in  Comyn's  Reports 
(p.  451)  tiie  counsel  cited  the  case  of  Loveday  t.  Clar- 
idge,  in  1780,  where  Loveday,  intending  to  make  his 
will,  pulled  a  paper  out  of  his  pocket,  wrote  some  things 
down  with  ink,  and  snne  with  a  pencil,  and  it  was  held 
B  good  wilL  But  we  have  a  m<H*e  full  and  authentic 
authority  in  a  late  case  decided  at  doctors'  commrais 
(R3rmes  v.  Clarkson,  I  Phillim.  Rep.  22) ,  where  the  very 
questim  arose  on  the  validity  of  a  codicQ  written  with  a 
poidL  It  was  a  point  over  which  the  prerogative  court 
had  complete  jurisdictitm,  and  one  objection  taken  to  the 
codicil  was  the  material  with  which  it  was  written;  but 
it  was  ccHitended,  on  the  other  side,  that  a  man  might 
write  his  will  with  any  material  he  pleased,  quocimgue 
modo  velit,  guocunque  modo  poadt,  and  it  was  ruled  by 
Sir  John  Nicholl,  that  a  wiH  or  codicil  written  in  pencQ 
was  valid  in  law. 

The  statute  of  frauds,  in  respect  to  sudi  contracts  as 
the  one  before  us,  did  not  require  any  formal  and  solemn 
instrument.  It  only  required  a  note  or  memorandum, 
vriiich  imports  an  informal  wiiimg  done  on  the  spot,  in 
the  moment  and  hurry  and  tumult  of  OHnmercial  busi- 
ness. A  lead  pencil  is  generally  the  most  accessible  and 
convenient  instnunent  of  writing  on  such  occasions,  and 
I  see  no  good  reason  why  we  should  wish  to  put  an  inter- 
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dkt  on  all  memoranda  written  with  a  pe&ciL  I  am  per- 
suaded it  would  be  attended  witli  mudi  inconvenience, 
and  a£ford  more  opportunities  and  temptation  to  parties 
to  break  faith  with  each  other,  than  by  allowing  the  writ- 
ing with  a  poicil  to  stand.  It  is  no  do<^t  very  much 
in  use.  The  courts  have  frequently  seen  such  papers 
before  them,  and  hare  always  assumed  them  to  be  valid. 
This  is  a  sanctitm  not  to  be  disregarded. 

I  am,  aax>nlingly,  of  opinion  that  the  judgment  of 
the  Supreme  Court  ought  to  be  affirmed. 

This  was  the  opinion  of  the  court  (Elmendorf  & 
Livingston,  senators,  dissenting.) 

It  was  thereupon  ordered,  adjudged,  and  decreed, 
tiiat  the  judgment  of  the  Supreme  Court  be,  in  all 
things,  affirmed,  and  that  the  defendant  recover  from 
the  plaantifis  their  double  oosts,  to  be  taxed,  and  that  the 
record  be  remitted,  etc.  Judgment  affirmed. 
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PARTNERSHIPS. 


WHAT   CONSTITUTES  A  PARTNERSHIP. 

STEVENS  V.  FAUCET. 
24  111.  488.— 1860. 

Caton,  C.  J.  The  decisitm  of  tiiis  case  depends  en- 
tirely upon  the  determination  of  {be  question  whether, 
as  between  themselves,  the  firms  of  Stevens  &  Co.  and 
Faucet  &  Co.  were  partners  in  the  puidiase  and  tanning 
of  these  hides,  and  the  sale  of  this  leather.  If  they  were 
sudi  partners,  then  the  defendant  below  was  a  joint 
owner  witb  the  plaintiffs  of  the  leather  which  he  sur- 
reptitiously took  away  and  converted  to  his  own  use,  for 
which  this  action  of  trover  was  brought.  The  agree- 
ment between  the  parties  was  this: 

"It  is  this  day  agreed  between  Faucet,  Ii^am  &  Co., 
of  New  York  city,  and  W.  H.  and  F.  Stevens,  of  Ste- 
vensville,  Sullivan  County,  New  York,  that  said  Faucet, 
Isham  &  Co.  sbaU  send  to  said  W.  H.  and  F.  Stevens, 
what  hides  they  may  require  for  the  purpose  of  being 
tanned,  and  manufactured  into  sole  leather  in  their  tan- 
nery, at  said  Stevensville,  for  three  years  from  this  date. 
The  number  of  hides  is  not  to  be  less  than  fifteen  thou- 
887 
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sand  each  year,  nor  more  than  twenty-five  thousand  eadi 
year,  unless  both  parties,  in  writing,  shall  hereaf  t^  agree 
to  increase  or  lessen  the  amount 

"W.  H.  and  F.  Stereos,  during  the  said  tiiree  years, 
are  not  to  tan  hides  for  any  other  party.  W.  H.  apd  F. 
Stevens  agree  to  receive  the  hides  at  a  dock  in  the  dty 
of  New  York,  to  pay  all  expenses  of  transp<vtation  to 
their  tannery,  to  tan  and  manufacture  them  into  sole 
leather  in  a  good  and  workmanlike  manner,  to  make 
leather  of  a  quality  and  a  gain  in  weight  equal  to  that 
made  by  all  first-class  tanners,  and  to  return  the  leather 
so  tanned  to  said  Faucet,  Isham  &  Co.,  at  a  dock  in  the 
city  of  New  York,  clear  of  all  expenses  of  transporta- 
ticm.  For  all  which  services,  Faucet,  Isham  &  Co.  agree 
to  pay  said  W.  H.  and  F.  Stevens  five  (5)  cents  per 
pound  for  eadi  pound  of  leather  so  tanned  and  returned, 
which  shall  be  due  at  the  average  time  of  each  invoice. 

"It  is  further  agreed  that  all  the  profit  and  loss  on  all 
tJie  leather  manufactured  under  this  contract  shall  be 
equally  divided  between  both  parties,  whidi  shall  be  de- 
termioed  as  follows:  After  said  Faucet,  Isham  &  Co. 
shall  have  sold  the  leather  manufactured  from  eadi  in- 
voice of  hides,  they  ^all  deduct  from  the  gross  amount 
of  such  sales  the  cost  of  the  hides,  witli  five  per  cent, 
added  thereto,  the  amount  paid  and  payable  for 
tanning.  All  costs  and  <^rges  of  cartage  on 
both  hides  and  leather,  inspection,  exchanges,  and 
interest  on  all  tJiese  amounts,  till  the  sales  are 
due,  by  average.  Also  six  per  cent,  on  the 
gross  amount  of  the  sales,  and  the  balance  or  difference. 


being  gain  or  loss,  ^all  be  equally  divided  between  said 
Faucet,  Isham  &  Co.  and  said  W.  H.  and  F.  Stevens. 
Faucet,  Isham  &  Ca  lure  to  take  the  sole  risk  of  all  sales 
made  on  credit. 

"W.  H.  and  F.  Stevens  agree  to  return  the  leather 
from  each  invoice  of  hides  within  eight  months  frcsn  the 
time  they  leave  ihe  city  of  New  York,  provided  that 
eadi  invoice  shall  not  e»;eed  one  thousand  hides.  In 
such  case  they  agree  to  return  them  in  a  fair  propor- 
tionate time ;  and  provided  further,  that  in  case  hides  are 
sent  faster  than  they  can  be  worked,  an  allowance  shall 
be  made  in  proportion.  Faucet,  Isham  &  Co.  shall  pro* 
cure  what  insurance  against  fire  they  may  think  neces- 
sary, (me-half  the  cost  of  whidi  shall  be  paid  by  W.  H. 
and  F.  Stevens. 

"New  York,  August  7,  1855." 

As  we  are  investigating  this  question  of  partnership 
for  the  purpose  of  determining  in  whom  the  legal  title 
to  this  leather  was  vested,  it  is  of  paramoimt  importance 
to  determine  what  was  the  intention  of  the  parties  on 
that  point,  as  manifested  by  this  agreement  It  must 
be  remembered  that  this  is  not  a  question  between  third 
persons  and  the  parties  to  the  agreement,  growing  out 
of  the  subject-matter  of  the  agreement,  but  it  arises  be- 
tween, and  affects  only  parties  to  the  agreement.  In 
sudi  a  case  the  intention  of  the  parties  must  control,  in 
this  as  well  as  in  ^  other  agreements,  when  that  inten- 
tion can  be  satisfactorily  ascertained  by  the  terms  of  the 
agreement. 

After  the  most  careful  and  scnitmizing  consideratkm 
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we  have  been  able  to  give  this  subject,  we  are  well  satis- 
fied that  it  was  tbe  intention  of  the  parties  that  tlie  title 
to  the  hides  and  leather  should  all  the  time  renuun  in 
Faucet,  Isham  &  Co.  By  &e  first  paragraph,  Faucet. 
Isham  &  Co.  agree  to  send  what  hides  they  may  require 
to  the  Stevens,  for  the  purpose  of  being  tanned,  for  tiiree 
years. 

By  the  second  paragraph,  the  Stevens  agree  not  to 
tan  hides  for  any  other  party.  They  agree  to  receive 
the  hides,  transport  them  to  their  tannery,  to  manufac- 
ture t^em  into  sole  leader,  and  to  return  the  leather,  so 
tanned,  to  Faucet,  Isham  &  Co.  at  a  dock  in  New  York, 
clear  of  all  expenses  of  transportation.  For  (M  which 
services  Faucet,  Isham  &  Co.  agree  to  pay  the  Stevens 
five  cents  per  pound  for  each  pound  of  leather  so  tanned 
and  returned.  Here  is  simply  an  agreement  for  work 
and  labor  of  one  party,  to  be  performed  upon  the  ma- 
terial of  tiie  other  party,  for  a  stipulated  compensation, 
and  so  the  parties  understood  and  intended.  Of  this 
there  can  be  no  doubt.  More  appropriate  terms  for  ex- 
pressing such  intent  could  not  have  been  selected. 

The  next  paragraph  stipulates  that  the  profit  and  loss 
on  all  the  leather  manufactured  under  this  contract 
should  be  equally  divided  between  both  parties.  And 
the  balance  of  the  paragraph  ^ows  what  Faucet,  Isham 
&  Co.  should  charge  against  the  proceeds  of  the  leather 
when  sold,  in  order  to  ascertain  the  gain  or  loss,  whidi 
was  to  be  equally  divided  between  the  two  firms.  This, 
no  doubt,  constituted  a  partnership,  but  in  what,  or  to 
what  extent,  is  the  question  to  be  determined.    Was  it 
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tiie  intention  of  this  provision  to  change  ttie  relations 
vhich  had  been  established  in  the  preceding  part  of  the 
agreement?  We  think  it  was,  to  the  extent  there  stated, 
and  no  farliier.  It  gave  Ibe  Stevens  a  rig^t  to  one- 
half  the  profits  which  Faucet,  Isham  &  Co.  should  realize 
by  the  transaction,  and  obliged  them  to  pay  one-half  the 
losses  whidi  drauld  be  sustained,  but  gave  them  no  in- 
terest in,  or  title  to,  the  hides  or  leather.  It  was  mani- 
festly still  tiie  iutentirai  of  both  parties  Uiat  the  title  to 
tiie  property  should  belong  to  Faucet,  Isham  &  Co.  If 
sudi  was  thrar  intention,  the  partnership  only  extended 
to  the  proceeds  of  tiie  leather,  and  not  to  the  leather  it- 
self, or  rather,  to  the  profit  or  loss  resulting  from  the 
transaction.  Does  the  law  forbid  such  an  arrangement 
when  ihe  parties  so  desire  and  design  it?  We  think  not. 
Suppose,  after  what  is  now  written  in  this  agreement, 
the  parties  had  added  a  declaratory  clause,  stating  that 
it  was  not  the  intentkHi  of  the  parties  to  form  a  copart- 
ner^p,  dtber  in  the  purchase  of  liie  hides,  or  in  the 
manufacture  or  sale  of  the  leather,  but  only  that  the 
Stevens  should  be  entitled  to  an  account  after  the  leaHter 
was  s(4d,  and  to  share  in  the  profits  or  loss  when  ascer- 
tained. Had  this  been  dcme,  none  will  ccmtend  that  this 
declaratory  proviskm  would  be  nugatory,  as  cMitrary  to 
any  established  legal  principle.  We  think  the  same  in- 
tention of  the  parties  is  manifest  from  the  terms  whidi 
they  have  used  in  this  agreement  It  is  as  manifest  that 
all  parties  intended  that  Faucet,  Isham  &  Co.  should 
own,  bt^d,  and  control  the  hides  and  leather  as  if  it  had 
been  so  dedared  in  distinct  terms,  and  in  a  separate 
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clause.  Indeed,  to  have  inserted  such  a  clause  would 
hare  been  but  mere  repetiticm,  for  Uie  intention  is  as 
manifest  now  as  it  would  be  then.  When  the  Stevens 
agreed  to  tan  hides  for  Faucet,  Isham  &  Ca  (or  a  stipu- 
lated price  per  pound,  wbidi  the  latter  agreed  to  pay 
them,  can  any  one  doubt  that  it  was  the  intentitm  of  both 
parties  that  the  Stevens  should  hare  a  right  to  sue  tiie 
other  parties  at  law  for  the  price  agreed  upcn?  Was  it 
the  intenticm  of  either  party  tliat  Faucet,  Isham  &  Ca 
should  be  liable  to  the  workmen  employed  hy  the 
Stevens  in  the  manufacture  of  this  leather?  And  yet 
these  ctmsequences  would  follow  if  they  designed  to 
form  a  partnership  in  the  purdiase  of  these  hides  and 
the  manufacture  of  this  leather.  Such  was  clearly  not 
their  intention.  Although  sharing  in  the  profits  and 
loss  of  a  concern  or  enterprise  ordinarily  creates  a  part- 
ner^p  in  such  concern  or  enterprise,  between  the  par- 
ties thus  sharing  the  profits  and  losses,  yet  it  will  not  al- 
ways do  so.  Suppose  the  third  paragraph  in  this  agree- 
ment had  been  <Hnitted,  and  a  third  party  bad  heard  of 
the  arruigranent,  and,  believing  it  would  be  a  profitable 
widertaking,  had  offered  Faucet,  Isham  &  Co.  $10,000 
if  they  would  pay  to  him  mie-half  of  the  profits  whidi 
they  should  make  by  the  operation,  and  they  had  ac- 
cepted the  offer;  but  they,  being  cautious  men,  and  hav- 
ing some  doubts  of  the  su<x«ss  of  the  enterprise,  gave 
another  party  $5,000  to  insure  them  against  loss,  or  had 
even  purchased  such  insurance  of  the  same  party  to 
wbcMn  they  had  sold  the  half  of  the  profits,  we  conceive 
no  partnership  in  the  purchase  of  the  hides  and  the  man- 
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ufacture  of  lie  leather  would  have  been  created  between 
the  parties  to  such  an  agreement,  and  for  the  very  good 
reason  that  it  would  not  be  their  intention  to  create  a 
copartnership.  There  would  be  no  intenticm  to  vest  in 
the  party  to  whom  they  had  sold  a  share  of  the  profits, 
any  title  to,  or  interest  in,  the  leather,  but  simply  an  in- 
terest in  the  profits.  If  the  inquiry  be  made,  why  was 
this  arrangement  to  divide  the  profits  and  losses  made, 
if  there  was  no  design  to  create  a  partnership  m  the  man- 
ufacture and  sale  of  this  leather,  we  think  it  is  not  difii- 
cult  to  answer  tlie  question.  The  inducements  to  this 
provision  are  quite  obvious.  The  price  agreed  upon  for 
tanning  these  hides  was  a  low  one.  The  evidence  shows 
that  the  hides  were  about  doubled  in  value  by  tiie  pro- 
cess, and  the  price  agreed  upon  for  the  manufacture  of 
the  leather  was  less  than  a  quarter  of  its  value  when 
manufactured,  leaving  an  apparent  profit  of  more  than 
fifty  per  cent,  on  the  money  which  Faucet,  Isbam  fii  Co. 
would  be  required  to  invest  in  the  purchase  of  the  hides. 
This  could  not  have  escaped  remark  in  tiie  negotiation, 
and  if  such  profits  should  be  realized,  it  was  but  reasona- 
ble tiiat  the  manufacturers  should  receive  a  greater  com- 
pensation  for  their  labor.  Both  parties  might  well  have 
deemed  it  for  their  mutual  interests  to  provide  that  a 
part  of  the  price  for  the  work  and  labor  to  be  performed 
should  be  contingent,  dependent,  to  a  certain  extent, 
upon  tiie  manner  in  which  that  work  should  be  per- 
formed. In  this  way  a  higher  inducement  to  perform 
the  work  well  was  presented  than  if  they  were  to  receive 
a  fixed  compensation  to  the  full  value  of  first-class  work. 
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This  arrangement  was,  manifestly,  but  a  mode  adopted 
for  part  payment  for  the  work  to  be  performed.  Such 
cases  are  abnost  of  daily  occurrence  in  the  transaction 
of  business  and  in  the  courts.  The  case  of  Porter  v, 
Kwing,  decided  at  this  term,  was  one  where  a  party  was 
to  receive  compensation  for  services  to  be  perfonned  in 
an  enterprise  by  receiving  h^f  the  profits  resulting 
therefrom.  There  we  held  that  the  party  had  no  interr 
est  in  the  property  bou^t  and  sold  in  the  prosecution 
of  tile  enterprise,  but  only  in  the  profits,  when  profits 
should  be  realized  and  asc^tained,  although  the  party 
who  was  held  not  to  be  a  partner  was,  by  the  agreement* 
made  the  active  man  of  the  concern,  and  actually  <^d  all 
tiie  buying  and  selling  of  the  property. 

We  are  well  satisfied  that  it  was  the  intention  of  all 
the  parties  to  this  agreement  that  tiie  title  to  this  prop- 
erty should  be  vested  and  continue  in  Faucet,  I^iam  & 
Co.,  and  tiiat  the  defendant  was  liftble  to  them  for  its 
conversion. 

Some  other  minor  que^ons  were  made,  but  oae  of 
which  we  deem  it  necessary  to  notice.  It  was  objected 
that  the  manufacturers  had  a  lien  on  the  manufactured 
articles  for  work  bestowed  upon  it,  and  hence,  they  had 
such  an  interest  in  it  as  would  protect  them  fnnn  an 
addon  of  trover  and  conversion.  By  the  provisitms  of 
tile  contract,  tiiey  relinquished  the  right  to  sudi  Ken. 
Hiey  agreed  to  deliver  the  leather  without  requiring 
prepayment  for  their  work,  'niis  of  itself  would  de- 
stroy the  lien.  But  admlHing  such  lien  existed,  this  tort 
was  committed  by  but  one  of  the  ptirisers  entitled  to  the 
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lien,  while  th«  other  was  entirely  innocent.  The  tort- 
feasor could  not,  by  his  wrongful  act,  appropriate  to 
himself  the  whole  amount  due  to  himself  and  his  co- 
partner. This  oonversion  by  <»ie  partner  would  not  jus- 
tify Fau(^  Isham  &  Co.  in  refusing  to  pay  the  other 
partner  or  the  firm  the  amount  due  them  for  the  work 
done. 

We  find  no  error  in  the  record,  and  the  judgment 
must  be  affirmed.  Judgment  affirmed. 


VOORHEES  V.  JONES. 
29  N.  J.  Law  270.— 1861. 

The  Chief  Justice.  The  only  question  at  the  trial 
was,  whether  the  defendant  was  a  partner  in  tiie  firm  of 
Seymour  &  Tower.  The  Court  direcfted  a  verdict  t<x 
tlie  defendant,  upon  the  ground  that  the  plaintiff  bad 
entirely  failed  to  give  any  legal  evidence  of  tiie  part- 
nership; that  neither  the  agreements  and  documents  of- 
fered in  evidence,  nor  the  testimony  of  tbe  witnesses, 
showed  any  such  agreement  to  participate  in  the  pn^ts 
of  the  business  as  to  make  Jones  responsible  to  creditors. 

■nie  action  of  the  plaintiff  was  upon  a  note  made  by 
Seymour  &  Tower. 

The  rule  is  well  settled  that  whenever  a  perscn  be- 
comes entitled  to  an  actual  participation  in  tiie  prc^ts 
of  the  jfnnt  business  as  profits,  so  as  to  oitiUe  him  to 
an  account  and  irive  him  a  specific  lien  on  the  partner- 
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ship  asaets  for  payment  of  his  share  of  the  profits,  in 
preference  to  the  creditors  of  the  individual  partners,  he 
becomes  a  partner  as  to  creditors  of  the  firm,  altbou^ 
it  may  be  expressly  agreed  between  them  that  he  shall 
not  be  so  considered.  The  members  of  a  firm  cannot 
enjoy  all  the  benefits  of  a  parbiership,  and,  by  a  secret 
agreement  among  them  t^t  they  shall  not  be  so  caa.' 
sidered*  exempt  tiiemselres  f  rcHn  the  liabilities  that  flow 
from  the  relation:  Brundred  et  al  v.  Muzzy  &  Welles* 
1  Dutcfaer  279;  Collyer  aa  Fart.  81;  Waugfa  v.  Car- 
ver, 1  Smith's  L.  C.  908;  2  H.  Black.  285;  Grace  v. 
Smith.  2  W.  BUck.  998;  Cushman  v.  Bailey,  1  Hill  527. 

But  if  the  profits  are  taken  in  the  diaracter  of  an 
agent  or  servant  as  a  mere  cnnpensation  for  services, 
and  the  party  is  so  held  out  to  tfae  w<»ld,  he  is  not,  even 
as  to  creditors,  held  to  be  a  partner.  It  scans  to  me 
tiiat  tlie  true  limitation  upon  the  general  rule  is  very 
clearly  expressed  by  Story  in  his  work  on  Partner^p, 
§  88.  This  is  tiie  rule  in  Massadiusetts,  Denny  v.  Cabot. 
6  Metcalf  82;  in  Connecticut,  in  Loomis  v.  Manhall. 
12  Conn.  89;  Ferrme  v.  Hankinacm.  6  Hoist.  181;  in 
New  York,  Vanderburgh  v.  Hull,  20  Wend.  70;  8 
Kent's  Com.  25,  4th  ed.;  Champicxt  v.  Bostwick.  18 
Wend.  184. 

This  limitation  npoa  the  rule  seems  eminently  just 
Why  diould  a  mere  onployee  of  a  firm,  who  is  bound  to 
obey  orders  to  transact  all  the  business  und^  the  direc- 
tion of  his  superiors,  who  has  no  control  over  tlie  opera- 
tions of  the  firm,  who  cannot  limit  its  operaticms  or  direct 
its  investments,  be  held  liable  to  creditors,  the  contrae- 


titHi  of  whose  debts  he  could  not  prevent  If  he  hod  de- 
sired,  and  this  not  because  he  had  agreed  to  become  a 
silent  partner,  but  merely  because  his  compensation  was 
contingent  upon  the  success  of  the  business? 

The  Judge  at  tiie  circuit  thougbt  the  case  now  before 
the  Court  fell  within  the  principle  of  the  cases  just  cited^ 
and  so  ruled  when  he  directed  a  verdict  for  defendant 
Seymour  &  Tower  were  contractors  with  the  Northern 
Railroad  Company  for  the  building  of  their  road,  and 
also  had  an  agreement  for  the  lease  of  the  road.  The 
firm  was  engaged  in  the  construction  of  tiie  road,  and 
the  plaintiff's  debt  was  contracted  for  services  in  laying 
the  track. 

On  tbe  eth  of  February,  1858,  Seymour  &  Tower 
agreed,  under  their  hands  and  seals,  to  pay  over  to  one 
Thomas  Cummings,  Jr.,  the  ^mie-third  part  of  the  net 
profits  of  the  contract  for  building  the  road,  when  re- 
ceived  by  tbem,  and  also  the  one-third  of  the  net  profits 
to  be  made  from  the  running  of  ihc  road,  llie  paper 
declares  that  these  payments  were  to  be  made  to  com- 
pensate him  for  services  in  procuring  the  contract  from 
the  ctHupany,  and  by  it  he  stipulates  to  give  them  the 
benefit  of  bis  experience,  skill,  and  judgment  in  the  con- 
struction of  the  road. 

On  the  8th  day  of  November  following,  Cummings, 
by  an  asngnment  indorsed  upon  the  last-mentioned 
agreement,  conveyed  to  Dana  &  Jones,  the  defendants, 
bis  entire  interest  in  the  "within  described  contract  for 
constructing  and  equipping  the  Northern  Railroad  of 
New  Jersey,  made  between  Sejonour  &  Tower  and  the 
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cc»npany,  and  one-half  of  his  interest  in  the  lease  of  the 
road,  thereby  giving  Dana  &  Jones  the  entire  otmtrd, 
benefit,  and  advantage  of  his  interest  thereby  assigned. 
The  consideration  expressed  in  this  agreement  was  $20,- 
000,  paid  foy  them  to  Cummings. 

I  think  the  legal  efifect  of  the  agreemoit  between  Sey- 
mour &  Tower  and  Cummings  was  not  to  make  him  a 
partner  with  them.  He  was  to  be  paid  for  his  services 
rendered  in  procuring  the  ctHitract  to  build  tJie  road  and 
ihe  lease  one-third  part  of  the  net  profits  of  the  cxhi- 
stniction  and  also  of  the  lease.  It  was  a  nxnpensation 
for  his  part  and  future  serviocs  as  an  employee  of  the 
company;  he  was  not  to  have  any  control  over  the  work 
or  any  lien  on  the  profits  in  preference  to  the  creditors 
of  the  partners.  The  agreem«it  does  not  convey  to  him 
in  terms  any  interest  in  the  business  or  contract;  it  is  a 
simple  covenant  to  pay  to  him  one-third  of  the  pn^ts, 
when  received  by  Seymour  &  Tower;  he  has  no  ri^t  to 
receive  them  himself.  The  agreement  seems  to  have 
been  drawn  with  a  view  to  the  rules  regarding  the  lia- 
bility of  an  employee,  agent,  or  servant,  so  as  not  to 
diarge  Cummings  with  any  responsibility. 

If  the  parties  intended  that  Cummings  should  have 
all  the  substantial  rights  and  powers  of  a  partner,  the 
agreement  does  not  express  by  its  terms  that  meaning, 
nor  does  the  assignment  of  his  interest  by  Cummings  to 
Dana  &  Jones  do  anything  more  than  transfer  Cum- 
mings*s  rights  to  Dana  it  Jones  by  its  terms  of  amgn- 
ment.    Cummings  could  only  assign  what  he  had. 

But  in  this  assignment  Cummings  and  Dana  &  Jones 


put  s  construction  up(Hi  the  agreement  between  Cum- 
mings  and  Seymour  &  Tower,  which,  if  it  was  idiat  the 
parties  intended  by  that  agreement,  alters  very  mate- 
rially its  scope.  The  matter  assigned  is  stated  to  be 
his  interest  tn  the  contract  for  ocmstructing  and  equip- 
ping the  Northern  Railroad  and  half  his  interest  in  the 
lease. 

If  Cummings  was  to  be  relieved  from  the  responsi- 
bility of  a  partner  it  was  because  he  had  no  interest  in 
the  business,  but  was  a  mere  agent  or  employee  having 
no  control  over  the  business,  receiving  by  contract  per- 
sonal to  the  partners,  and  not  affecting  the  partnership 
business,  a  compensation  for  past  and  future  services, 
ascertained  and  rated  by  what  the  share  of  the  profits 
m^itioned  wmild  amount  to.  If,  therefore,  Seymour  & 
Tower,  by  any  paper  executed  between  them  and  Cum- 
mings. by  expression  or  fair  implication,  so  modified 
the  original  contract  by  whidi  Cummings  acquired  his 
rights  as  to  give  his  assignees  a  share  in  the  contract  and 
lease  and  the  business,  and  entitle  them  to  the  substan- 
tial rights  of  partners  in  the  control  of  the  business  and 
the  receipt  of  its  profits,  then,  by  force  of  such  noodifi- 
cati(»i,  they  became  partners. 

This  brings  us  to  the  consideration  of  the  agreement 
of  the  10th  of  November,  sealed  by  Seymour  &  Tower 
and  Jones  &  Dana.  It  recites  that  Jones  &  Dana  had, 
with  their  ccmsent  and  approbatitm,  bought  the  entire 
interest  of  Cummings  in  the  contract  for  ccHistruction 
and  equipment,  and  one-half  his  interest  in  the  lease,  for 
$20,000,  and  that  Jones  &  Dana  had  agreed  to  assist  in 
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raising  money  for  the  ccnnpletion  of  tiie  work,  by  the 
use  of  their  own  and  their  fri«ids*  names  and  influence, 
and  hod  assisted  before  that  in  the  same  way,  and  S^- 
mour  &  Tower  a^freed  that  the  $20,000  should  be  paid 
out  of  tiie  price  for  construction,  and  should  be  charged 
to  profits  and  loss  before  any  divisiMi  of  the  profits  of 
the  ocHitract,  and  they  thereby  as^gned,  sold,  and  trans- 
ferred to  Dana  &  Jones  one-sixth  part  of  the  entire  con- 
tract for  construction  and  equipment  of  the  road,  and 
one-fourth  part  of  the  entire  lease  of  said  road,  with  all 
the  b«tefits,  profits,  and  advantages  derived  and  to  be 
derived  from  the  construction,  equipment,  running,  and 
working  of  said  railroad  under  said  contract  and  leasee 
it  being  the  intention  of  this  agreement  to  make  the  in- 
terest of  Dana  &  Jones,  in  all  respects,  equal  with  Sey- 
mour fii  Tower's  interest  in  bolh  stud  contract  and  lease. 
After  other  stipulations,  the  closing  stipulation  is  that 
the  business  sAiall  be  cmiducted  in  the  name  of  Seymour 
&  Tower.  By  this  agreement,  beyond  a  doubt,  Sey- 
mour &  Tower  and  Dana  &  Jones  became  partners,  not 
only  as  to  creditors,  but  inter  se*e. 

It  was  not  a  mere  ratification  of  the  transfer  of  Cum- 
mings's  ri^ts  to  Dana  &  Jones,  but  a  sale  of  the  <ne- 
sixth  interest  in  the  OMistruction  ccmtract,  with  all  its 
privileges  and  benefits,  to  Dana  &  Jones.  It  was  a  sale 
and  c<Hiveyance  of  an  interest  in  the  business  itself,  with 
its  profits,  an  interest  which  Dana  fii  Jones  acquired  by 
the  assignment  directly  from  Seymour  &  Tower,  and 
not  throng  Cummings.  Cummings  sold  them  (me- 
third,  Seymour  &  Tower  had  two-thirds;  they  sold  thou 
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one-fflxth — ^that  is,  divided  the  odd  one-tiiird  which  tiiey 
had  more  than  Dana  &  Jones,  between  Ihem,  and  thus 
made  them  all  equal  in  that  contract.  They  also  sold 
them  one-fourth  of  the  lease  itself,  in  so  many  words. 
Hiey  already  had  one-sixlii,  which  they  bou^t  of  Cvan- 
mings,  whidi  gaxe  them  five-twelfths,  leaving  also  five- 
twelfths  of  liie  lease  in  Seymour  &  Tower,  and  mie-sixth 
in  Cummings,  which  he  had  not  sold  to  Dana  &  Jones. 
The  agreement  was  not  to  pay  a  part  of  the  profits  to 
tbem  for  services,  but  an  absolute  sale  of  an  interest  in 
the  business  of  Seymour  &  Tower,  whidi  carried  with  it, 
as  a  consequence,  the  ri^t  to  a  share  of  the  profits. 

The  agreement  expressly  declares  it  to  be  the  intention 
of  the  parties  to  make  the  interest  of  the  parties  in  the 
contract  and  lease  equal.  What  was  the  contract?  It 
was  a  ri^t  to  do  certain  work  for  the  railroad  company. 
What  was  the  interest  in  tlie  contract  but  an  interest 
in  the  job,  in  the  li^t  to  do  tiie  work?  It  was  to  be  « 
joint  interefft  in  doing  certain  work,  and  getting  the 
payment  for  it,  giving  to  all  the  parties  having  this  joint 
interest  equal  control  and  equal  responsibilities. 

I  cannot  see  how  a  clearer  inta*est  in  a  partner^p  and 
its  business  can  be  created  than  was  done  by  this  agree- 
ment ^ort  of  words  saying  that  they  are  admitted  as 
partners. 

It  is  to  be  observed  tiiat  they  were  to  have  this  in- 
terest in  consideration  of  services  they  had  rendered  in 
the  financial  department  of  the  business,  which  \hey  were 
to  continue  to  render.  They  not  mily  had  an  interest 
in  the  prc^ts,  eu  »uch,  but  that  interest  rose  not  from 
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an  agi!«emait  to  pay  them,  but  because  of  a  cmiveyance 
of  the  fund  out  of  which  they  were  to  come. 

There  was  no  agreonent  that  they,  Seymoiu*  &  Tower, 
shouM  do  the  work  without  them,  and  they  reap  a  part 
of  the  profits;  <m  ihe  o(»trary,  they  aud  their  friends 
were  to  contribute  credit  and  money,  by  which  the  work 
was  to  be  carried  on. 

The  learned  Judge  erred  in  tbe  construcbiMi  whidi 
be  put  upon  the  contracts. 

But  it  was  argued  that  tiie  defendant,  Jones,  was  not 
a  partner,  because,  altbouj^  he  mig^t  so  appear  by  the 
papers,  he  acted  as  a  mere  locum  teneiu  for  Demarest, 
-the  president  of  the  road;  that  it  was  Tei4)ally  under- 
stood amcmg  all  the  parties  that  Jones  had  no  interest; 
that  what  appeared  bo  be  his  was  in  reality  Demarest's. 

It  was  objected,  at  the  trial,  that  this  verbal  testi- 
numy,  inconsistent  with  the  import  of  the  papers,  was 
not  admissible. 

If,  therefore,  as  was  urged,  all  the  parol  evidence 
showed  this  understanding,  was  parol  evidence  cwnpe- 
tent  for  that  purpose?  and,  if  oompet^it,  did  it  show 
anything  more  than  that  Joaes  was  a  trustee  without 
beneficial  interest?  These  are  the  qu^ions  to  be  de- 
cided.   And — 

1.  Was  it  admissible? 

The  creditor  says — You,  by  the  agreements  betweai 
you,  idiidi,  in  an  acticn  against  you  by  Jones  would 
conclude  you,  are  partnos.  Jones  replies — True,  I  can 
hold  than  as  partners,  and  so  can  they  m^  and  the 
verbal  agreemmt  would  be  no  defense  to  them  or  me 


because  we  are  parties  to  it;  you  are  not,  and  therefore 
we  are  not  estopped  by  them  from  showing  the  true  re- 
laticm  between  us.  The  uiswer  is,  that  altiiough  tiie 
C3-editors  are  not  partners  to  the  agreement  in  writing 
they  are  so  far  privies  m  ccmtract  as  to  give  them  the 
right  for  their  own  protection  to  enforce  the  legal  ob- 
ligations of  the  partners  to  one  another,  to  contribute 
to  a  jmnt  fimd  for  the  benefit  of  creditors,  and  the  rule 
excluding  parol  evidence  which  would  be  inadmissible 
between  the  parties  applies  in  favor  of  creditors  of  those 
who  have  thus  agreed  to  be  jointly  bound. 

I  think  it  is  clear  that  in  a  suit  by  a  creditor  for  his 
debt  a  person  who  by  tiie  articles  appears  to  be  a  partner 
shall  not  be  permitted  to  show  by  parol  evidence  that  he 
never  was,  that  the  instrument  did  not  contain  the  true 
agreement.    That  was  the  effort  in  this  case. 

It  is  another  question  whether  his  retirement  frc«n 
the  firm  may  not  be  proved  by  parol.  T^ie  evidence  was 
inadmissible  for  tiie  purpose  offered. 

As  to  the  second  question,  the  evidence,  even  if  re- 
ceived and  weighed,  showed  that  Jones  agreed  to  take 
the  liabilities  of  a  partner  without  the  profit  for  the  bene- 
fit of  Demarest,  to  enable  him  to  perpetuate  a  fraud  on 
the  directors  of  the  cfHupany  of  vriiich  he  was  president. 
They  permitted  him  to  manage  the  affairs  of  the  com- 
puiy  on  the  ground  that  his  interest  was  adverse  to 
that  of  the  contractors,  and  Jones  took  his  place  as  part- 
ner in  the  contract  to  enable  him  to  commit  this  fraud. 

A  party  who  agrees  to  be  an  ostensible  partner,  or 
is  so  inter  aese,  is  liable  for  tibie  debts  of  the  firm,  although 
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there  may  be  a  collateral  agreement  between  the  partner 
and  a  third  person  that  he  is  to  have  all  the  profits  of 
tiie  partner:  CoUyer  on  Part  885;  Story  on  Fart  670, 
and  cases  there  cited. 

Whether  Jones  had  retired  from  tiie  firm  as  the  part- 
ner, and  Demarest  taken  his  place,  so  as  to  dissalre  the 
legal  ration  between  J<»ies  and  tiie  other  partners,  and 
form  a  new  one  between  Demarest  and  them,  was  a  ques- 
tion of  fact,  which  ought  to  hare  been  submitted  to  the 
jury.  Whether  the  assignment  alluded  to  by  Jones  in 
his  evidence,  and  also  by  Demarest  passed  the  entire 
interest  of  Jones  to  Demarest  does  not  seem  to  have  been 
shown;  the  assignment  was  not  produced  at  the  trial, 
and  was  itself  the  best  evidence  of  what  passed  by  it 
Nor  does  it  satisfactorily  appear  that  it  ever  was  deliv- 
ered with  a  view  to  put  an  ead  to  Jones's  ostensible  in- 
terest. Nor  did  it  appear  by  the  evidence  that  its  execu- 
tion and  delivery  was  ever  known  or  assented  to  by  Sey- 
mour &  Tower. 

The  fact  of  its  being  handed  back  to  J<»e$  would 
seem  to  indicate  that  it  was  never  permanently  out  of 
his  possession.  Demarest  did  not  admit  that  he  took 
the  interest  of  Jones,  whatever  it  was,  or  assumed  his 
place  in  the  firm.  It  is  sufficient  that  the  assignment 
was  not  legally  proved. 

Tt  was  objected  that  Jones  was  not  a  oconpetent  wit- 
ness because  he  had  neglected  to  answer  the  interroga- 
tories served  by  plaintiffs  within  fifteen  days:  Nix.  Dig. 
888. 

The  answers  to  tlie  interrogatories  were  served  on  Uie 
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plaintiflTs  attorney  on  the  first  day  of  the  term.  He 
was  not  bound  to  receive  them  at  that  time,  but  he  did  so 
without  objection.  That  was  a  waiver  of  the  objection, 
particularly  as  he  permitted  the  case  to  proceed  without 
objection  until  after  he  had  rested  his  case.  By  receir- 
ing  them,  and  keeping  them  without  objection  until  the 
defendant's  hands  were  tied,  he  precluded  himself  from 
the  benefit  of  the  objection. 

Although  I  cannot  see  what  power  the  Judge  had 
at  that  stage  of  the  case,  without  the  notice  of  two  days 
which  the  Act  requires,  to  give  further  time  to  answer 
them;  if  the  first  answers  were  well  served  this  could 
not  have  prejudiced  the  party. 

There  is  another  answer  to  this  objection.  The  Act 
provides  that,  in  default  of  answering  the  interroga- 
tories, the  party  idiall  not  be  allowed  to  testify  in  his 
own  behalf  on  the  trial  of  the  action.  This  must  mean 
in  cases  where  he  then  was  permitted  so  to  do,  unless 
we  bold  that  clause,  by  implication,  to  have  made  him 
competent  in  his  own  behalf  when  he  did  answer  them. 
The  right,  as  it  then  existed,  was  to  testify  in  his  own 
behalf  when  called  by  the  adverse  party.  This  pro- 
vision was  a  limitation  on  that  right,  not  an  extension 
of  it.  When,  therefore,  by  the  subsequent  Act  of  1859, 
the  party  to  the  suit  was  made  a  competent  witness  in 
all  cases,  his  right  to  ^ve  evidence  in  his  own  behalf 
was  given  without  any  such  restriction.  In  this  case 
Jones  was  not  called  hy  the  plaintiff,  but  in  his  own 
behalf.  He  was  competent  within  the  strictest  construc- 
tioQ  of  the  Act  of  1859,  even  if  we  should  not  hold,  as 
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I  tiiink  we  should,  that  the  Act  of  1859  allows  the  testi- 
mony of  the  party  in  all  cases,  no  matter  by  v^om  called* 
even  what  he  has  failed  to  answer  interrogatories. 

The  verdict  should  be  set  aside,  and  a  new  trial 
granted,  that  a  verdict  may  be  had  on  ^e  issues  of  fact 
involved  in  the  case.  I  am  not  satisfied  that  justice  has 
been  done  in  the  case.  It  is  plain  that  either  Jones  or 
Demarest  is  liable  to  the  plaintiff.  I  think  there  would 
be  gross  injustice  done  by  discharging  Jones  until  there 
is  ample  proof  that  Jones  had  assigned  his  interest  and 
Demarest  taken  it  when  the  note  was  made. 


BOBBINS  V.  LASWELL. 
27  111.  865.-1882. 

Bbeebe,  J.  The  only  or  principal  question  of  law 
presented  by  this  record,  arises  out  of  the  following 
agreement  and  indorsement  thereon: 

"Memorandiun  of  an  agreement,  made  this  1st  day  of 
March,  1858,  between  Silas  W.  Robbins,  of  the  first 
part,  and  Thomas  Laswell,  of  tiie  second  part:  Wit- 
nesseth,  Ihat  the  said  Robbins,  party  of  t^e  first  part, 
has  ^is  day  advanced  to  said  Laswell,  party  of  the 
second  part,  two  hundred  and  fifty-four  dollu^  to  buy 
yoimg  cattle,  heifers,  steers,  yearlings,  etc,  with,  and 
said  Laswell  is  to  feed,  salt,  handle,  and  manage  said 
stock  well,  in  every  respect,  and  to  have  proper  over- 
sight and  care  in  regard  to  said  stock  during  the  next 
grass  season,  and  if  not  sold  in  the  fall  for  small  beeves 
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-or  otherwise,  said  Laswell  is  to  winter  well  tiK  next 
winter,  and  have  than  in  good  order  to  go  on  the  grass 
of  the  spring  of  1864,  and  said  Laswell  is  to  sell  them 
all  in  (Hie  year  from  this  date,  if  deemed  practicable, 
and  is  to  be  at  all  expense  and  trouble  in  feeding  and 
salting  said  stock,  supposed  to  be  about  forty  head,  and 
in  selling  them,  and  the  stock  are  to  beltmg  to  said 
Robbins  till  the  abore  sum  of  two  hundred  and  fifty-four 
dollars  is  returned,  and  the  profits  to  be  equally  divided 
between  the  parties,  and  said  Laswell  guarantees  that 
tiie  portion  of  profits  onning  to  said  Robbins  shall  not 
be  less  Han  20  per  cent  per  annimi  on  the  above  sum. 

"Witness  our  hands  and  seals,  the  day  and  date  first 
above. 

"SuAS  W.  Robbins.    [seax«] 
"Thomas  XjAswell,    [seal.]" 

On  the  back  of  said  agreement  was  an  indorsanent  as 
follows: 

"The  within  agreement  shall  include  the  purdiase  of 
eleven  head  of  yearlings,  and  fire  head  of  two-year-old 
bought  at  the  sale  of  Ira  C.  Ash,  made  on  the  29th  day 
of  April,  1858,  and  in  payment,  the  undersigned  have 
executed  their  joint  note  to  Antrim  Campbell  for 
$120.70,  with  six  per  cent  frcnn  date  till  paid,  in  twelve 
months  fnun  the  29th  April,  1858,  being  the  date  of  sale, 
and  as  tbe«e  cattle  are  bouf^t  on  credit,  the  profits  are 
to  be  equally  divided. 

"Witness  our  hands,  this  80th  day  of  April,  1858. 
"Silas  W.  Robbins. 
"Thomas  Laswell." 

Does  this  agreemrait  onutitute  a  partnership,  and  was 
it  extended  by  the  mutual  understanding  of  the  parties. 
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and  for  what  time?  The  theory  of  the  plaintiff  in  error 
is  that  this  agreement,  made  the  parties  to  it,  partners 
not  in  the  stock  pmvhased,  but  in  the  profits  arising 
frc»n  its  sale,  and  that  although  limited  by  its  terms  to 
one  year,  and  embracing  only  the  stock  to  be  bou^t 
with  the  mcmey  therein  specified,  yet  it  was  continued, 
by  the  mutual  understanding  and  tacit  agreement  of 
the  parties,  to  three  years,  and  by  the  same  understand- 
ing, was  included  all  stock  purchased  within  that  time, 
and  for  which  the  defendant  in  error  ought  to  account. 
It  will  he  seen,  by  the  indorsemoit  on  the  agreement,  the 
Stock  bought  of  AA  in  April  was,  in  express  terms,  made 
subject  to  this  agreement,  and  it  is  to  be  determined, 
by  the  testimony  in  the  cause,  whether  the  stock  subse- 
quently purchased  was  to  be  embraced  within  it. 

But  first,  as  to  the  question  of  a  partnership  and  its 
extension.  The  defendant  in  error  contends  that  sudi 
a  relation  has  not  been  establi^ed  by  any  certain  proof 
— that  the  testimony  to  that  point  is  too  loose,  uncertain, 
and  imsatisf  actory  to  convince  the  mind  of  its  existence, 
and  that  the  plaintiff,  holding  the  affirmatire,  should 
make  it  appear  by  clear  and  satisfactory  evidence.  He 
further  urges,  that  if  a  partnership  really  existed,  as  to 
the  stock  purchased  under  the  agreem«it  of  Marrfi,  and 
wfaidi  was  made  to  include  the  stock  subsequently  pur- 
chased of  Ash  by  a  special  indorsement  thereon,  that 
the  conduct  of  the  plaintiff  in  error,  in  his  dealings  with 
the  defendant,  is  inconsistent  with  the  theory  that  this 
contract  was  extended  and  enlarged  by  a  parol  under- 
standing of  the  parties,  so  as  to  include  all  stock  pur- 
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diased  during  the  tiiree  ye&rs  m  which  the  partiea  trans- 
acted the  btisiness  of  buying  and  selling  this  kind  of 
stock.  He  cites  ^e  fact  that  t|ie  Ash  cattle,  by  special 
indorsement  on  the  agreement,  were  made  to  be  included 
in  it,  and  asks  the  question,  how  it  was  that  the  greater 
interests  which  accrued  subsequently,  by  large  purdiases 
of  stock,  were  not  manifested  by  scnne  writing  between 
the  parties,  and  he  condudes  from  this  fact  that  there 
was  no  parol  extensJMi  of  the  wrrttoi  contract  of  March. 

We  cannot  say  what  may  bare  influenced  the  parties 
to  have  observed  less  cauticm  as  their  business  increased, 
but  we  do  not  suppose  it  was  obligatory  on  them  to  put 
their  mutual  understanding  in  writing,  if  they  deemed 
tiiemselves  able  to  show,  by  facts  and  circumstanoes, 
which  speak  louder  than  words,  that  their  conduct  could 
not  be  reasonably  referred  to  anytliing  else  but  the  writ- 
ten contract.  It  may  be  a  mutual  confidence  had  been 
inspired,  and  so  strong  as  to  render  unnecessary  the 
usual  safeguards  and  strictness  with  which  business  of 
this  nature  is  conmionly  surrounded.  A  fact  is  referred 
to  by  the  defendant  in  error,  as  condusire,  in  his  judg- 
ment, that  no  partnership  existed  in  the  stock  acquired 
after  the  date  of  the  first  contract,  and  that  is  that  at  an 
arbitration  in  the  spring  of  1856,  between  these  parties, 
the  plaintiff  in  error  was  sworn  as  a  witness,  and  then 
testified  that  he  and  the  defendant  were  not,  and  had 
never  been,  in  partnership  "in  a  hoof  of  stock." 

This  does  not,  in  our  judgment,  militate  against  the 
theory  of  the  bill.  The  plaintiff  does  not  allege  a  part- 
nership in  the  stot^  purdiased.    That  he  claims  as  his 
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own,  and  for  whidi  he  is  to  be  reimbursed.  He  claims 
only  that  the  defendant  was  a  partner  with  him  in  the 
profits  to  be  realized  from  the  sale  of  this  stock,  and 
which,  by  the  agreement,  could  in  no  event  be  less  to 
the  plaintiff  than  twenty  per  cent  per  annum  on  the 
money  advanced  by  him. 

Now,  the  question  properly  arises  here,  does  this 
agreement  make  a  partnership  ?  As  between  themselves, 
we  think  there  can  be  no  doubt.  It  seems  to  be  well 
settled  that  when,  by  agreement,  persons  have  a  joint 
interest  of  the  same  nature  in  a  particular  adventure, 
they  are  partners  inter  ae,  alUiou^  some  may  contribute 
money  and  others  labor.  As  in  the  case  of  Reid  v.  Hol- 
linshead,  4  Bam.  &  Cress.  878,  where  Abbot,  Ch.  J., 
said  "Such  a  partnership  may  weD  exist,  although  the 
whole  pri(%  is,  in  the  first  instance,  advanced  by  one 
party,  the  other  cfmtrJbuting  his  time  and  skill  and  se- 
curity in  the  selection  and  purchase  of  the  commodities." 
If,  then,  parties  agree  to  share  the  profits,  they  are  part- 
ners in  iiie  profits,  although  one  ccmtributes  the  capital 
or  goods,  and  the  other  only  trouble.  Such  is  the  case 
made  by  Uiis  record.  The  plaintiff  in  error  furnished 
the  stock  by  his  capital  employed  in  its  purdiase,  and 
the  defendant  his  time  and  trouble  in  preparing  it  for 
market,  and  making  sales.  It  is  not  necessary  that  the 
parties  should  agree  to  share  in  the  losses;  Story  on 
Fart.,  Sec.  15;  Dob  v.  Halsey,  16  J(dms.  84;  Fergustm 
V.  Alconi,  1  B.  Monroe  160. 

These  parties  were  partners  in  the  profits  of  the  firat 
adventure,  as  specified  in  the  written  agreement.    Was 
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that  agreement  extended  and  enlarged,  so  as  to  embrace 
the  stock  purdiased  subsequently,  and  up  to  the  fall  of 
1855? 

We  have  examined  all  the  testimony  in  the  cause  with 
great  care,  and  it  is  established,  with  sufficient  clearness, 
that  all  the  stock  purchased,  whether  of  cattle,  hogs,  or 
horses,  was  to  be  controUed  by  the  written  agreement 
of  March.  This  was  the  tacit  understanding  of  the  par- 
ties, since  it  is  not  shown  by  any  act  of  theirs,  or  by  any 
declaration  of  either  party,  that  they  had  terminated^  or 
desired  to  put  an  end  to  the  written  agreement  of  Mardi, 
at  the  end  of  the  year,  the  defendant  admitting,  mi  sev- 
eral occasions,  that  the  plaintiff  furnished  the  money, 
and  when  he  was  reimbursed  his  advanoes,  tiie  profits 
were  to  be  equally  divided  between  them.  To  what  else 
but  to  this  written  agreement  can  the  acts  and  conduct 
of  these  parties  to  be  referred,  no  new  or  different  agree- 
ment being  set  up  or  shown,  and  no  extension  in  writing 
being  necessary? 

If  a  person  leases  a  house  for  one  year  at  a  stipulated 
rent,  and  holds  over  another  year,  he  will  be  adjudged 
to  hold  xmder  the  terms  of  the  agreement  for  the  first 
year,  nothing  to  the  contrary  being  shown.  It  is  not 
at  all  probable  that  the  defendant  would  draw,  and  the 
plaintiff  accept  and  pay  orders  for  stock  for  three  years, 
and  to  &t  amount  of  near  $4,000,  unless  it  was  the  tacit 
imderstanding  of  these  parties  that  all  these  transactions 
were  unda>  the  agreement  of  March,  and  to  be  con- 
trolled by  it. 

The  defendant  contends,  however,  even  if  the  subse- 
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quent  purchases  of  stock  were  included  in  this  agree^ 
ment,  that  tiiey  hare  been  settled  and  adjusted,  and  an 
exhibit  marked  C  is  relied  on  to  sustain  this  view. 

This  paper  is  proved  to  be  in  -tiie  handwriting  of  the 
plaintifiF,  and  was  produced  by  the  defendant  on  the 
bearing,  and  is  claimed  by  him  as  the  account  rendered 
by  the  plaintiff  against  him,  and  as  containing  a  full 
statement  of  their  transactions  growing  out  of  their 
agreonent  The  paper  bears  no  date,  nor  is  R  diown 
it  was  made  out  by  liie  plaintiff  for  any  purpose  of  a 
settlement,  or  delivered  by  him  to  the  defendant.  Being 
in  the  handwriting  of  the  plaintiff  it  is  evidence  against 
him,  as  a  memwandum  at  least,  but  subject  to  explana- 
tions. We  have  examined  this  exhibit,  and  do  not  und»- 
stand  that  it  purports  to  be  an  account  stated,  or  any- 
thing of  the  kind.  It  appears  to  be  a  rou^  memoran- 
dum made  by  the  plaintiff,  perhaps  with  a  view  to  a 
future  settlemoit,  and  was  probably  made  m  iiie  spring 
of  1856,  a,tter  their  difficulties  had  arisen.  It  omtains 
a  statement  to  the  effect  that  the  defendant  had  received 
of  the  proceeds  of  the  "California  sale"  the  sum  of 
$1,504.01,  and  the  plaintiff  had  received,  of  the  same 
proceeds,  $4,014.  This  certainly  is  not  an  account  of 
their  whole  business,  but  of  one  sale  only,  and  can  charge 
the  parties  only  so  far  as  it  goes.  In  it,  a  mistake  against 
the  plaintiff  of  a  large  sum,  is  clearly  shown  by  the  testi- 
tofmy.  In  this  memorandum  he  is  charged  with  having 
received,  oa  the  sale  of  cattle  to  one  Huber,  the  sum  of 
$l,ddO,  whereas,  be  received  but  $1,000  of  liiat  sum,  tiie 
remaining  $090  having  been  credited  to  the  defendant 


and  appropriated  by  him.  The  paper  does  not  purport 
to  be  an  accounting  as  to  all  the  business  of  buying  and 
selling  stock  in  which  these  parties  were  interested,  nor 
does  it  afford  any  satisfactory  evidence  of  the  true  state 
of  tiie  accounts.  Taking  it  for  what  it  proves,  it  would 
show  Ihat  out  of  the  proceeds  of  a  certain  sale  of  stock, 
the  plaintiff  had  received  a  certain  sum  of  money,  and 
the  defendant  a  certain  other  sum.  The  stock  remaining 
cm  hand  and  the  profits  on  the  sales  do  not  appear. 

The  evidence  is  quite  convincing  that  from  the  1st  of 
March,  1858,  up  to  the  spring  of  1856,  when  the  parties 
had  a  misunderstfuiding,  the  defendant  was  in  the  con- 
stant practice  of  purchasing  cattle,  hogs,  and  horses,  and 
drawing  bills  for  their  price  mi  the  plaintiff,  or  placing 
his  name  to  notes  executed  for  (he  price,  all  wiudi  were 
promptly  paid  by  the  plaintiff,  and  claiming  that  he 
was  entitled  to  one-half  the  profits.  The  whole  amount 
thus  paid  by  him,  including  the  first  advance  in  March, 
1858,  reaches  to  about  the  sum  of  $8,000,  as  appears 
from  the  testimcmy  of  tiie  numerous  witnesses  whose 
depositions  are  in  the  record.  But  it  is  contended  by 
the  defendant  that  no  claim  that  hogs  or  horses  pur- 
chased by  the  plaintiff,  and  received  by  the  defendant, 
can  be  considered  as  within  this  written  agreement,  in- 
asmuch as  that  specifies  young  cattle  c«ily. 

The  proof  shows  that  the  hogs  and  horses  were  paid 
for  by  Robbins,  in  the  same  mode  that  he  paid  for  the 
cattle,  and  the  defendant  himself,  in  exhibit  C  whidi 
he  introduced  as  evidence,  has  claimed  for,  and  been  al- 
lowed his  share  of  the  proceeds  of  the  sale  of  hogs.    No 
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new  contract  having  been  set  up,  as  to  the  hogs  and 
horses  purchased,  and  the  defendant  claiming  and  re- 
ceiving a  credit  for  his  share  of  the  sale  of  hogs,  and 
there  being  nothing  shown  but  the  written  contract  of 
March,  1858,  to  which  to  refer  Ihese  transactions,  we 
must,  to  eifectuate  justice,  refer  them  all  to  this  con- 
tract,  as  their  real  basis.  The  claim  of  the  plaintiff  to 
be  reimbursed  for  them,  and  for  his  equal  share  of  the 
profits  arising  out  of  their  sale,  if  sold,  would  seem  to 
be  quite  as  meritorious  and  well  grounded  as  his  claim 
to  be  reimbursed  for  the  cattle  and  to  be  paid  his  share 
of  the  profits  on  tbem.  No  other  basis  but  that  contract 
has  been  exhibited.  The  claim  of  the  defendant  that  all 
their  dealings  were  adjusted  and  settled  in  exhibit  C, 
does  not  seem  to  be  well  sustained,  as  no  full  account  of 
purchases  or  of  sales  is  therein  exhibited,  and  no  ac- 
counting as  to  the  stock  then  on  hand  or  as  to  the  horses. 
The  evidence  shows  a  considerable  amount  of  property 
belonging  to  the  plaintiff,  in  the  possession  of  the  de- 
fendant, and  whidi  he  refused  to  deliver  up  to  the  re- 
ceiver appointed  by  the  Circuit  Court,  on  filing  this  bill 
of  cnnplaint.  He  now  asks,  on  vfbai  principle  is  it  that 
the  Court  can  decree  that  defendant  should  pay  a  specific 
sum  to  the  plaintiff  in  money,  if  there  be  such  property 
in  his  hands,  and  why  not  rather  decree  a  division  of 
the  property,  or  pass  an  order  for  its  sale  and  divide  the 
proceeds  I  The  answer  to  this,  we  think,  is  quite  obvious. 
A  divisitm  of  the  property,  the  whole  of  it  being  the 
property  of  the  plaintiff,  or  of  its  proceeds  on  a  sale, 
would  not  be  just  to  the  plaintiff.    It  woidd  be  giving 
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the  defaidant  that  to  whidi  he  is  not  entrtled  by  the 
terms  of  the  agreement,  llie  stock  midisposed  of  is  the 
property  of  the  plaintiff,  and  if  the  defendant  has  neg- 
lected to  sell  it,  so  that  pn^ts  might  be  had,  to  one 
equal  half  of  which  he  would  be  entitled,  and  has  refused 
to  place  it  in  the  custody  of  tiie  Court,  and  has,  as  the 
proof  shows,  butchered  and  sold,  and  given  away  to  his 
relati(nis  a  considerable  portion,  t^e  strongest  ccHisidera- 
tions  of  equity  would  prompt  the  Court  to  decree  against 
him,  the  value  of  sudi  property  as  he  has  wrcoigfully 
endeavored  to  appropriate  to  his  own  use. 

We  think  the  theory  of  the  plaintiff  in  his  bill  is  suf- 
ficiently established  by  tlie  evidence  in  the  cause — that 
he  bou^t  the  stock  of  cattle,  hogs,  and  horses,  which 
was  his  own  property,  and  was  to  be  reimbursed  its 
value  or  cost,  and  such  profits  as  might  'be  made  on  the 
sale  of  it  were  to  be  equally  divided  between  the  parties. 
This  is  establisbed  with  reasonable  certainty,  and  there  is 
nothing,  we  can  discover,  in  the  conduct  of  the  plaintiff, 
and  in  the  dealings  of  the  parties,  inconsistent  therewith. 
Uns  Court  baring  jurisdictiMi,  a  partnership  existing 
as  to  tbe  profits,  will  hold  the  case  and  so  adjudicate 
upon  it  as  to  do  complete  justice  between  the  parties. 
To  that  end,  it  is  decreed  that  the  plaintiff  be  reimbursed 
the  full  amount  of  his  advances  for  cattle,  hogs,  and 
horses,  from  March  I,  1858,  to  the  end  of  February, 
1856,  and  whidi  came  into  the  possession  of  the  defend- 
ant by  delivery  or  otherwise.  That  the  plaintiff  also 
have  and  receive  of  the  defendant  one  equal  part  of  the 
profits,  which  may  have  been  derived  from  the  sale  of 
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all  or  any  part  of  said  property,  and  that  the  testimony 
taken  in  tiiis  cause  be  referred  to  the  master  in  chancery 
of  the  Sangamon  Circuit  Court,  viK>  shall  therefrtmi 
make  up  a  report,  showing,  first,  the  whole  cost  of  the 
cattle,  hogs,  and  horses  purdiased  by  the  plainti£F,  and 
which  came  to  the  possession  of  the  defendant  prior  to 
March  1,  1856,  under  the  agreement  of  March  1,  1858, 
and  extended  and  enlarged  by  the  parol  assent  of  the 
parties  to  liie  time  first  mentioned;  showing,  second, 
the  amount  of  profits  derived  on  the  sale  of  any  portion 
of  said  property,  giving  to  the  plaintiff  one  equal  half 
part  thereof,  and  to  tjie  defoidant  the  other  equal  half 
part  thereof;  and  third,  to  ascertain  the  value  of  the 
property  so  purchased  by  the  plaintiff  which  was  in  the 
possessicxi  or  control  of  the  defoidant,  at  the  time  of 
filing  this  bill,  and  which  he  refused  to  deliver  up  to  Ihe 
receiver  appointed  by  the  Circuit  Court,  and  wfaidi  in- 
quiry will  include  the  hogs,  horses,  and  other  like  prop- 
erty the  said  defendant  may  have  disposed  of  to  others 
without  accounting  for  the  same  to  the  plaintiff;  and 
for  which  sums,  when  ascertained,  a  decree  shall  pass 
in  favor  of  the  plaintiff,  togeth^  with  the  costs  of  this 
suit 

We  have  not  deemed  it  necessary  to  make  any  re- 
marks upon  the  claim  set  up  by  the  defendant  that  a 
portion  of  this  stock  was  purdiased  with  a  view  to  stock- 
ing the  "Claywell  farm,"  as  it  is  called,  inasmuch  as  all 
the  testimony  goes  to  show  that  agreonent  was  never 
consmmnated  by  the  intended  parties  to  it.  That  agree- 
ment having  failed,  the  stock  ceuld  not  be  retained  by 
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the  defendant  on  that  pretext,  and  he  is  bound  to  a<y 
count  to  the  plaintiff  for  them  as  his  original  property. 
The  decree  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded,  with  instructi(»is  to  the  Circuit  Court 
to  proceed  in  the  cause  in  conf  (Hmity  to  this  opinicMi. 
Decree  reversed. 
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QUESTIONS  FOR  STUDENTS. 


The  queatioDs  &re  numbered  to  correspond  with  the  sections  in 
this  book.  The  answers  and  references  for  further  study  may 
be  obtained  b;  referring  to  the  corresponding  sections. 

CONTRACTS. 


CHAPTER  I. 

402.  What  may  be  said  of  the  importance  of  con- 
tracts in  society? 

408.     Explain  the  purpose  of  the  law  of  cmitracts. 

404.  How  does  an  implied  contract  arise?  Give 
BlackstMie's  definitifn  of  an  implied  contract. 

405.  Define  a  contract.  What  other  terms  are  used 
synonymously  with  "cMitract?" 

406.  What  are  Mac  essential  elements  of  a  contract? 
Briefly  explain  each. 

407.  What  is  the  most  general  classificatim  of  ccn- 
tracts?  Explain  what  is  meant  by  a  "specialty;"  by  a 
"simple  CMitract." 

408.  Explain  and  distinguish  between  express  and 
implied  contracts.  What  difference  in  tiieir  validity  and 
effect? 

409.  When  is  a  contract  "executed;"  when  "execu- 
toryr 
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320  CONTRACTS. 

410.  Wbat  is  meant  tiy  a  "bilateral"  cmtract;  a 
"uDilater&l"  contract!  When  is  a  contract  said  to  be 
aleatory? 

411.  How  may  the  subject  of  Contract  be  dirided 
for  tbe  purpose  of  study? 

412.  Mention  some  of  the  English  and  American 
writers  on  Ihe  subject  of  Contracts. 

CHAPTER  H, 

THE  FOEBfATION  OF  A  TAUD  CONTKACT. 

418.  What  are  the  elements  necessary  to  the  forma- 
tion of  a  valid  contract? 

414.  Explain  the  term  "agreement"  as  used  in  refer- 
ence to  the  formation  of  a  contract. 

415.  What  may  be  said  of  the  nature  of  agre^nent? 
What  is  necessary  to  constitute  an  agreement,  and  how 
does  it  originate? 

416.  Is  acceptance  of  an  offer  necessary  to  consti- 
tute agreement? 

417.  How  may  acceptance  be  made?  Explain  fully. 
Give  an  example  of  acceptance  by  conduct  Must  a 
persfHi  expressly  refuse  a  written  offer? 

418.  What  may  be  said  as  to  the  right  to  recall  an 
offer?  If  offer  is  sent  by  letter  bow  may  it  be  revoked? 
When  does  the  offer  lapse  if  neithw  accepted  nor  re- 
called?   Explain  what  is  meant  by  a  "reasonable  time." 

410.  Explain  "offers  on  time."  When  may  they  be 
recalled? 

420.  Give  an  example  of  a  general  or  public  offer. 
How  and  when  may  a  public  off^  be  revoked? 
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421.  (n)  Explain  the  making  of  an  agreement  at  an 
auction  sale.  How  may  an  offer  be  distinguished  from 
preliminary  negotiati(»i8?    Give  examples. 

422.  In  general,  what  is  the  effect  if  all  the  terms  of 
an  offer  are  not  c(»nmunicated  to  the  person  accepting? 
Give  the  three  instances  cited  by  Anscoi  in  regard  to 
railway  tdc^ts,  and  illustrate  each  by  the  case  cited. 

428.  Must  an  offer  be  intended  as  such  to  make  a 
valid  agreement  by  acceptance?  Give  instances  in  which 
an  apparent  offer  was  held  not  to  be  one. 

424.  Mention  the  various  ways  in  which  an  offer  may 
be  terminated  before  acceptance. 

425.  Explain  fully  the  rules  applicable  to  offers 
made  by  letter  or  post,  as  respects:  (a)  the  continu- 
ance of  the  offer;  (b)  when  and  how  tfie  offer  may  be  re- 
voked; (c)  how  the  acceptance  is  made,  and  when  it 
takes  effect;  and  (d),  Uie  effect  of  the  letter  of  accept- 
ance getting  lost.    Give  instances  of  each  rule. 

426.  What  effect  have  postal  regulations  upon 
agreements  made  by  post?  How  is  the  authority  to  ac- 
cept by  post  derived?  By  what  rules  are  offers  and  ac- 
ceptances by  telegraph  governed? 

427.  What  is  meant  by  "reality  of  consent?"  How 
are  cases  of  unreality  of  consent  classified? 

428.  What  is  meant  by  "mistakef  Explain  fully. 
Explain  and  illustrate:  (a)  Mistake  as  to  the  nature 
pf  the  transaction;  (b)  mistake  as  to  the  person  con- 
tracted with;  (c)  and  mistake  as  to  the  subject-matter. 
In  what  cases  does  mistake  as  to  the  subject-matter  of 
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the  contract  avoid  the  contract?    Illustrate  eadi  case 
by  girmg  an  example. 

429.  Explain  fully  what  is  meant  by  "misrepresenta- 
tion," and  distinguish  it  from  "fraud."  What  contracts 
are  affected  by  misrepresentation?  Why?  Explain 
the  effect  of  misrepresentaticm  upon  contracts,  of  fire  in- 
surance, marine  insurance,  life  insurance,  sale  of  land, 
and  purchase  of  shares  in  companies. 

480.  Define  "fraud,"  and  mention  the  elements 
necessary  to  constitute  fraud.  Explain  fully  each  of 
the  elements  of  fraud.  What  is  the  effect  of  fraud  as  to 
remedies  given  the  injured  party?  Is  the  contract  rai- 
dered  void  or  voidable? 

481.  Define  and  explain  what  is  meant  fay  "Duress." 

482.  What  is  meant  by  "Undue  Influence?"  How 
nuiy  the  presumptions  of  the  presence  of  undue  influ- 
aice  arise?  What  is  said  of  the  xi^t  to  rescind  a  cchi- 
tract  for  undue  influence? 

488.  What  is  the  general  rule  as  to  the  necessity  of 
oonsideraticHi  in  a  valid  contract?  What  exception  to 
tius  general  rule?    What  is  a  "nudum  pactum?" 

484.  Explain  the  origin  of  contracts  under  seal,  or 
specialties.  What  argumaits  are  advanced  by  Walker 
for  the  abolition  of  seals?  How  has  State  le^slation 
affected  Hk  Common  Law  regardkig  seals? 

4M.  Mmtion  some  of  the  distinctions  between  con- 
tracts under  seal  and  simple  contracts  at  Common  Law. 

486.  Define  and  explain  what  is  meant  by  a  "deed," 
a  "btaid,"  and  a  "contract  of  record." 
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4S7.  Must  the  consideration  be  expressed  in  a  writ- 
t«i  oontract? 

488.  Mentiwi  tbe  kinds  of  consideraticm  at  tiie  Ro- 
man Civil  Law;  at  tbe  C(»nmon  Law. 

489.  What  is  meant  by  a  "good"  consid^ation?  Is 
it  a  sufficient  considerati(«  to  support  a  contract? 

440.  What  is  a  "valuable"  ccMisideration  and  of  what 
does  it  usually  consist? 

441.  What  is  a  "full  and  valuable"  consideration? 

442.  Must  a  valuable  consideration  be  adequate? 
Who  passes  upon  the  sufficiency  of  a  consideration? 

448.  What  is  meant  by  a  moral  obligation?  When 
is  it  sufficient  consideration  to  support  a  promise? 

444.  Mention  examples  of  valid  and  sufficient  con- 
siderations. 

445.  Discuss  forbearance  as  a  consideration. 

446.  Discuss  work  and  service  as  a  consideration; 
mutual  prcHuises. 

447.  When  is  a  consideration  treated  as  unreal? 
What  is  the  principle  as  regards  uncertain  or  vague  con- 
siderations? 

448.  Is  part  payment  a  good  consideration  for  the 
discharge  of  debt  as  a  whole?  Give  reason  f(n'  your 
answer.  What  is  the  rule  as  to  payment  of  a  sum  in 
disdiarge  of  damages  for  a  breach  of  contract?  What 
general  exception  to  tbe  rule  that  part  payment  will  not 
discharge  the  whole  debt? 

449.  What  is  the  effect  upon  the  contract  of  a  cmi- 
sideration  being  void  in  part  and  entire  in  nature?  If 
the  consideration  is  separable  and  fails  in  part,  what  is 
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the  ^ect  (»i  the  otmtract  ?    If  illegal  in  part  what  is  the 
effect? 

450.  DefiUie  and  distinguish  between  "executory," 
"executed,"  and  "past"  considerations.  What  is  the  gen- 
eral rule  as  to  a  past  consideration?  What  exceptions 
to  this  rule? 

451.  Discuss  the  effect  of  total  and  partial  failure  of 
consideration. 

452.  What,  in  general,  may  be  said  of  parties  to  a 
valid  contract? 

458.  From  what  causes  dora  incapacity  to  contract 
arise? 

454.  Why  may  infants  avoid  contracts  made  during 
infancy? 

455.  What  may  be  said  as  to  the  incapacity  of  mar- 
ried women  to  ccmtract? 

456.  What  is  the  test  of  mental  deficiency  which  in- 
capacitates a  person  to  make  a  valid  contract?  Discuss 
contracts  made  by  a  lunatic 

457.  Who  are  aliois?  Discuss  their  property  and 
contractual  rights  in  peace  and  during  war.  What  fur- 
ther disabilities  existed  at  Common  Law  to  prevent  cer- 
tain classes  of  persons  from  contracting? 

458.  In  general,  what  limitaticsis  are  imposed  upon 
the  right  to  contract?  How  are  1^  limitations  uptm  the 
ri^t  classified? 

459.  Discuss  immoral  agreeaiMiits. 

460.  Discuss  impolitic  agreonents.  What  may  be 
said  in  regard  to  ©mtracts  in  restraint  of  trade  or  mar- 
riage?   Is  a  contract  to  stifle  a  criminal  prosecution 
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T^id?    What  is  meant  by  "maintenance"  and  "diamp- 
erty?" 

461.  What  ia  meant  by  illegal  agreement?  Men- 
tion examples  of  illegal  agreements.  What  may  be  said 
of  wagering  contracts,  and  stock  market  gambling? 
What  is  the  e£fect  of  usary  upon  a  contract  by  the  stat- 
utes of  the  State  in  which  you  live? 

462.  What  is  Ihe  effect  of  an  illegal  oMrtract? 

468.  Explain  what  is  meant  by  the  "Statute  of 
Frauds."  What  two  sections  of  the  English  act  are 
applicabk  to  contract,  and  are  in  general  force  in  the 
American  States?  6iv«  the  provisions  of  the  fourth 
section. 

464.  Diseuss  the  construction  of  the  fourth  sectifm 
of  the  statute  of  frauds. 

465.  Discuss  the  nature  of  the  craitracts  which  fall 
within  the  fourth  sectitm.  What  are  agreements  "not 
to  be  performed"  within  one  year? 

466.  What  is  the  effect  of  a  failure  to  satisfy  the  pro- 
visifflQs  of  the  fourth  section?  What  effect  has  part  per- 
formance on  the  statute? 

467.  Give  the  provisions  of  the  seventeenth  section 
of  the  statute  of  frauds. 

468.  Discuss  the  construction  of  the  sevoiteenth  sec- 
tion. 

460.  What  is  the  effect  of  failing  to  satisfy  the  pro- 
visions of  the  seventeenth  section? 
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CHAPTER  III. 

THE  OPERATION  OF  CONTKACT. 

470.  In  general,  wbo  are  bound  by  or  entitled  to 
rights  under  a  conti'act? 

471.  What  is  meant  by  the  statemait  that  a  contract 
cannot  impose  liability  upon  a  third  party?  Give  the 
facts  and  the  legal  principle  involved  in  the  case  of  Lum- 
ley  T.  Gye;  in  Bowen  v.  Hall.  Are  these  cases  followed 
in  the  United  States? 

472.  Discuss  whether  or  not  a  contract  can  confer 
rights  on  a  third  par^. 

478.    Can  a  contract  be  assigned!    If  so,  how? 

474.  What  exceptions  are  there  to  the  rule  that  llie 
liabilities  und^  a  contract  cannot  be  assigned? 

475.  What  were  the  limitations  at  Ccmdudmi  Law 
upon  the  ri^t  to  assign  ri^ts  under  a  contract? 

476.  How  were  rights  imder  a  contract  assignable  in 
equity? 

477.  Discuss  the  assignment  of  rights  under  a  ccn- 
tract  as  authorized  by  statute?  May  a  suit  be  main- 
tained in  the  name  of  the  assignee? 

478.  Discuss  how  rights  and  liabilities  under  a  con- 
tract may  be  transferred  by  operaticm  of  law.  Explain 
what  is  meant  by  "covenants  that  run  with  the  land." 
What  is  the  efiFect  of  the  death  or  bankruptcy  of  a  party 
to  a  contract,  as  regards  the  passing  of  his  rights  and 
liabilities  to  his  representative  or  heir? 
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CHAPTER  IV. 

THE  nfnXRPBETATION  OF  CONTEACT. 

479.  Explain  what  is  meant  by  the  ratorpTetation  of 
a  contract. 

480.  When  is  the  interpretatim  of  a  contract  a  mat- 
ter of  law?  What  exceptiMis  are  stated  by  Anson  to 
the  rule  excluding  parol  evidence  from  varying  the  terms 
of  a  written  cwitract? 

481.  Discuss  what  evidence  is  admissible  to  sbow  the 
existence  of  a  document. 

482.  What  may  be  shown  to  invalidate  a  written 
agreement,  or  prove  that  there  never  was  a  valid  agree- 

488.  Under  what  heads  is  evidence  admissible  to  vary 
the  terms  of  a  written  contract? 

484.  Discuss  and  give  examples  of  supplemental  or 
collateral  terms  that  may  be  added  to  a  written  agree- 
ment; cases  requiring  explanaticai  of  terms;  cases  in- 
troducing a  custom  or  usage,  and  to  correct  a  mutual 
mistake. 

485.  Discuss  rules  of  ctmstTuction.  How  ts  the  in- 
tention of  the  parties  to  be  ascertained?  How  are  terms 
to  be  construed?  What  may  be  said  as  to  time  being  of 
the  essence  of  the  oontract? 
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CHAPTER  V. 

THE  DI8CHAKOE  OF  CONTKACT. 

486.  In  what  different  ways  may  &e  diaduvge  of  a 
contract  be  effected? 

487-  What  different  forms  of  discharge  by  agree- 
ment are  mentioned  by  Anson? 

488.  Discuss  dischar^  by  waiver. 

489.  What  is  meant  by  a  "substituted  agreement?" 
Give  an  example. 

400.    What  is  meant  by  a  condition  subsequent? 

491.  What  is  the  general  rule  as  regards  the  form 
in  which  a  contract  may  be  disdiarged  by  agreement? 
How  is  this  rule  modified? 

492.  Discuss  di»charge  of  MHitract  by  performance. 
What  is  said  in  regard  to  payment  as  a  metiiod  of  dis- 
charge by  performance?  Explain  payment  and  tender 
and  the  requisites  of  each. 

498.  What  is  said  in  regard  to  discharge  of  contract 
by  bread)?  Do  all  breadies  operate  to  disdiarge  the 
OOTitract? 

494.  In  what  three  ways  may  a  breach  of  oontract 
occur?  Does  the  method  of  the  breach  aid  in  determin- 
ing whether  the  contract  is  discharged  or  not  by  the 
breach?  What  is  the  rule  if  the  breadi  results  frcnn  a 
renunciation  of  lifdbility  before  performance?  If  the 
party  makes  it  impossible  to  perform  Ihe  contract,  idnt 
is  the  effect?    What  is  the  rule  if  there  is  a  partial  ca 
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total  failure  to  perform  a  promise  without  an  open  ex- 
pression of  int£nti(Hi  to  abandcm  the  contract? 

496.  In  what  dififereait  ways  may  a  promise  be  in- 
dependeait?    Explain  each. 

406.  How  are  conditifflial  pnnnises  divided  as  re- 
gards time  of  performance?  Define  and  explain  condi- 
tiaas  concurrent;  cmditions  precedent.  If  a  condition 
precedent  is  not  essential  to  tiie  contract  v/haX  is  it  called? 
Does  it  discharge  the  contract? 

497.  Discuss  the  remedies  for  a  breach  which  dis- 
charges the  contract.  What  is  the  general  rule  as  to 
the  amount  of  damages  i^ch  may  be  recoTered  for  a 
breach?    What  is  meant  by  "specific  perftH-mance?" 

498.  How  is  the  right  of  action  arising  from  breach 
discharged? 

499.  Discuss  disdiarge  by  impossibility  of  perform- 
ance, and  the  exceptions  to  the  general  rule. 

500.  Discuss  the  discharge  of  contract  by  operation 
of  law.  What  is  essential  to  merge  a  simple  contract 
into  a  different  security?  What  constitutes  a  spoliation 
of  a  deed  or  instrument  in  writing? 


„iz=..,Coog[e 


PARTNERSHIPS. 


CHAPTER  I. 

OP  THE  FORMATION  OP  PAATNEEfiHIPS. 

501.  What  may  be  said  of  tiie  history  and  origin  of 
partnerships  and  partnership  law?  How  were  tiie  rules 
of  the  Common  Law  regarding  joint  ownership  en- 
larged? 

502.  Mention  some  of  the  English  and  American 
writers  mi  the  subject  of  Partnership. 

508.  Into  what  Uiree  divisions  does  the  subject  natu- 
rally divide  itself? 

504.  Define  a  partnership.  What  is  meant  by  "the 
firm?"  What  is  the  difficulty  in  getting  an  accurate 
definition  of  the  subject? 

505.  Wliat  is  necessary  to  create  a  partnership? 

506.  What  is  necessary  to  constitute  a  valid  agree- 
ment to  form  a  partnership  ?  May  the  agreement  be  im- 
plied? 

507.  What  is  meant  by  the  statement  that  the  agree- 
moit  must  be  executed? 

508.  Discuss  when  a  partnership  begins.  How  and 
by  yvhom  is  the  question  of  the  existence  of  a  partner- 
ship determined?    Upon  whom  is  the  burdai  of  proof? 

509.  In  general,  who  may  become  partners?  Who, 
in  general,  are  incompetent  to  become  partners?  When 
may  a  corporation  become  a  partner? 
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QUESTIONS  FOR  STUDENTS.  881 

510.  Name  aiuj  define  the  various  sorts  of  partners. 

511.  Name  and  define  the  various  sorts  of  partner- 
ships. 

512.  For  wbaX  purposes  may  partnerships  be 
farmed?  Was  hmd  a  proper  subject  of  partner^ip 
dealings  at  Common  Law?  What  may  be  said  m  re- 
gard to  a  mining  partner^ip?  Can  a  valid  partnership 
be  formed  for  a  purpose  which  is  illegal  or  opp(Hed  to 
public  policy? 

518.  Discuss  the  tests  by  vdiich  it  may  be  determined 
whether  or  not  a  partnership  exists  between  the  parties. 
What  is  meant  by  a  partnership  as  to  third  persons? 

514.  When  will  a  partner^p  be  imphed,  though  the 
partners  deny  that  a  partnership  was  intended?  Will 
the  mere  sharing  of  profits  con^tute  the  parties  part- 
ners? Give  reascm  for  your  answer.  Is  the  presump- 
tion in  favor  of  or  against  an  implied  partnership?  Why? 
Mentim  some  examples  of  co-owners  who  are  held  not 
to  be  partners. 

516.  What  two  groimds  formerly  existed  for  the  es- 
tablishment of  a  quasi-partnership,  or  a  partnership  as 
to  third  persons?  What  leading  Knglish  case  overruled 
one  of  the  grounds?  What  is  meant  by  "holding  out," 
and  in  what  ways  may  it  occur?  What  is  necessary  to 
bind  a  person  as  a  partner  by  hdding  out?  What  is  the 
position  of  the  persm  held  out  as  a  partner  as  to  third 
persons;  as  to  the  alleged  co-partners? 

516.  Define  and  explain  what  is  meant  by  a  "sub- 
partnenhip."    What  is  the  position  of  the  sub-partner? 

517.  Discuss  the  formation  of  a  partnership  as  a  re- 
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suit  of  attempted  iiicorporati(Hi.  What  general  rule  Is 
laid  down  by  Professor  M ediem  to  test  the  status  of  per- 
sons who  have  attempted  inc(nrporatku? 


CHAPTER  II. 

nUKCIPLBS    BEGCTLATINO    P.AATNEB8HIP    DUUSQ 

ENCE. 

618.  What  is  meant  by  partaership  capital?  How 
is  it  secured,  and  of  what  may  it  c<nisist?  What  signifi- 
cance have  the  contributions  of  the  partners  as  respects 
profits  and  losses?  What  theories  prevail  as  regards 
the  capital  of  Uie  firm? 

519.  May  real  estate  be  held  in  the  firm  nunc?  Why? 
When  will  real  estate  be  ccmsidered  firm  property? 

520.  Can  a  partner  who  holds  the  title  to  firm  land 
pass  a  good  title?  To  ^c«n  does  firm  real  estate  de- 
scend CHI  death  of  a  partner? 

521.  When  may  firm  real  estate  be  t3<eated  as  per- 
sonalty? 

522.  What  is  the  g«ieral  nature  of  the  pwtners'  title 
to  firm  property?  Mention  sMne  of  the  results  of  the 
partners  being  co-proprietors  of  the  firm  property. 

628.  Do  the  partners  have  exemptions  out  of  firm 
property?    Any  exceptiMis? 

521.  What  is  tfae  purpose  of  a  firm  namef  What 
gives  it  value  as  property?  What  becomes  of  it  uptm 
dissolution? 

526.    What  is  meant  by  "good-wilt?"    Does  it  be- 


loag  to  the  buaineas  or  the  place?    What  becomes  of  it 
on  dissolutioii? 

526.  What  may  be  said  as  to  the  implied  powers  of 
partners?    How  are  the  implied  powers  derived? 

527.  Discuss  the  extent  of  the  partners*  impHed  pow- 
ers. What  is  included  in  the  scope  of  the  business 
usually  determined? 

528.  Give  some  instances  of  what  partners  may  do 
in  reference  to  the  partnership  business;  instances  of 
what  the  parteer  cannot  do.  When  may  a  partner  sign 
negotiable  paper  for  his  firm?  What  is  the  partner's 
authority  to  buy  and  sell  firm  property?  Can  he  bind 
tbe  firm  by  an  instrument  under  seal? 

529.  What,  in  general,  is  the  power  of  a  majority? 
What  cannot  be  done  by  the  majority? 

580.  Discuss  the  rights  and  duties  of  partners  as  be- 
tween tbemselves.  What  may  be  said  as  to  the  right  of 
the  partner  to  have  firm  property  applied  to  firm  debts? 
Of  the  creditors?  When  may  a  partner  enforce  contri- 
bution from  co-partners? 

581.  What  is  the  nature  of  the  partners'  liability  <« 
firm  ocmtracts?  Why  must  actions  against  partner^ps, 
in  the  absence  of  statutes,  be  brought  against  all  the 
partners?  What  is  the  e£fect  of  a  judgment  against 
(me  partner  on  a  firm  debt?  How  have  the  statutes 
modified  this  rule? 

582.  To  what  extent  is  each  partner  liable  for  firm 
debts?  Why?  May  an  executicHi  in  namt  of  a  single 
partner  be  levied  on  firm  property?  Or  one  against  the 
firm  on  partner's  individual  proper^? 
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834  PARTNERSHIPS. 

688.  How  does  the  firm  beccwne  liable  far  torts  com- 
mitted by  it3  partners  or  agents?  To  what  extent  may 
a  partner  bind  the  firm  for  his  tortious  acts? 

584.  Is  the  liability  for  firm  torts  joint  or  several? 

585.  Discuss  actions  by  and  against  a  firm.  Who 
should  be  made  plaintiffs  when  the  partnership  sues? 
When  it  is  sued  who  should  be  made  defendants?  Do 
the  statutes  in  your  State  pennit  suits  in  the  firm  name? 
If  aOf  what  prerequisites  to  bringing  suit  in  firm  name? 

586.  Discuss  actions  between  partners.  Why  can 
th^  not  usually  be  brou^^t  at  law?  Can  one  firm  sue 
anotlier  when  there  is  a  partner  commm  to  both  firms? 
Why? 

587.  Discuss  suits  between  partners  in  equity.  When 
will  the  equity  court  grant  &n  injunction  or  appoint  a 
receiver? 


CHAPTER  III. 

FRINCIPLBB  BT  WHICH  THE  BUSINESS  IB  WOUKD  UP. 

588.  In  general,  how  may  a  partnership  be  dis- 
solved? 

589.  Discuss  dissolution  by  act  of  the  parties. 

540.  What  events  cause  dissoluticMi  by  operatKHi  of 
law?  When  will  dissolution  be  decreed  in  equity?  May 
a  firm  be  continued  by  agreement  after  tiie  deatii  of  a 
partner? 

541.  Discuss  the  necessity  of  dissolution  notice.  To 
whom  must  notice  be  given,  and  of  what  (^aiader? 
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What  is  the  rule  as  to  dormant  partners  giving  notice  of 
their  retirement  from  a  firm?  When  is  the  partner^p 
dissc^Tcd? 

542.  What  is  the  e£fect  of  dissoluticxi?  Discuss 
fully.  On  the  death  of  a  partner  who  has  authority  to 
wind  up?  What  is  the  effect  of  an  agreement  betweai 
partners  to  release  a  retiring  partner,  as  to  third  pers(»is, 
and  as  to  themselves  ? 

548.  What  is  meant  by  the  pulners*  equitable  lien? 
Against  whom  does  it  exist,  and  to  what  property  does 
it  extend?  How  may  it  be  lost?  What  power  have  the 
partners  to  dispose  of  firm  property  while  &e  firm  is 
runnittg  and  solvent? 

544.  Discuss  the  final  accounting.  Where  diould  it 
be^?  Where  end?  When  is  the  interventim  of  the 
equHy  court  necessary? 

545.  What  is  the  general  metiK>d  fc^wed  in  ac- 
counting? What  is  the  order  followed  in  distributkig 
the  assets  of  the  firm?  Discuss  firm  debts.  Can  part- 
ners compete  with  firm  creditors?  Give  reascms  for  an- 
swer. What  priority  have  Uie  firm  creditors  in  partner- 
ship property?  When  have  separate  creditors  a  prior- 
ity in  the  partner's  individual  property?  Discuss  the 
settlement  of  accounts  between  partners  in  winding  up. 
What  rules  govern  wh&i  there  has  heea  only  a  partner* 
ship  as  to  third  persons?  Where  there  is  a  donnaat 
puluer? 

546.  Discuss  the  liability  of  partners  to  meet  the 
losses.    How  u«  losses  of  capital  made  up? 

547.  What  may  be  said  cmceming  the  action  for  an 
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accounting?  How  is  the  action  barred?  F(«  wiai  rea- 
sons may  an  accounting  be  opened? 

548.  What  is  meant  by  a  limited  partnership? 
What  purposes  does  it  answer?  Can  a  limited  partner- 
ship be  formed  ia  tiie  absence  of  statutes  permittkig  it? 

049.  What,  in  general,  are  the  statutory  require- 
ments for  the  f ormatkxi  of  a  limited  partner^p  ?  Must 
these  be  strictly  followed  ?  What  is  the  effect  of  not  ob- 
serving the  statute? 

550.  DiscuM  linuted  partnership  associations.  What 
additional  statutory  requirements  to  those  of  limited 
partner^ps?  What  is  the  effect  of  failing  to  obsarre 
tbe  statutory  requirements? 
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CASES  ON  THE  LAW  OP  CONTMCTa 


THE  FOUUTKm  OP  A  VALID  CONTKACT. 

L 

Agrvement  or  Mutual  Assent  as  Evidenced  by  Offer  and 
Acceptance. 

WHITE  V.  OORLIES. 

46  New  York,  467.    imi. 

Appeal  from  judgment  of  the  Qeneral  Term  of  the  flist  jndi- 
eia]  district,  afflrming  a  jadgment  entered  upon  a  verdict  for 
plaintiff. 

The  action  was  for  an  alleged  breach  of  contract.  The  plain- 
tiff was  a  builder.  The  defendants  were  merchants.  In  Sep- 
tember,  1865,  the  defendants  furnished  the  plaintiff  with  speci- 
fications for  fitting  up  a  salt  of  ofiSces  at  57  Broadway,  and  re- 
qneeted  him  to  make  an  estimate  of  the  cost  of  doing  the  woi^ 
On  September  twenty-eighth  the  plaintiff  left  his  estimate  with 
the  defendants,  and  they  were  u  conmder  upon  it,  and  inform 
the  plaintiff  of  their  oonclnaiona.  On  the  same  d^  the  de- 
fendants made  a  change  in  their  specifications  and  sent  a  copy 
of  the  same,  so  changed,  to  the  pl^ntiff  for  Ms  assent  nnder  his 
estimate,  which  he  assented  to  by  signing  the  same  and  return- 
ing it  to  the  defendants.  On  the  day  following,  the  defend- 
ants' book-keeper  wrote  the  plaintiff  the  following  note: 

"New  Tobk,  September  29ift. 

"Upon  an  agreement  to  finish  the  fitting  up  of  ofBces  57 
Broadway  in  two  wedcs  from  date,  you  can  begin  at  once. 

"The  writer  will  call  again,  probably  between  five  and  six 

thin  p.  M. 

**W.  H.  R, 
"For  J.  W.  CoBUZS  &  Ca,  32  Dey  street" 
1 
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2  FOmCATION  OF  A  VALID  OONTRACT. 

No  reply  to  this  note  was  aver  made  by  the  plaintiff;  and 
on  the  next  di^  the  Bame  was  conntermanded  hy  a  second  note 
from  the  def  endaata. 

Immediately  on  receipt  of  the  note  of  September  tventy-nintii, 
and  before  the  coontermand  vaa  forwarded,  the  plaintiff  eont 
meneed  a  performance  by  the  porchase  of  lumber  and  be(!^nning 
voA  thereon.  And  after  rBceiviug  the  conntermaod,  the  plain- 
tiff brought  this  action  for  damages  for  a  breach  of  omtract. 

The  conrt  enlarged  the  jory  as  follows:  "!Prom  the  contents 
of  this  note  which  the  plaintiff  received,  was  it  his  duty  to  go 
down  to  Dey  street  (meaning  to  give  notice  of  assent)  before 
commencing  the  woi^f  In  my  opini<ai  it  was  not  He  had  a 
right  to  act  apon  this  note  and  commence  the  job,  and  that  wot 
a  binding  contract  between  tJu  parties."  To  this  defendants 
^oepted. 

FoLOEB,  J.  We  do  not  think  that  the  jory  fomid,  or  that  the 
testimony  shows,  that  there  was  any  agreement  between  the 
parties,  before  the  written  commimicatioa  of  the  defendants  of 
September  thirtieth  was  received  by  the  plaintiff.  This  note  did 
not  make  an  agreement.  It  was  a  proposition,  and  must  have 
been  accepted  t^  tbe  plaintiff  before  either  party  was  bound,  in 
contract,  to  the  other.  The  only  overt  action  which  is  claimed 
by  the  plaintiff  as  indicating  on  his  part  an  acceptance  of  the 
offer,  was  the  porchase  of  the  stuff  neoMsary  for  the  woric,  and 
commencing  woik,  as  we  understand  the  testimony,  upon  that 
stuff. 

We  understand  the  rule  to  be,  that  where  an  offer  ia  made 
by  one  party  to  another  when  they  are  not  together,  the  accept- 
ance of  it  by  that  other  must  be  manifested  by  some  appropriate 
act.  It  does  not  need  that  the  acceptance  shall  come  to  the 
knowledge  of  the  one  making  the  offer  before  he  shall  be  bound. 
But  though  the  manifestation  need  not  be  brought  to  his  knowl- 
edge before  he  becomes  bound,  he  is  not  bound,  if  that  manifes- 
tatioa  ia  not  put  in  a  proper  way  to  be  in  the  usual  couise  of 
events,  in  some  reasonable  time  communicated  to  >iim,  Thus  a 
letter  received  by  mail  containii^  a  proposal,  m^  be  answered 
by  letter  by  mail,  containing  the  acceptance.  And  in  general, 
as  aoou  as  the  answering  letter  ia  mailed,  Uie  contract  is  coo- 
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eluded.  Thcmgh  one  party  does  not  know  of  the  soceptanee,  the 
matiifestaticH)  thereof  is  pot  in  the  proper  way  ot  reaching  him. 

In  the  case  in  hand,  the  plaaittifl  detemmied  to  accept  Bnt  a 
mental  determination  not  indicated  by  speech,  or  put  in  course 
of  indication  by  act  to  the  other  party,  is  not  an  acceptance 
which  will  bind  the  other.  Nor  does  an  act,  which,  in  itself,  is 
no  indication  of  an  aooeptance,  bec(Hne  sach,  because  aooom- 
panied  by  an  onevinced  mental  determination.  Where  the  act 
uninterpreted  by  ccmcnrrent  evidence  of  the  mental  purpose 
accompanying  it,  is  as  well  referable  to  one  state  of  facts  as 
another,  it  is  no  indication  to  the  other  party  of  an  acceptance, 
and  does  not  operate  to  hold  him  to  his  offer. 

Conceding  that  the  testimony  shows  that  the  plaintiff  did 
resolve  to  accept  this  offer,  he  did  no  act  which  indicated  an 
acceptance  of  it  to  the  defendants.  He,  a  carpenter  and  bnilder, 
purchased  staff  for  the  woi^.  Bnt  it  was  stuff  as  fit  for  any 
other  like  woi^.  He  begian  work  npon  the  stuff,  but  as  he  woold 
liave  done  for  any  other  like  woi^  There  was  nothing  in  his 
thought  formed  but  not  uttered,  or  in  his  acts,  that  indicated 
or  set  in  motion  an  indicaticm  to  the  defendants  of  his  accept- 
ance of  their  offer,  or  which  coold  necessarily  result  therein. 

Bat  the  charge  of  the  learned  judge  was  fairly  to  be  under- 
stood by  the  jury  as  laying  down  the  rule  to  tltem,  that  the 
plaintiff  need  not  indicate  to  the  defendants  his  acceptance  of 
thedr  offer;  and  that  the  purchase  of  stuff  and  working  on  it 
after  receiving  the  note,  made  a  binding  contract  between  the 
parties.    In  this  we  think  t^  learned  judge  fell  into  error. 

The  judgment  appealed  from  must  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event  of  the  action. 

All  concur,  but  AUiSN,  J.,  not  voting. 

Judgment  reversed,  and  new  trial  ordered. 
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FORUATION  OP  A.  VALID  CONTRACT. 


An  Offer  or  its  Acceptanes  or  Both  may  be  Made  eitKtr  ty 
Words  or  by  Conduct. 

POGG  V.  PORTSMOUTH  ATHBN.ETJM. 

14  New  Hampshire,  li5.     1862. 

AMompeit 

The  case  was  sabmitted  to  the  decision  of  the  ooart  Dpcm  tiie 
following  agreed  Btatement  of  facte : 

The  defendants  are  a  oorporatioc  whose  object  is  the  support 
of  a  library  and  public  readisg-nxm,  at  which  latter  a  Urge 
Domber  of  newspapers  are  taken.  Some  are  sabscnbed  aad 
paid  for  by  the  defendants ;  others  are  plaeed  there  exataitonsly 
by  the  pablishera  and  others ;  and  some  are  sent  there  apparently 
for  advertising  porposea  merely,  and  of  conrae  gratoitoosly. 

The  Independent  Democrat  newspaper  was  fnmished  to  the 
defendants,  through  the  mail,  by  its  then  pablishera,  fmn  Vol. 
3,  No.  1  (May  1,  1847).  On  the  29th  day  of  November,  1648, 
a  bill  for  the  paper,  from  YoL  3,  No.  1  (May  1,  1847),  to  VoL 
5,  No.  1  (M^  1,  1849),  two  years,  at  tl.50  per  year  was  pre- 
sented to  the  defendants  by  one  T.  H.  Miller,  agent  for  tJie  then 
publishers,  for  pigment.  The  defendants  objected  that  they 
had  never  subscrflbed  for  the  paper,  and  were  not  bound  to  p^ 
for  it.  They  st  first  refused  on  that  ground  to  pay  for  it,  but 
finally  paid  the  bill  to  said  Miller,  and  toc^  upon  the  \aA 
thereof  a  receipt  in  the  f  cdlowing  words  and  figures  i 

"Nov.  29,  1848. 
"The  within  bill  paid  this  d^,  and  tiie  paper  is  i^nceforth 
to  be  discontinued. 

"T.  H.  MnjiE,  for  Hood  &  Co." 

Hood  &  Co.  were  the  publishers  of  the  paper  from  May  1, 
1847,  until  February  12,  1849,  when  that  firm  was  dissolved, 
and  the  paper  was  afterward  published  by  the  preaent  plaintiffs. 
The  change  of  publishers  was  announced,  editorially  and  other- 
wise, in  the  paper  of  Pebmary  15,  1849,  and  the  names  of  the 
new  publishers  were  conspicuously  inserted  in  each  subsequent 
number  of  the  paper,  but  it  did  not  appear  that  the  change  was 
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actually  known  to  Mr.  Hatch,  the  secretary  and  treaflorer  of  tbe 
corporation,  who  settled  the  above-named  bill,  and  who  con- 
tinued in  the  office  till  January,  1850. 

The  plaintiffs  had  no  knowledge  of  the  agreement  of  the  agent 
of  Hood  &  Co.  to  discontinue  the  paper,  as  set  forth  in  the 
receipt  of  November  29,  1848,  until  notified  thereof  by  the 
defendants,  after  they  had  famished  the  paper  to  the  defend- 
ants for  a  year  or  more;  tbe  books  of  Hood  &  Co.,  which  came 
into  their  hands,  only  showing  that  the  defendants  had  paid  for 
the  paper,  in  advance,  to  M^  1,  1849. 

After  the  pi^rment  of  the  bill  and  the  giving  of  the  receipt 
above  recited,  the  paper  conttnned  to  be  regularly  forwarded  by 
its  publishers,  through  the  maU,  to  the  defendants,  from  the 
date  of  said  receipt  until  May  1,  1849,  the  expiration  of  the 
period  named  in  said  bill;  and  was  in  like  manner  forwarded 
from  May  1,  1849,  to  January  1,  1860,  or  from  Vol.  5,  No.  1,  to 
Vol.  15,  No.  35  inclusive  the  period  claimed  to  be  recovered  for 
in  this  suit;  and  was  during  all  that  time  constantly  taken  fnnn 
the  post-office  by  the  parties  employed  by  the  defendants  to  take 
chai^  of  their  reading-room,  build  frea,  etc.,  and  placed  in  their 
reading-room.  Payment  was  several  times  demanded  daring  the 
latter  period,  ot  the  defendants,  by  an  agent  or  agents  of  the 
plaintifEs ;  bat  tiie  defendants  refused  to  pay,  on  the  ground  that 
they  were  not  snbscribers  for  the  paper. 

Conspicaously  printed  in  each  number  of  the  paper  sent  to 
and  received  by  the  defendants  were  the  following : 

"Terms  of  Pablioation:  By  mail,  express,  or  carrier,  $1.50  a 
year,  in  advance ;  $2  if  not  pud  within  tbe  year.  No  p^>er  dis- 
continued (except  at  the  option  of  the  publishers)  onless  all  ar- 
rearages are  paid." 

The  qaeetions  arising  upon  the  foregoing  case  were  reserved 
and  assigned  to  the  determination  of  the  whole  court. 

Nbshith,  J.  There  is  so  pretense  upon  the  agreed  statement 
of  this  case  that  the  def  raidants  can  be  charged  upon  the  ground 
that  they  were  subscribers  for  the  plaintiffs'  newspaper,  or  that 
they  were  liable  in  consequence  of  ihe  existence  of  any  express 
contract  whatever.  But  tbe  question  now  is,  have  the  defendants 
BO  condncted  as  to  make  themselves  liable  to  pay  for  the  plain- 
itifEB'  newspaper  for  the  six  years  prior  to  the  date  of  the  plain- 
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6  TOKttATIGS  OF  A  VALID  C0N7UACT. 

Htb'  writ,  under  an  implied  contract  raised  by  the  Uv  and 
made  applicable  to  this  case. 

If  the  seller  does  in  any  case  what  ia  osoal,  or  what  the  nature 
of  the  case  makes  ccmvenient  and  proper,  to  pass  the  effectual 
control  of  the  goods  from  himself  to  the  buyer,  this  is  alwt^  a 
delivery.  In  like  manner,  as  to  the  qaestvm  of  acceptance,  we 
most  inquire  into  the  intentioo  of  the  bnyer,  as  evinced  by  his 
declarations  and  acts,  the  nature  of  the  goods,  and  the  circnm- 
Btances  of  the  case.  If  the  bayer  intend  to  retain  poeaessiMi  of 
the  goods,  and  manifests  this  intention  by  a  suitable  act,  it  is 
an  actual  aeceptance  of  them;  or  this  intention  may  be  mani- 
fested by  s  great  variety  of  acts  in  accordance  with  the  varying 
cirenmstances  of  each  case.    2  Fan.  on  C!on.  325. 

Again,  the  law  will  imply  an  assumpsit,  and  fbe  owner  of 
goods  has  been  permitted  to  reoover  in  this  form  of  action,  where 
they  have  been  actually  applied,  sppropnatei,  and  converted 
by  the  defmdant  to  his  own  beneficial  use.    Hitchin  v.  Campbell, 

2  W.  Black,  827;  Johnson  v.  Spiller,  1  Dong.  167;  HUl  v.  Davis, 

3  N.  H.  384,  and  the  cases  there  cited. 

Where  there  has  been  such  a  spedfie  appropriation  of  the 
property  in  question,  the  property  panes,  subject  to  the  ven- 
dor's lien  for  the  price.  Bohde  v.  Thwaites,  6  B.  &  Co.  392.  In 
Bainee  v.  Jevons  (7  C.  &  P.  617),  the  question  was,  whether  the 
defendant  had  purchased  and  accepted  a  fire  en^^e.  It  was  a 
question  of  fact  for  the  jury  to  determine.  Lord  Abinger  told 
the  jury,  if  the  defendant  had  treated  the  fire  engine  as  his  own, 
and  dealt  with  it  as  such,  if  so,  the  plaintiff  was  entitled  to 
recover  for  its  price.  And  the  jury  so  found.  2  QreenL  Ev. 
sec.  108. 

In  Weathetby  v.  Bonham  (5  C.  &  P.  228),  the  plaintifF  was 
publisher  of  a  periodical  called  the  Badng  Calendar.  It  ap> 
peared  that  he  had  for  some  years  supplied  a  copy  of  that  wcnfc, 
as  fast  as  the  numbers  came  out,  to  Mr.  Westbrook;  Westbrook 
died  in  the  year  1820;  the  defendant,  Bonham,  succeeded  to 
Westbrook 's  property,  and  went  to  live  in  his  house,  and  tiiere 
kept  an  inn.  The  plaintiff,  not  knowing  of  Westbnx^'s  death, 
continued  to  send  the  numbers  of  the  Calendar  as  th^  were 
published,  by  the  stag&K»ach,  directed  to  Westbrook.  The 
plaintiff  proved  by  a  servant  that  they  were  received  by  the  do- 
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fendant,  and  no  evidence  was  ^ven  that  the  defendant  had  ever 
odFered  to  return  them.  The  action  was  brooght  to  recover  the 
price  of  the  Calendar  for  the  years  1825  and  1826.  Talford.  for 
Uie  defendant,  objected  tiiat  there  never  was  any  contract  be- 
tween the  plainUff  and  the  present  defendant,  and  that  the 
plaintiff  did  not  know  him.  Bat  Lord  Tenterden  said:  "It 
the  defendant  received  the  books  and  osed  them,  I  think  the 
action  is  maintainable.  Where  the  books  come  addressed  to  the 
deceased  gentleman  whoae  estate  has  eome  to  the  defmdant,  and 
he  keeps  the  bo<^,  I  think,  therefore,  he  ia  clearly  liable  in 
this  form  of  action,  being  for  goods  sold  and  delivered." 

The  preceding  case  is  very  similar,  is  many  respects,  to  the 
case  before  as.  Agreeably  to  the  defendants'  settlement  with 
Hood  &  Co.,  their  contract  to  take  their  newspaper  expired  on 
the  first  of  May,  1849.  It  does  not  appear  that  the  fact  that 
the  p^>er  was  then  to  stop  was  oozmnimicated  to  the  present 
plaintifb,  who  had  previously  become  the  proprietors  and  pub- 
lishers of  the  newspaper  establishment;  having  the  defendants' 
name  entered  on  their  books,  and  having  for  some  weeks  before 
that  time  forwarded  nnmbeis  of  their  newspaper,  by  mail,  to 
the  defendants,  they,  after  the  first  day  of  May,  continued  so  to 
do  ap  to  January  1, 1860.  Daring  this  period  of  time  the  defend- 
ants were  occasioDally.requested,  by  the  plaintiff's  agent,  to  pay 
their  bilL  The  answer  was,  by  the  defendants,  we  are  not  sub- 
seribers  to  your  newspaper.  But  the  evidence  is,  the  defendants 
osed,  or  kept  the  pluntiffs'  books,  or  newspapers,  and  never 
offered  to  return  a  number,  as  they  reasonably  might  have  done, 
if  they  would  have  avoided  the  liabilil?  to  p^  for  them.  Nor 
did  they  ever  decline  to  take  the  newspapers  from  Uie  post-c^oe; 

If  the  defendants  would  have  avoided  the  liability  to  pa^  tfaA 
plaintifb,  they  might  reaaimably  have  returned  the  paper  to  the 
plaintififo,  or  given  them  notice  that  they  declined  to  take  the 
paper  longer. 

We  are  of  the  opini<Hi  that  the  defendants  have  tlie  ri^t  to 
avail  themselves  of  the  statute  of  limitations.  Therefore,  the 
j^aintiffs  can  recover  no  more  of  tiieir  account  than  is  embraced 
in  the  six  yean  prior  to  the  date  of  their  writ,  and  at  the  sum 
of  $2  per  year,  with  interest,  from  date  of  writ,  or  the  date  of 
tha  earliest  demand  of  the  plaintiflt'  claim  upon  the  defendanta. 
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8  V&SMAtlOS  OF  A  TAIilD  CONTBACT. 

Aec^tanee  Must  Be  Communicated;  WhicK  May  Be  by  Word* 

or  Conduct. 

H0BB3  V.  MASSASOIT  WHIP  COMPANY. 
158  Matt.  194. 

Contract,  upon  an  aeeoont  annemd  for  Qia%  hnndred  and  eigbt 
dollars  and  fifty  cents,  for  2,350  eelakins  sold  by  the  plaintiff 
to  the  defendant.  At  the  trial  in  the  Superior  Court,  before 
Hammond,  J.,  it  appeared  in  evidence  that  the  plaintifl  lived 
in  Saunas,  and  the  defendant  had  its  usaal  place  of  businesa  in 
WestSeld,  and  was  engaged  in  the  manof  acture  of  whips. 

The  plaintiff  testified  that  he  delivered  the  akins  in  qaestion 
to  one  Harding  of  Lynn,  on  Febniary  18th,  1890,  who  npon 
the  same  or  the  f(^owii^  day  forwarded  them  to  the  defendant; 
that  the  akins  were  in  good  condition  when  received  by  Hard- 
ing, 2,050  of  them  being  over  twes^-seven  inches  in  length 
each,  and  the  balance  over  twenty-two  inches  in  length  each; 
that  he  had  forwarded  eelskina  to  the  defendant  throu^  said 
Harding  several  different  times  in  1888  and  1889 ;  and  rec^ved 
payment  therefor  from  the  defendant;  that  he  knew  the  de- 
fendant used  such  skins  in  its  business  in  the  manufacture  of 
whips;  that  the  skins  sent  on  Febroary  18th,  1890,  were  fw 
such  use;  that  he  understood  that  all  skins  sent  by  him  were 
to  be  in  good  condition  and  over  twenty-two  inches  in  length, 
and  that  the  defendant  had  never  ordered  of  him  skins  less  than 
twenty-two  inches  in  length;  and  that  Harding  todc  charge  of 
the  skins  for  him  and  that  he  received  orders  through  Harding, 
but  that  Harding  was  not  his  agent. 

Harding,  who  was  called  as  a  witness,  testified  that  he  hod 
some  correspondence  for  the  plaintiff  with  the  defendant  in 
reference  to  skins ;  that  he  acted  for  the  plaintiff  in  forwarding 
akins  to  tJie  defendant;  and  in  receiving  pay  therefor,  and 
acted  for  the  plaintiff  in  giving  him  any  information,  order,  or 
notice  which  he  received  frcan  the  defendant  in  reference  to 
i^ins  sent  or  to  he  sent. 

The  defendant  contended  that  Harding  acted  ss  the  plaintiff's 
agent.    The  plaintiff  contended  that  Harding  acted  as  the  agent 
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of  the  defendant,  and  not  as  his  agent.  On  this  point  the  evi- 
dence was  confiieting,  and  the  question  was  mbmitted  to  the 
jury,  npon  instructions  not  excepted  to. 

Foot  letters  were  offered  in  evidence,  three  of  whidi,  dated  in 
1889,  showed  transactions  between  the  plaintiff  and  the  defend- 
ant, and  the  fourth  of  which,  dated  Lynn,  February  18th,  1890, 
signed  by  Harding  and  addressed  to  the  defendant,  was  as  fol- 
lows; "We  send  you  to-day,  for  Mr.  Hobbs,  2,050  eelskins  at 
.05  and  300  at  .02." 

One  Pimie,  president  of  the  defendant  corporation,  called  by 
the  defendant,  testified  that  before  February  18th,  1890,  the 
plaintiff  had  sent  eelskins  four  or  five  times  by  Harding  to  the 
defendant,  which  were  received  and  paid  for  by  the  defend- 
ant; that  the  defendant  agreed  to  pay  five  cents  each  for  ed- 
skins  over  twenty-seven  inches  in  length,  and  two  eeatB  each 
for  eetskina  over  twenly-two  inches  in  length  and  less  than 
twenty-seven  inches,  suitable  for  use  in  the  defendant's  bom- 
ness ;  that  Harding  was  not  acting  for  the  defendant,  hot  toe 
the  plaintiff;  that  the  defendant  never  ordered  the  skins  in 
qnestion,  and  did  not  purchase  them  in  any  manner,  and  that 
no  ofQcer  or  employe  of  the  corporation  except  himself  had  an- 
tbori^  to  order  or  purchase  Bkins,  and  that  he  never  ordered  or 
purchased  those  in  question;  that  sMns  came  from  Hobbs 
throagh  Harding  on  Febmary  19t^  or  20th,  1890,  and  were  at 
once  examined  by  him,  and  found  to  be  less  than  twenly-two 
inches  in  length,  and  found  to  be  unfit  for  use,  and  that  he  noti- 
fied Harding  at  onee,  in  writing,  that  the  skins  were  unfit  for 
use,  and  that  they  were  held  subject  to  Uie  plaintiff's  order; 
that  the  skins  remained  some  mtoitliB  at  the  defendant's  place 
of  business  in  Westfield,  and  were  then  destroyed ;  and  that  the 
defendant  received  no  other  skins  in  the  month  of  February 
from  the  plaintiff  or  from  any  other  person. 

One  Case,  the  defendant's  shipping  clerk,  and  one  Oowdy,  the 
defendant's  treasnrer,  testified  that  the  skins  sent  on  Febmary 
ISih,  1890,  and  received  February  19th  or  20tti,  1890,  were  ex- 
amined by  them,  and  were  very  short,  in  vary  bad  shape,  not 
fit  for  use,  and  worthless. 

The  judge  instructed  the  jury  that  the  plaintiff  ooold  not 
recover  for  eelskins  lees  IJiian  twenly-two  inches  in  lei^;tb,  nor 
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for  U17  of  the  eelskiiis  if  they  were  in  the  condition  descried  ij 
the  witnesses  for  the  defendant 

The  pl&intiff  denied  that  he  received  any  notice  from  the  de- 
fendant diat  the  skins  were  not  suitable  for  nse,  or  that  Qis^ 
were  held  subject  to  his  order. 

The  jndge,  among  otlier  iDstraeti(Hi8,  also  gare  the  following: 
"Whether  thete  was  any  prior  contract  or  not,  if  skins  are  sent 
to  them  (t^  defendants)  and  they  see  fit,  whether  tiiey  have 
agreed  to  take  them  or  not,  to  lie  back  and  say  nothing,  having 
reason  to  sappose  that  the  man  who  has  sent  them  believes  that 
they  are  taking  them,  since  they  say  nothing  about  it,  then,  if 
they  fail  to  notify,  yoa  would  be  warranted  in  finding  for  the 
plaintiff,  on  that  state  of  things." 

The  juiy  retomed  a  verdiot  for  the  plaintiff,  and  the  de- 
fendant alleged  exceptions.    .    .    . 

Holmes,  J.  This  is  an  action  for  the  price  of  edskinB  sent 
by  the  plaintiff  to  Uie  defendant,  and  kept  by  the  defendant 
amne  months,  ontil  they  were  destroyed.  It  must  he  taken  that 
the  plaintiff  rec^ved  no  notice  that  the  defendants  declined  to 
accept  the  skins.  The  case  comes  before  us  on  exceptions  to  an 
instmction  to  the  jury,  that,  whether  there  was  any  prior  c<ui- 
tract  or  not,  if  skins  are  sent  to  the  defenduit,  and  it  sees  fit, 
whether  it  has  agreed  to  take  them  or  not,  to  lie  back,  and  to 
say  nothing,  having  reason  to  suppose  that  the  man  who  has 
sent  them  believes  that  it  is  taking  them,  since  it  says  nothing 
about  it,  then,  if  it  fails  to  notify,  the  jury  would  be  warranted 
in  finding  for  the  plaintiff. 

Standing  alone,  and  unexplained,  this  proposition  might 
seem  to  imply  that  one  stranger  may  impose  a  duty  upon  an- 
other, and  make  him  a  purchaser,  in  spite  of  himself,  by  sending 
goods  to  him,  nnleaa  he  will  take  the  trouble,  and  be  at  the  ex- 
pense,  of  notifying  the  s«ider  that  he  will  not  buy.  The  case 
was  ai^ned  for  the  defendant  on  that  interpretation.  But,  in 
view  of  the  evidence,  we  do  not  underHtand  that  to  have  been 
the  meaning  of  the  jndge,  and  we  do  not  think  that  the  juiy  can 
have  understood  that  to  have  been  his  meaning.  The  plaintiff 
was  not  a  stranger  to  the  defendant,  even  if  there  was  no  con- 
tract between  them.  He  had  sent  eelskina  in  the  same  way  four 
or  five  times  before,  and  they  had  been  accepted  and  paid  for. 


ROTAL  INS.  CO.  T.  BBATTY.  11 

On  the  defendant's  testimony,  it  ia  fair  to  sanime  that,  if  it 
had  admitted  the  eelskina  to  be  over  twenly-two  inches  in  length, 
and  fit  for  its  bnsinem,  as  the  plaintiff  testified,  and  the  jury 
found  that  they  were,  it  would  have  accepted  them;  that  tbia 
was  nnderatood  by  the  plaintiff;  and,  indeed,  that  there  was 
a  standing  offer  to  him  tor  sooh  skina.  In  such  a  condition  of 
things,  the  plaintiff  waa  warranted  in  sending  the  defendant 
akins  conforming  to  the  requirements,  and  even  if  the  offer  wea 
not  anch  that  the  contract  waa  made  as  soon  aa  ahinB  correspond- 
ing to  ite  terms  were  aent,  sending  them  did  impose  on  the  de- 
fendant a  duty  to  act  about  them;  and  silenee  on  its  part,  eon- 
pled  with  a  retention  of  the  skins  for  an  unreasonable  time, 
might  be  foond  by  the  jury  to  warrant  the  plaintiff  in  assnm- 
ing  that  they  were  accepted,  and  tbns  to  amount  to  an  accept- 
ance. See  Bnshel  v.  Wheeler,  15  Q.  B.  442;  Benjamin  on  Sales, 
S§  162-164;  Taylor  v.  Dexter  Engine  Co.,  146  Mass.  613,  615. 
The  proposition  stands  on  the  general  principle  that  conduct 
which  imports  acceptance  or  assent  is  acceptance  or  assent  in  the 
view  of  the  law,  whatever  may  have  been  the  actoal  state  of 
mind  of  the  party — a  jninciple  sometimes  lost  sight  of  in  the 
eases.  ODonndl  t.  Clinton,  145  Mass.  461,  463;  McCarthy 
T.  Boston  &  LoweU  Bailrood,  148  Mass.  550.  552. 
Exceptions  overruled. 
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119  Pennsylvania  State,  6.    1888. 

'Aisampnt  to  recover  upim  two  policies  of  insnranca. 

At  the  close  of  the  testimony,  the  defendant  requested  the 
court  to  charge  the  jury  that  there  was  no  evidence  of  an  accept- 
ance by  the  def^idant  of  the  offer  of  the  plaintiff  to  renew 
the  policies,  and  to  direct  s  verdict  for  the  defendant.  The 
court  refused  the  reqnest,  and  submitted  the  question  to  the 
jury.    Verdict  for  plaintiff. 

QsuK,  J.  We  find  oniselves  nnable  to  discover  any  evidence 
of  A  ocmtraetnal  relation  between  the  patties  to  this  litigati<ni. 
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The  contract  alleged  to  eskt  was  not  fonnded  upon  any  writb^t, 
nor  upon  any  words,  nor  upon  any  act  done  by  the  defendant. 
It  was  fonnded  alone  upon  silence.  While  it  must  be  conceded 
that  circumstances  may  exist  which  will  impose  a  contraetnal 
obligation  by  mere  silence,  yet  it  most  be  admitted  that  such 
circumstances  are  exceptional  in  their  character,  and  of  ex- 
tremely rare  occurrence.  We  have  not  been  fnrmfihed  with  a 
perfect  instance  of  the  kind  by  the  counsel  on  either  side  of 
the  present  ease.  Those  cited  for  defendant  in  error  had  some 
other  element  in  them  than  mere  silence,  which  contribnted  to 
the  establiahment  of  the  relation. 

But  in  any  point  of  view  it  is  difficnlt  to  understand  how  a 
legal  liability  can  arise  out  of  the  mere  silence  of  the  party 
sought  to  be  affected,  unless  he  was  subject  to  a  duty  of  speech, 
which  was  neglected  to  the  harm  of  the  other  party.  If  there 
was  no  duty  of  speech,  there  could  be  no  harmful  omisuon 
arising  from  mere  silence.  Take  the  present  case  as  an  illus- 
tration. The  alleged  contract  was  a  ocmtract  of  fire  insurance. 
The  plaintiff  held  two  policies  against  the  defendant,  but  they 
had  expired  before  the  loss  occurred  and  had  not  been  formally 
renewed.  At  the  time  of  the  Sre,  the  plaintiff  held  no  policy 
against  the  defendant.  But  he  claims  that  the  defendant  agreed 
to  continue  the  operation  of  the  expired  policies  by  what  he 
calls  "binding"  them.  How  does  he  prove  this!  He  calls  a 
cleik,  who  took  the  two  policies  in  question,  along  with  other 
policies  of  another  person,  to  the  agent  of  the  defendant  to 
have  them  renewed,  and  this  is  the  account  he  gives  of  what 
to<&  place;  "The  Royal  Gompuiy  had  some  policies  to  be  re- 
newed, and  I  went  in  and  bound  them.  Q.  State  what  was 
aaid  and  done.  A.  I  went  into  the  c^ce  of  the  Royal  Ccnnpany 
and  asked  them  to  bind  the  two  policies  of  Mr.  Beatty  expiring 
to-morrow.  The  court;  Who  were  the  policies  fort  A.  For 
Mr.  Beatty.  The  court:  That  is  your  name,  is  it  not!  A. 
Yes,  sir.  These  were  the  policies  in  question.  I  renewed  the 
policies  of  Mr.  Priestly  up  to  the  1st  of  April.  There  was  noth- 
ing more  said  about  the  Beatty  policies  at  that  time.  The  court: 
What  did  they  sayT  A.  They  did  not  say  anything,  but  I 
suppose  that  they  went  to  their  books  to  do  it.  They  com- 
menced to  talk  about  the  night  privilege,  and  that  was  the  ooly 
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■abject  discoaBed."  In  hui  further  examiaatioc  he  was  asked: 
"Q.  Did  yoQ  say  anything  about  those  policies  (Bobert  Beat- 
ty's)  at  that  timet  A.  No,  sir;  I  only  spoke  of  the  two  policies 
for  William  Beatty.  Q.  What  did  yon  say  about  themt  A. 
I  west  in  and  said,  'Mr.  Skinner,  will  you  renew  the  Beatty 
policies  and  the  night  priTilege  for  Mr.  Priestly  T'  and  that 
ended  it.  Q.  Were  the  other  oompanies  bound  in  the  same  way! 
A.  Yea,  sir;  and  I  aaked  the  Boyal  Company  to  bind  Mr. 
Beatty." 

The  foregoing  is  the  whole  of  tSie  testimony  for  the  plaintiff 
aa  to  what  was  actually  said  at  the  time  when  it  is  alleged  the 
policies  were  bound.  It  will  be  perceived  that  all  that  the  wit- 
ness says  is,  that  he  aaked  the  defendant's  agent  to  bind  the 
two  policies,  as  he  states  at  first,  or  to  r^iew  them,  as  he  says 
last.  He  received  no  answer,  nothing  was  said,  nor  was  any- 
thing done.  How  is  it  possible  to  make  a  oontract  out  of  thist 
It  is  not  as  if  one  declares  or  states  a  faet  in  the  presence  of 
another  and  the  other  is  silent.  If  the  declaration  imposed  a 
duty  of  speech  on  peiil  of  an  inference  from  silence,  the  fact 
of  silence  might  justify  the  inference  of  an  admiasion  of  the 
trath  of  the  declared  fact  It  would  then  be  only  a  questiMi 
of  hearing,  which  would  be  chiefly  if  not  entirely  for  the  jury. 
But  here  the  utterance  was  a  question  and  not  an  assertion,  and 
there  was  no  answer  to  the  question.  Instead  of  silence  being 
evidence  of  an  agreement  to  do  the  thing  requested,  it  is  evi- 
'dence,  either  that  the  question  was  not  beard,  or  that  it  was 
not  intended  to  comply  with  the  request.  Especially  is  this  the 
case  when,  if  a  compliance  was  intended,  tiie  request  would  have 
been  followed  by  an  actual  doing  of  the  thing  requested.  But 
this  was  not  done ;  how  then  can  it  be  said  it  was  agreed  to  be 
donet  There  is  literally  nothing  upon  which  to  base  the  infer- 
ence of  an  agreement,  upon  such  a  state  of  facts.  Hence  the 
matter  is  for  the  court  and  not  for  the  jury;  for  if  there  may 
not  be  an  inference  of  the  controverted  fact,  the  jury  must  not 
be  permitted  to  make  it 

What  has  thus  far  been  said  relates  only  to  the  effect  of  the 
non-action  of  the  defendant,  either  in  responding  or  in  doing  tiie 
thing  requested.  There  remains  for  coru!iderati(Hi  the  effect  of 
the  plaintiff's  non-action.    When  he  aaked  the  question  whether 
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ilefendant  would  bind  or  renew  the  policies  and  obtained  no 
answer,  what  waa  his  dul^f  Undoubtedly  to  repeat  hia  qnesticm 
until  lie  obtained  an  answer.  Foe  his  reqoest  was  that  the 
defendant  should  mate  a  contract  with  him,  and  the  defendant 
saTB  nothing.  Certainly  such  silence  is  not  an  assent  in  any 
aenae.  There  should  be  something  done,  or  else  sometlung  sud 
before  it  is  possible  to  aasome  that  a  sonbvct  was  established. 
There  being  nothing  dime  and  nothing  sud,  there  is  no  tooting 
upon  which  an  inference  of  an  agreement  can  stand.  But  what 
was  the  position  of  tiie  plaintiff  T  He  had  asked  t^ie  defendant 
to  make  a  contract  with  him  and  the  defendant  had  not  agreed 
to  do  80;  lie  had  not  even  answered  the  question  whether  he 
would  do  so.  The  plaintiff  knew  he  had  obtained  no  answer,  bat 
he  does  not  repeat  the  qnestion;  be,  too,  is  silent  thereafter, 
and  he  does  not  get  the  thing  done  which  he  acto  to  be  dime. 
Assuredly  it  was  his  duty  to  speak  again,  and  to  take  farther 
action  if  he  real^  intended  to  obtain  the  defendant's  assent 
For  what  he  wanted  was  something  affirmatiye  and  positiye,  and 
without  it  he  has  no  status.  But  he  desists,  and  does  and  says 
nothing  further.  And  so  it  is  that  the  whole  of  the  plaintiff's 
ease  ia  an  unanswered  request  to  the  defendant  to  make  a  con- 
tract with  the  plaintiff  and  no  further  attempt  by  tlie  plaintiff 
to  obtain  an  answer,  and  no  actual  contract  made.  Out  of  such 
facts  it  ia  not  possible  to  make  a  legal  inference  of  a  contract. 

The  other  facts  proved  and  offered  to  be  proved,  but  rejected 
improperly,  as  we  think,  and  supposed  by  each  to  be  consisteDt 
with  his  theoiy,  taid  much  more  stnmgly  in  favor  of  the  de- 
fendant's theory  than  of  the  plaintiff's.  It  is  not  neoessary  to 
discQsa  them,  sinee  the  other  views  we  have  expressed  are  fatal 
to  the  plaintiff's  claim.  Nor  do  I  ooncede  that  if  defendant 
heard  plaintiff's  request  and  made  no  answer,  an  inference  of 
assent  should  be  made.  For  the  hearing  of  a  request  and  not 
answering  it  is  as  conmstent,  indeed,  more  consistent,  with  a  dis- 
sent than  an  assent  If  one  is  asked  for  alms  on  the  street,  and 
hears  the  request,  but  makes  no  answer,  it  certainly  cannot  be 
inferred  that  he  intends  to  give  tjiem.  In  the  present  case  there 
is  no  evidaioe  that  defendant  heard  the  plaintiff's  request,  and 
without  hearinf  there  was,  ef  oourae,  no  duty  of  speech. 

Judgment  rwtned. 
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8TBNSGA1AAD  T.  SMITH. 

43  MmnMota,  11.    1890. 

DiCECNBOK,  J.  This  action  is  for  tbe  recovery  of  damages  for 
breach  of  contract.  Tlie  rolings  of  the  court  below,  upon  tlie 
trial,  were  based  upoa  its  conclusion  that  no  contract  was  shown 
to  bare  been  entered  into  between  tiuee  partiw.  We  are  called 
upon  to  review  tlie  case  npon  this  point  Tbe  plaintiff  was  en- 
gaged  in  bosiness  as  a  real-estate  bn^er.  On  the  11th  of  De- 
cember, 1886,  he  procared  the  defendant  to  execute  the  follow- 
ing instmment,  which  was  mostly  in  printed  form: 

"St  Paol,  Dec  11,  1886. 
"In  considenttion  of  L.  T.  Stensgaard  agreeing  to  act 
aa  agent  for  the  sale  of  the  property  hereinafter  mentioned, 
I  have  hereby  given  to  said  L.  T.  Stensgaard  the  exclusive 
sale,  for  three  months  from  date,  of  the  following  property, 
to  wit:  (Here  followB  a  description  of  tiie  property,  tie 
terms  of  sale,  and  some  other  provisions  not  necessary  to  be 
stated.)  I  farther  agree  to  pay  said  L.  T.  Stens^ard  a 
oommisaion  of  two  and  one-half  per  cent  on  the  first  $2,000, 
and  two  and  one-half  per  cent  on  the  balance  of  tiie  pnr- 
ehase  price,  for  his  servicea  rendered  in  selling  of  the 
above-mentioned  property,  whether  the  titie  is  accepted  01 
not,  and  also  whatever  he  may  get  or  obtain  for  the  sale 
of  aaid  property  above  $17,000  for  such  property,  if  the 
property  is  sold. 

"John  Smith," 
The  evidence  showed  that  the  plaintiff  immediately  took  steps 
to  effect  the  sale  of  the  land,  posted  notices  npon  it,  published 
advertisements  in  newspapers,  and  individually  sctioited  pur- 
chasers. Abont  a  month  snbseqnent  to  the  ezecotitm  by  the  de- 
fendant of  the  above  instrument,  he  himself  sold  the  property. 
This  constitutes  the  alleged  breach  of  contract  for  which  a  re- 
covery of  damages  is  sought. 

The  court  was  justified  in  its  ocndnsion  that  no  contract  was 
shown  to  have  been  eaitered  into,  and  heoce  that  no  cause  of 
action  was  established.  The  writing  signed  by  the  defeudaot 
did  not  of  itself  constitute  a  contract  between  these  parties. 
In  terms  indicating  that  the  inatrament  was  intended  to  be  at 
once  operative,  it  conferred  present  authority  on  the  plaintiff 
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to  sell  the  land,  and  included  the  promise  of  the  defendant  that, 
if  the  plaintiff  should  sell  the  land,  he  shonld  receive  the  stated 
compensation.  This  alone  voa  no  oontract,  for  there  was  no 
mutuality  of  obligation,  nor  any  other  consideration  for  the 
agreement  of  the  defendant  The  plaintiff  did  not  by  this  iu- 
atmment  obligate  himself  to  do  anything,  and  therefore  the 
other  party  was  not  bound.  Bailey  t.  Austrian,  19  Minn.  465 
(535)  i  Tsrbox  v.  Gotzian,  20  Minn.  122  (139).  If,  acting  under 
the  aathority  thus  conferred,  the  plaintiff  had,  before  its  rer- 
ocaticm,  sold  the  land,  saoh  perfwrnanee  would  have  completed 
a  euttntct,  and  the  plaintiff  would  have  earned  the  compensa- 
tion promised  by  the  defendant  for  such  performance.  An- 
dreas T.  Holcombe,  22  Minn.  339 ;  Ellsworth  t.  Southern  Minn. 
By.  Extension  Co.,  31  Minn.  543.  But  bo  long  as  this  remained 
a  mere  present  authorization  to  sell,  without  contract  obliga- 
tions having  been  fixed,  it  was  revocable  by  the  defendant  The 
instrument  does,  it  is  true,  commence  with  the  words:  "In 
consideration  of  L.  T.  Stensgaard  agreeing  to  act  as  agent  for 
the  sole  of  the  property,"  etc.;  but  no  such  agreement  on  the 
part  of  the  plaintiff  was  shown  on  the  trial  to  have  been  ac- 
tually made,  although  it  was  incumbent  upon  him  to  establish 
the  existence  of  a  contract  as  the  basis  of  hia  acticm.  This  in-- 
strument  does  not  contain  an  agreement  on  the  part  of  the  plaio- 
tiS,  for  he  is  no  party  to  its  execution.  It  expresses  no  promise 
or  agreement  except  that  of  the  defendant.  It  may  be  added 
that  the  language  of  the  "consideration"  clause  is  not  such 
OS  naturally  expresses  the  fact  of  on  agreement  having  been 
already  made  on  the  part  of  the  plaintiff.  Of  courBe,  no  con- 
sideration was  necesaaiy  to  support  the  present,  but  revocable, 
authorization  to  sell.  It  is  difficult  to  give  ai^  practical  effect 
to  this  clause  in  the  construction  of  the  instroment.  It  seems 
probable,  in  the  absence  of  proof  of  such  an  agreement,  that 
this  clause  had  no  reference  to  any  actual  agreement  between 
these  parties,  but  was  a  part  of  the  printed  matter  which  the 
plaintiff  bad  prepared  for  use  in  his  business,  with  the  intentim 
of  making  it  effectual  by  his  own  signature.  If  he  had  ap- 
pended to  this  instrument  his  agrefflnent  to  accept  the  agen(7, 
or  even  if  he  had  signed  this  instrument,  this  clause  would  have 
had  an  obvious  memiing. 


.yGcxiglc 


STBNSQAARD  T.  SMITH.  17 

Thifl  instrnmeDt,  executed  only  by  the  defendant,  was  ef- 
fectaal,  as*we  have  aaid,  aa  a  present,  but  revooable,  grant  of 
authority  to  sell.  It  involved,  moreover,  an  offer  on  the  part  of 
the  defendant  to  contract  with  the  plaintiff  that  the  latter  should 
have,  for  the  period  of  three  months,  the  exclusive  right  to  sell 
the  land.  This  action  is  based  upon  the  theory  that  such  a  con- 
tract was  entered  into;  but,  to  constitute  such  a  contract,  it 
was  necessary  that  the  plaintiff  should  in  some  way  signify  his 
acceptance  of  the  offer,  bo  as  to  place  himself  onder  the  recipro- 
cal obligation  to  exert  himself  during  the  whole  period  named 
to  effect  a  sale.  No  express  agreement  was  shown.  The  mere 
receiving  and  retaining  this  instrument  did  not  import  an  agree- 
ment thus  to  act  for  the  period  named,  for  the  reason  that, 
whether  the  plaintiff  shoold  be  willing  to  take  upon  himself  that 
obligation  or  not,  he  might  accept  and  act  upon  tJie  revocable 
authority  to  sell  expressed  in  the  writing;  and  if  he  dould  sue- 
ceed  in  effecting  a  sale  before  the  power  should  be  revoked,  he 
would  earn  the  commission  specified.  In  other  words,  the  instm- 
m^it  was  presently  effectual  and  of  advantage  to  him,  whether 
he  chose  to  place  himself  under  contract  obligations  or  not.  For 
the  same  reason  the  fact  that  for  a  day  or  a  month  he  availed 
himself  of  the  right  to  sell  conferred  by  the  defendant,  by  at- 
tempting to  make  a  sale,  does  not  justify  the  inference,  in  an 
action  where  the  burden  is  on  the  plaintiff  to  prove  a  contract, 
that  he  had  accepted  the  offer  of  the  defendant  to  c<»iclude  a 
contract  covering  the  period  of  three  months,  so  that  he  coald 
not  have  discontinued  his  efforts  without  rendering  himself  lia- 
ble in  damages.  In  brief,  it  was  in  tJie  power  of  the  plaintiff 
either  to  convert  the  defendant's  offer  and  authorization  into 
a  complete  contract,  or  to  act  upon  it  as  a  naked  revocable 
power,  or  to  do  nothing  at  all.  He  appears  to  have  simply 
availed  himself,  for  about  a  month,  of  the  naked  present  right 
to  sell  if  he  could  do  so.  He  cannot  now  complain  that  the  land- 
owner then  revoked  the  authority  which  was  still  unexecuted.  It 
may  be  added  that  there  was  no  attempt  at  the  trial  to  show 
that  the  plaintiff  notified  the  defendant  that  he  was  endeavor- 
ing to  sell  the  land;  and  there  ia  but  little,  if  any,  ground  for 
an  inference  from  the  evidence  that  the  defendant  in  fact 
knew  it. 
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The  case  is  distiDefoishable  from  those  vhere,  under  a  uni- 
lateral pnmuse,  there  has  been  a  performance  by  the  oQist  party 
of  services,  or  other  thing  to  be  dtme,  for  tc&tcfc,  by  the  terms 
of  the  promise,  compensation  was  to  be  made.  Such  was  the 
case  of  Qovard  v.  Waters  (98  Mass.  596),  relied  upon  by  the 
appellant  as  being  strictly  aoalogoas  to  this  case.  In  the  case 
bef<Hre  as,  compensation  was  to  be  paid  <mly  in  case  of  a  sale 
of  the  land  by  the  plaintiff.  He  can  recover  nothing  for  what 
he  did,  unless  tiiere  was  a  couplete  contract;  in  which  case,  of 
comae,  he  might  have  recovered  damj^es  for  its  breach. 

Order  affirmed. 

(A  moti(m  for  a  reargnment  of  this  case  was  denied  April  9, 
1890.) 


Offer  on  Tim»~Mut%ua  Atsent.* 

DICKINSON  V.  D0DD8. 

L.  B.  S  Chancery  Divition,  463. 

Od  Wednesday,  June  10th,  1874,  the  defendant,  John  Dodda, 
signed  and  delivered  to  the  plaintifE,  Qeorge  DicMnson,  a  memo- 
randum, of  which  the  material  part  was  as  follows: 

"I  hereby  agree  to  sell  to  Mr.  Geoige  DickinsoD  the  whole  of 
the  dwelling-houses,  garden  ground,  stabling,  and  outboildings 
thereto  belonging,  situate  at  Croft,  belonging  to  me,  for  tiie  snm 
of  £800.    As  witness  my  hand  this  tenth  day  of  June,  1874. 
"£800.  (Signed)  John  Dchids." 

"P.  S. — ^This  offer  to  be  left  over  nnial  Friday,  9  o'clock  a. 
V.  J.  D.  (the  twelfth),  12th  June,  1874. 

(Signed)  "John  Dodds." 

The  bill  alleged  that  Dodda  nnderatood  and  intended  that  the 
plaintiff  should  have  until  Friday,  9  a.  h.,  within  which  to  de- 
termine whether  he  would  or  would  not  purchase,  and  that  he 
should  absolutely  have  until  that  time  the  refusal  of  the  prop- 
erty at  the  price  of  £800,  and  that  the  plaintiff,  in  fact,  deter- 
mined to  accept  the  offer  on  the  morning  of  Thursday,  June 
•  Bee  Sec  419,  ToL  i,  OTdopedla  of  Law. 
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11th,  but  did  not  at  once  signify  his  acceptance  to  Dodds,  bfr- 
liering  that  he  bad  the  power  to  accept  it  until  9  A.  K.  on  the 
Friday. 

In  the  afternoon  of  Thorsday  the  plaintiff  was  informed  by 
a  Mr.  Berry  that  Dodds  had  been  offering  or  agreeing  to  sell 
the  property  to  Thomas  AI1»tij  the  other  defendant.  Thereapon 
the  plaintiff,  at  abont  half-past  seven  in  the  evening,  went  to 
the  bouse  of  Mrs.  Bnrgess,  the  mother-in-law  of  Dodds,  where 
he  was  then  staying,  and  left  with  her  a  formal  acceptance  in 
writing  of  the  offer  to  sell  the  proper^.  According  to  the  evi- 
dence of  Mis.  Burgess,  this  docmnent  never  in  fact  reached 
Dodds,  she  having  forgotten  to  give  it  to  him. 

On  the  following  (Fridt^)  morning,  at  abont  seven  o'doel^ 
Berry,  who  was  acting  as  agent  for  Dickinson,  foond  Dodds  at 
the  Darlington  railway  station,  and  handed  him  a  duplicate  of 
the  acceptance  by  Dickioson,  and  explained  to  Dodds  its  piu> 
port.  He  replied  that  it  was  too  late,  as  he  had  sold  the  prop- 
erty. A  few  minutes  later  Dickinson  himself  found  Dodds 
entering  a  railway  carriage,  and  handed  him  another  duplicate 
of  the  notice  of  acceptance,  but  Dodds  declined  to  receive  it, 
saying,  "You  are  too  late.    I  have  sold  the  property." 

It  appeared  that  on  the  day  before,  Thunday,  June  11th, 
Dodds  had  signed  a  formal  contract  for  the  sale  of  the  property 
to  the  defendant  Allan  for  £800,  and  had  received  from  him 
a  deposit  of  £10. 

The  bill  in  this  suit  pr^ed  that  the  defendant  Dodds  might 
he  decreed  specifically  to  perform  the  contract  of  June  10th, 
1871 ;  that  he  mi^t  be  restrained  from  oaaveying  the  proper^ 
to  Allan ;  that  Allan  might  be  restrained  fmn  taking  any  such 
conveyance;  that,  if  any  such  conr^imce  bad  been  or  should 
be  made,  Allan  mi^t  be  declared  a  trustee  of  the  property 
for,  and  mi^t  be  directed  to  convey  the  property  to,  the  plain- 
tiff; and  for  damages. 

The  cause  came  on  for  hearing  before  Yioe-Chancellor  Bacon 
on  Januaiy  25th,  1876. 

^sy,  Q.  C,  and  Caldeoott  for  the  plaintiff. 

Swanston,  Q.  C,  and  Crossley  tor  the  defendant  Dodda. 

Jackson,  Q.  C,  and  Gazdar  for  the  defendant  Allan. 

Baoon,  V.  C,  after  remarking  that  the  ease   involved   no 
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question  of  onfumeBS  or  inequality,  and  after  stating  the  terms 
of  the  document  of  June  10th,  1874,  and  the  statement  of  the 
defendant's  ease  as  g^ven  in  his  answer,  CMitinued: 

I  consider  that  to  be  one  agreement,  and  I  think  the  terms 
of  the  agreement  put  an  end  to  any  question  of  nudum  pactum. 
I  think  the  inducement  for  the  plaintiff  to  enter  into  the  con- 
tract was  the  defendant's  compliance  with  the  plaintiff's  request 
that  there  should  be  some  time  allowed  to  him  to  determine 
whether  he  would  accept  it  or  not.  But  whether  the  letter  is 
read  with  or  without  the  postscript,  it  is,  in  n^  jadgmmt,  as 
plain  and  clear  a  contract  toe  sale  as  can  be  expressed  in  words, 
one  of  the  terms  of  that  contract  being  that  the  plaintiff  shall 
not  be  called  upm  to  accept,  or  to  testify  his  acceptance  until 
9  o'clock  <Hi  ihe  morning  of  June  12th.  I  see,  therefore,  no 
reason  why  the  court  should  not  enforce  the  specific  perform- 
ance of  the  contract,  if  it  finds  that  aU  the  conditions  have  been 
complied  with. 

Then  what  are  the  facts  T  It  is  clear  that  a  plain,  explicit 
acceptance  of  the  amtraat  was,  cm  Thursday,  June  11th,  deliv- 
ered by  the  plaintiff  at  the  place  of  abode  of  the  defendant, 
and  ought  to  have  come  to  his  hands.  Whether  it  came  to  bis 
hands  or  not,  the  fact  remains  that,  within  the  time  limited,  the 
plaintiff  did  accept  and  testify  bis  acceptance.  From  that  mo- 
m^it  the  plaintiff  was  bound,  and  the  defendant  could  at  any 
time,  notwithstanding  Allan,  have  filed  a  bill  against  the  plain< 
tiff  for  the  specific  performance  of  the  contract  which  he  had 
entered  into,  and  which  the  defendant  had  accepted. 

I  am  at  a  loss  to  guess  upon  what  ground  it  can  be  said  that 
it  is  not  a  contract  which  the  Court  will  enforce.  It  cannot 
be  <m  the  ground  that  the  defendant  had  Altered  into  a  contract 
with  Allan,  because,  giving  to  the  defendant  all  the  latitude 
which  can  be  desired,  admitting  that  he  had  the  same  time  to 
change  his  mind  as  he,  by  the  agreement,  gave  to  the  plaintiff — 
the  law,  I  take  it,  is  clear  <»i  the  authorities,  that  if  a  contract, 
unilateral  in  its  shape,  is  ccnnplet«d  by  the  acceptance  of  the 
party  on  the  other  side,  it  becomes  a  perfectly  valid  and  bind- 
ing contract.  It  m^  be  withdrawn  fnnn  by  one  of  the  parties 
in  the  mean  time,  but,  in  order  to  be  withdrawn  from,  inform 
matdon  of  that  fact  most  be  cmveyed  to  the  mind  of  the  per- 


DICKINSON    7.    DODDS.  21 

son  who  is  to  be  affected  by  it.  It  will  not  do  for  the  defendant 
to  say,  "I  made  up  my  mind  that  I  would  withdraw,  but  I  did 
not  tell  the  plaiatiff ;  I  did  not  aay  anything  to  the  plaintiff  until 
after  he  bad  told  me  by  a  written  notice  and  with  a  load  voice 
that  he  accepted  the  option  which  had  been  left  to  him  by  the 
agreement."  In  my  opinion,  after  that  honr  on  Friday,  earlier 
than  9  o'clock,  when  the  plaintiff  and  defendant  met,  if  not 
before,  the  contract  was  complete,  and  neither  party  could  re- 
tire from  it. 

It  i8  Bfdd  that  the  authorities  justify  the  defendant's  conten- 
tion that  he  is  not  bound  to  perform  this  agreement,  and  the 
case  of  Cooke  t.  Oxley  was  referred  to.  But  I  find  that  the 
judgment  in  Co<^e  v.  Oxley  went  solely  up(m  the  pleadings.  It 
was  a  rule  to  show  cause  why  judgment  should  not  be  arrested, 
therefore  it  must  have  been  upon  the  pleadings.  Now,  the 
pleadings  were  that  the  vendor  in  that  case  proposed  to  sell  to 
the  defendant.  There  was  no  suggestion  of  any  agreement  which 
could  be  enforced.  The  defendant  proposed  to  the  plaintiff  t« 
sell  and  deliver,  if  the  plaintiff  would  agree  to  purchase  upon 
the  terms  offered,  and  give  notice  at  an  earlier  hour  than  four 
of  the  afternoon  of  that  day ;  and  the  plaintiff  says  he  agreed 
to  purchase,  but  does  not  say  the  defendant  agreed  to  Bcll.  He 
agreed  to  purchase,  and  gave  notice  before  4  o'clock  in  the  af- 
ternoon. Although  the  case  is  not  so  clearly  and  satisfactorily 
reported  as  might  be  desired,  it  is  only  necessary  to  read  the 
judgment  to  see  that  it  proceeds  solely  iipcm  this  aUegation 
in  the  pleadings.  Buller,  J,,  says:  "As  to  the  subsequent  time, 
the  promise  can  only  be  supported  upon  the  ground  of  a  new 
contract  made  at  4  o'clock;  but  tiere  was  no  pretense  for 
that."  Nor  was  there  the  slightest  allegation  in  the  pleadings 
for  that;  and  judgment  was  given  against  the  plaintiff. 

Routledge  v.  Grant  is  plainly  distinguishable  from  this  case 
upon  the  grounds  which  have  been  mentioned.  There  the  con- 
tract was  to  sell  on  certain  terms;  possession  to  be  given  open 
a  particular  d^.  Those  terms  were  varied,  and  therefore  no 
agreement  was  come  to;  and  when  the  intended  purchaser  was 
willing  to  relinquish  the  condition  which  he  imposed,  the  other 
said,  "No,  I  withdraw;  I  have  made  up  my  mind  not  to  sell  to 
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you;"  and  the  jadgmeat  of  the  Court  was  that  he  vas  perfectly 
right. 

Then  Warner  v.  Willington  seems  to  point  out  the  law  in  the 
clearest  and  most  distinct  maimer  possible.  An  offer  was  made 
— call  it  an  agreement  or  offer,  it  is  quite  indifferent.  It  was  so 
far  an  offer,  that  it  was  not  to  be  binding  unlees  there  was  an 
acceptance,  and  before  acceptance  was  made,  the  offer  was  re- 
tracted, the  agreement  was  rescinded,  and  the  person  who  had 
then  the  character  of  vendor  declined  to  go  further  with  the 
arrangement,  which  had  been  begun  by  what  had  passed  between 
them.  In  the  present  case  I  read  the  agreement  as  a  positive 
engagement  on  the  part  of  the  defendant  Dodds  that  he  will 
sell  for  £800,  and,  not  a  promise,  but  an  agreement,  part  of  the 
same  instrument,  that  the  plaintiff  ahall  not  be  called  upon 
to  express  his  acquiescence  in  that  agreement  until  Friday  at 
9  o'clock.  Before  Friday  St  9  o'clock  the  defendant  receives 
notice  of  acceptance.  Upon  what  ground  can  the  defendant  now 
be  let  off  his  ctmtraetl  It  is  said  that  Allan  can  sustain  his 
agreement  with  the  def^idant,  because  at  the  time  when  they 
entered  into  the  contract  the  defendant  was  possessed  of  the 
property,  and  the  plaintiff  had  nothing  to  do  with  it.  But  it 
would  be  opening  the  door  to  fraud  of  the  most  flagrant  descrip- 
tion if  it  was  permitted  to  a  defendant,  the  owner  of  property, 
to  enter  into  a  binding  contract  to  sell,  and  then  sell  it  to  some- 
body else  and  say  that  by  the  fact  of  such  second  sale  he  has 
deprived  himself  of  the  property  which  he  has  agreed  to  sell 
by  the  first  contract.  That  is  what  Allan  says  in  substance,  for 
he  says  that  the  sale  to  him  was  a  retractation  which  deprived 
Dodds  of  the  equitable  interest  he  had  in  the  property,  although 
the  legal  estate  remained  in  him.  But  by  tiie  fact  of  the  agree- 
ment, and  by  the  relation  back  of  the  acceptance  (for  such  I 
must  hold  to  be  the  law),  to  the  date  of  the  agreement,  the 
property  in  equity  was  the  property  of  the  plaintiff,  and  Dodds 
had  nothing  to  sell  to  AUan.  The  property  remained  intact, 
unaffected  by  any  contract  with  Allan,  and  there  is  no  ground, 
in  my  opinion,  for  the  contention  that  the  contract  with  AUan 
oan  be  supported.  It  would  be  doing  violence  to  principles  per- 
fectly well  known  and  often  acted  upon  in  this  Court  I  think 
the  plaintiff  has  made  out  very  satisfactorily  his  title  to  a  de- 
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cree  for  specific  perfonnance,  both  as  having  the  equitable  in- 
terest, which  he  asserts  is  vested  in  him,  and  as  being  a  par- 
chaser  of  the  property  for  valuable  consideration  without  no- 
tice against  both  Dodds,  the  vendor,  and  Allan,  who  has  entered 
into  the  contract  with  him. 

There  will  be  a  decree  for  specific  performance,  with  a  decla- 
ration that  Allan  has  no  interest  in  the  property ;  and  the  plain* 
tiff  will  be  at  liberty  to  deduct  his  costs  of  the  salt  out  of  his 
purchase-money. 

From  this  decision  both  the  defendants  appealed,  and  the  ap- 
peals were  heard  on  March  Slat  and  April  1st,  1876. 

Jahes,  L.  J.,  after  referring  to  the  document  of  June  10th, 
1874,  continued: 

The  document,  thon^  beginning  "I  hereby  agree  to  sell," 
was  nothing  but  an  offer,  and  was  only  intended  to  be  an  offer, 
for  the  plaintiff  himself  tells  us  that  he  required  time  to  con- 
aider  whether  he  would  enter  into  an  agreement  or  not  tTnles? 
both  parties  had  then  agreed  there  was  no  concluded  agreement 
then  made;  it  was  in  effect  and  substance  oaly  an  offer  to  selL 
The  plaintiff,  being  minded  not  to  complete  the  bargain  at  that 
time,  added  this  memorandum — "This  offer  to  be  left  over  until 
Friday,  9  o'clock  a.  h.,  June  12th,  1874."  That  shows  it  was 
only  an  offer.  There  was  no  consideration  given  for  the  under- 
taking or  promise,  to  whatever  extent  it  may  be  considered 
binding,  to  keep  the  property  unsold  until  9  o'clock  on  Friday 
morning;  but  apparently  Dickinson  was  of  opinion,  and  prob- 
ably Dodds  was  of  the  same  opinion,  that  be  (Dodds)  was  bound 
by  that  promise,  and  could  not  in  any  way  withdraw  from  it, 
or  retraot  it,  until  9  o'clock  on  Friday  momit^,  and  this  prob- 
ably explains  a  good  deal  of  what  afterwards  took  place.  But  it 
is  dear  settled  law,  on  one  of  the  clearest  piinciples  of  law,  that 
this  promise,  being  a  mere  nudum  pactum,  was  not  binding, 
and  tiiat  at  any  moment  before  a  complete  fuceptance  by  Dick- 
inson of  the  offer,  Dodds  was  as  free  as  Dickinson  himself.  Well, 
that  being  the  state  of  things,  it  is  said  that  the  only  mode  in 
which  Dodds  could  assert  that  freedom  was  by  actually  and 
distinct^  saying  to  Dickinson,  "Now  I  withdraw  n^  offer." 
It  appears  to  me  that  there  is  neither  principle  nor  authority 
for  the  proposition  that  there  must  be  an  express  and  actual 
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witbdrawal  of  the  offer,  or  what  is  called  a  retractation.  It 
must,  to  constitute  a  contract,  appear  that  the  two  minds  were 
at  one,  at  the  same  moment  of  time — ^that  is,  that  there  was  an 
offer  continuing  up  to  the  time  of  the  acceptance.  If  there  was 
not  such  a  continuing  offer,  then  the  acceptance  comes  to  noth- 
ing. Of  course  it  ma.7  well  be  that  the  one  man  ia  bound  in 
some  way  or  other  to  let  the  other  man  know  that  his  mind 
with  regard  to  the  offer  has  been  changed;  but  in  this  case, 
beyond  all  question,  the  plaintiff  knew  that  Dodds  waa  no  longer 
minded  to  sell  the  property  to  him  as  plainly  and  clearly  as  if 
Dodds  had  told  him  in  so  many  words,  "I  withdraw  flie  offer." 
This  is  evident  from  the  plaintiff's  own  statements  in  the  bill. 

The  plaintiff  says  in  effect  that,  having  heard  and  knowing 
that  Dodds  waa  no  longer  minded  to  sell  to  him,  and  that  hf 
was  selling  or  had  sold  to  some  one  else,  thinking  that  he  could 
not  in  point  of  law  withdraw  his  offer,  meaning  to  fix  him  to 
it,  and  endeavoring  to  bind  him,  "I  went  to  the  hoose  where 
he  waa  lod^g,  and  saw  his  mother-in-law,  and  left  with  her 
an  acceptance  of  the  offer,  knowing  all  the  while  that  he  had 
entirely  changed  his  mind.  I  got  an  agent  to  watch  for  him 
at  7  o'clock  the  next  morning,  and  I  went  to  the  train  just  be- 
fore 9  o'clock,  in  order  that  I  might  catch  him  and  give  him 
my  notice  of  acceptance  just  before  9  o'clock,  and  when  that 
occurred  he  told  my  agent,  and  he  told  me,  you  are  too  late,  and 
he  then  threw  back  the  paper."  It  is  to  my  mind  quite  clear 
that  before  there  was  any  attempt  at  acceptance  by  the  plain- 
tiff, he  was  perfectly  well  aware  that  Dodds  had  changed  his 
mind,  a;jd  that  he  had,  in  fact,  agreed  to  sell  the  property  to 
Allan.  It  is  impossible,  therefore,  to  say  there  was  ever  that 
existence  of  the  same  mind  between  the  two  parties  which  is 
essential  in  point  of  law  to  the  making  of  an  agreement.  I 
am  of  opinion,  therefore,  that  the  plaintiff  has  failed  to  prove 
that  there  was  any  binding  contract  between  Dodds  and  him- 
self. 

Mbllish,  L.  J.  I  am  of  the  same  opinitm.  The  first  ques- 
tion is,  whether  this  document  of  June  lOtti,  1874,  which  was 
signed  by  Dodds,  was  an  agreement  to  sell,  or  only  an  offer  to 
sell,  the  property  therein  mentioned  to  Dickinswi;  and  I  am 
dearly  of  opinion  that  it  waa  on^  an  offer,  although  it  is  in 
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the  fint  part  of  it,  independently  of  the  pOBtscript,  worded  as 
an  agreement.  I  apprehend  that,  nntil  acceptance,  8o  that  both 
parties  are  bound,  even  though  an  inBtrument  is  so  worded  as 
to  express  that  both  parties  agree,  it  is  in  point  of  law  only 
an  offer,  and,  until  both  parties  are  bound,  neither  party  is 
bound.  It  is  not  necessary  that  both  parties  should  be  boond 
within  the  Statute  of  Frauds,  for,  if  one  party  makes  an  offer 
in  writing,  and  the  other  accepts  it  verbally,  that  will  be  suf- 
ficient to  bind  the  perscoi  who  has  signed  the  written  document. 
But,  if  there  be  no  agreement,  either  verbally  or  in  writing, 
then,  until  acceptance,  it  is  in  point  of  law  an  offer  only,  al- 
though worded  as  if  it  were  an  agreement.  But  it  is  hardly 
necessary  to  resort  to  that  doctrine  in  the  present  case,  because 
the  postscript  calls  it  an  offer,  and  says,  "this  offer  to  be  left 
over  until  Friday,  9  o'clock  a.  m."  Well,  then,  this  being  only 
an  offer,  the  law  says — and  it  is  a  perfectly  clear  rule  of  law — 
that,  although  it  is  said  that  the  offer  is  to  be  left  open  until 
Friday  morning  at  9  o'clock,  that  did  not  bind  Dodds.  He  was 
not  in  point  of  law  bound  to  hold  the  offer  over  until  9  o'elotdc 
on  Friday  morning.  He  was  not  so  bound  either  in  law  or  in 
equity.  Well,  that  being  so,  when  on  the  nest  day  he  made  an 
agreement  with  Allan  to  sell  the  property  to  him,  I  am  not 
aware  of  any  ground  on  which  it  can  be  said  that  that  contract 
witii  Allan  was  not  as  good  and  binding  a  contract  as  ever  was 
made.  Assuming  Allan  to  have  known  (there  is  some  dispute 
about  it,  and  Allan  does  not  admit  that  he  knew  of  it,  but  I  will 
assume  that  he  did)  that  Dodds  had  made  the  offer  to  Dickin- 
son, and  had  given  him  till  Friday  morning  at  9  o'clock  to  ac- 
cept it,  still  in  point  of  law  that  could  not  prevent  Allan  from 
making  a  more  favorable  offer  than  Dickinson,  and  entering 
at  once  into  a  binding  agreement  with  Dodds. 

Then  Dii^inson  is  informed  by  Berry  that  the  property  has 
been  sold  by  Dodds  to  Allan.  Berry  does  not  tell  us  from  whom 
he  heard  it,  but  he  says  that  he  did  hear  it,  that  he  knew  it, 
and  that  he  informed  Dickinson  of  it.  Now,  stopping  there, 
the  question  which  arises  is  this:  If  an  offer  has  been  made 
for  the  sale  of  property,  and  before  that  offer  is  accepted,  the 
person  who  has  made  the  offer  enters  into  a  binding  agreement 
to  sell  the  property  to  somebody  else,  and  the  person  to  whom 
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the  offer  was  flrst  made  receives  notice  in  some  way  tliat  the 
property  has  been  sold  to  another  person,  ean  he  after  that  make 
a  binding  <Kmtract  by  the  acceptance  of  the  offer  t  I  am  of 
opinion  that  he  cannot  The  law  may  be  right  or  wrong  in  say- 
ing that  a  person  who  has  given  to  another  a  certain  time  within 
which  to  accept  an  offer  is  not  boond  by  his  promise  to  give 
that  time;  but,  if  he  is  not  bound  by  that  promise,  and  m&y 
still  sell  the  property  to  some  one  else,  and  if  it  be  the  taw  that, 
in  order  to  make  a  contract,  the  two  minds  must  be  in  agree- 
ment at  some  one  time — (that  is,  at  the  time  of  the  acceptance) 
— how  is  it  possible  that  when  the  person  to  whom  the  offer  haa 
been  made  knows  that  the  person  who  has  made  the  offer  has 
sold  the  property  to  some  one  else,  and  that,  in  fact,  he  has  not 
remained  in  the  same  mind  to  sell  it  to  him,  he  can  be  at  liberty 
to  accept  the  offer  and  thereby  make  a  binding  contract  f  It 
seems  to  me  that  would  be  simply  absurd.  If  a  man  makes  an 
offer  to  sell  a  partienlar  horse  in  his  stable,  and  says,  "I  will 
give  you  until  the  day  iifter  to-morrow  to  accept  the  offer,"  and 
the  next  day  goes  and  sells  the  horse  to  somebody  else,  and  re- 
ceives the  purchase-money  from  him,  can  the  person  to  whom 
the  offer  was  originally  made  then  come  and  say,  "I  accept," 
so  as  to  make  a  binding  contract,  and  so  as  to  be  entitled  to 
recover  damages  for  the  non-delivery  of  the  horaet  If  the  rule 
of  law  is  that  a  mere  offer  to  sell  property,  which  can  be  with- 
drawn at  any  time,  and  which  is  made  dependent  on  the  ac- 
ceptance of  the  person  to  whom  it  is  made,  is  a  mere  nwlum 
pactum,  how  is  it  possible  that  the  person  to  whom  the  offer 
has  been  made  can  by  acceptance  make  a  binding  contract  after 
be  knows  that  the  person  who  has  made  the  offer  has  sold  the 
property  to  some  one  elset  It  is  admitted  law  that,  if  a  man 
who  makes  an  offer  dies,  the  offer  cannot  be  accepted  after  he 
is  dead,  and  parting  with  the  property  has  very  much  the  same 
effect  as  the  death  of  the  owner,  for  it  makos  the  performance 
of  the  offer  impossible.  I  am  clearly  of  opinion  that,  just  aa 
when  a  man  who  has  made  an  offer  dies  before  it  is  accepted  it 
is  impossible  tiiat  it  can  then  be  accepted,  so  when  once  the 
person  to  whom  the  offer  was  made  knows  that  the  property 
has  been  sold  to  some  one  else,  it  is  too  late  for  him  to  accept 
the  offer,  and  on  that  ground  I  am  clearly  of  opinion  that  there 
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was  no  binding  contract  for  the  sale  of  this  property  by  Dodds 
to  Dickinson,  and  even  if  there  had  been,  it  seems  to  me  that 
the  sale  of  the  property  to  Allan  was  first  in  point  of  time. 
However,  it  is  not  necessary  to  consider,  if  there  had  been  two 
binding  contracts,  which  of  them  would  be  entitled  to  priority 
in  equity,  because  there  is  no  binding  contract  between  Dodds 
and  Dickinson. 

Baoqallat,  J.  A.    I  entirely  concur  in  the  judgments  which 
have  been  pronounced. 


Validity  of  Oenerdl  or  Public  Offer.* 

WILLIAMS  V.  CAEWARDINE. 

4  Bamewall  &  Adol-pkua  631. 

Assumpsit  to  recover  £20,  which  the  defendant  promised  to 
pay  to  any  person  who  should  give  such  information  as  might 
lead  to  a  discovery  of  the  murderer  of  Walter  Carwardine. 
Plea,  general  issue.  At  the  trial  before  Park,  J.,  at  the  last 
spring  assizes  for  the  county  of  Hereford,  the  following  ap- 
peared to  be  the  facts  of  the  case:  One  Walter  Carwardine, 
the  brother  of  the  defendant,  was  seen  on  the  evening  of  March 
24th,  1831,  at  a  public-house  at  Hereford,  and  was  not  heard 
of  again  till  his  body  was  found  on  April  12th  in  the  river  Wye, 
about  two  miles  from  the  eity.  An  inquest  was  held  on  l^e 
body  on  April  13th  and  the  following  days  till  the  19th ;  and  it 
appearing  that  the  plaintiff  was  at  a  house  with  the  deceased 
on  the  night  he  waa  supposed  to  have  been  murdered,  she  was 
examined  before  the  magistrates,  but  did  not  then  give  any 
information  which  led  to  the  apprehension  of  the  real  offender. 
On  AprU  25th  the  defendant  caused  a  hand-bill  to  be  published, 
stating  that  whoever  would  give  such  information  as  should  lead 
to  a  discovery  of  the  murderer  of  Walter  Carwardine  should, 
on  conviction,  receive  a  reward  of  £20;  and  any  person  con- 
cerned therein,  or  privy  thereto  (except  the  party  who  actually 

*  See  Sec.  420,  Vol.  4,  Cfclopedla  9f  Law. 
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committed  the  offense),  should  be  entitled  to  euch  reward,  aad 
every  exertion  used  to  procure  a  pardon;  and  it  then  added, 
that  information  was  to  be  given,  and  application  for  the  above 
reward  was  to  be  made  to  Mr.  William  Carwardine,  Holmer, 
near  Hereford.  Two  persons  were  tried  for  the  murder  at  the 
summer  aasizes  1831,  but  acquitted.  Soon  after  this,  the  plain- 
tiff was  severely  beaten  and  bruised  by  one  Williams,  and  on 
Augiist  23d,  1831,  believing  she  had  not  long  to  live,  and  to 
ease  her  conscience,  she  made  a  voluntary  statement,  containing 
information  which  led  to  the  subsequent  eimviction  of  Williams. 
Upon  this  evidence  it  was  contended,  that  as  the  plaintiff  was 
not  induced  by  ihe  reward  promised  by  the  defendant  to  give 
evidence,  the  law  would  not  imply  a  contract  by  the  defendant 
to  pay  her  the  £20.  The  learned  Judge  was  of  opinion,  that 
the  plaintiff,  having  given  the  information  which  led  to  the 
conviction  of  the  murderer,  had  performed  the  condition  on 
which  the  £20  was  to  become  payable,  and  was  therefore  enti- 
tled to  recover  it ;  and  he  directed  the  jury  to  find  a  verdict  for 
the  plaintiff,  but  desired  them  to  find  specially  whether  she 
was  induced  to  give  the  information  by  the  offer  of  the  prom- 
ised reward.  The  jury  found  that  she  was  not  induced  by  the 
offer  of  the  reward,  but  by  other  motives. 

Gurwood  now  moved  for  a  new  trial.  There  was  no  promise 
to  pay  the  plaintiff  the  sum  of  £20.  That  promise  could  only 
be  enforced  in  favor  of  persons  who  should  have  been  induced 
to  make  disclosures  by  the  promise  of  reward.  Here  the  jury 
have  found  that  the  plaintiff  was  induced  by  other  motives  to 
give  the  information.  They  have,  therefore,  negatived  any  eon- 
tract  on  the  part  of  the  defendant  with  the  plaintiff. 

Dbnhan,  C.  J.  The  plaintiff,  by  having  given  information 
which  led  to  the  conviction  of  the  murderer  of  Walter  Carwar- 
dine, has  brought  herself  within  the  terms  of  the  advertisement, 
and  therefore  is  entitled  to  recover. 

XiiTTLEDALB,  J.  Thc  advertisement  amounts  to  a  general 
promise,  to  give  a  sum  of  monc^  to  any  person  who  shall  give 
information  which  might  lead  to  the  discovery  of  the  offender. 
The  plaintiff  gave  that  information. 

Pabbb,  J.  There  was  a  contract  with  any  person  who  pets 
formed  the  condition  mentioned  in  t^e  advertisement 
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PattebsoNj  J.    I  am  of  the  suae  opinioD.    We  Moitot  go  into 
the  plaintiff's  motives. 
Bale  refused. 


(A)  Acddenlal  .Compliance  with  Terms  of  Public  Oftr. 
PITCH  T,  SNEDAKEa 
38  New  York,  248.    1868. 

WooDBUFP,  J.  On  the  14th  of  October,  1859,  the  defendant 
caused  a  notice  to  be  published,  offering  a  reward  of  two  hun- 
dred dollars  ...  "to  any  person  or  i>ersoiiB  who  will  give  such 
information  as  shall  lead  to  the  apprehension  and  oonviction  of 
the  perscsi  or  persons  guilty  of  the  murder  of"  a  certain  un- 
known female. 

On  the  15th  day  of  October,  before  the  plaintiffs  had  seen 
or  heard  of  the  offer  of  this  reward,  one  Pee  was  arrested  and 
put  in  jail,  and  though  not  in  terms  so  stated,  the  case  warrants 
the  inference,  that,  by  means  of  the  evidence  given  by  the  plain- 
tiffo  on  his  trial  and  their  efforts  to  procure  testimony.  Pee 
was  convicted. 

This  action  is  brought  to  recover  the  reward  so  offered.  On 
the  trial  the  plaintiffs  proved  the  publication  of  the  notice,  and 
then  proposed  to  prove  that  they  gave  information  before  the 
notice  was  known  to  them,  which  led  to  the  arrest  of  Fee.  This 
evidence  was  excluded.  The  plaintiffs  then  offered  to  prove, 
that,  with  a  view  to  this  reward,  they  spent  time  and  money, 
made  disclosures  to  the  district  attorney,  to  the  grand  jury  and 
to  the  court  on  the  trial  aft«r  Fee  was  in  jail,  and  that,  with* 
out  their  effort,  evidence,  and  exertion,  no  indicttqpnt  or  coa- 
viction  could  have  been  had.    This  evidence  was  excluded. 

The  court  thereupon  directed  a  nonsuit. 

It  is  entirely  clear  that,  in  order  to  entitle  any  person  to  the 
reward  offered  in  this  case,  he  must  give  sach  infommtion  as 
shall  lead  to  both  apprehension  and  conviction.  That  is,  both 
must  happen,  and  happen  as  a  consequence  of  the  mformation 
^ven.  No  person  could  claim  the  reward  whose  information 
caused  the  apprehension,  until  conviction  followed;  both  are 
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GOoditioiiB  precedent.  No  one  could  therefore  claim  the  reward, 
who  gave  no  infomiatirai  whatever  until  after  the  apprehension, 
although  the  information  he  afterward  gave  was  the  evidence 
npon  which  conviction  was  had,  and,  however  clear,  that,  had 
the  information  been  concealed  or  suppreaaed,  there  could  have 
bees  no  conviction.  This  is  according  to  the  plain  terms  of  the 
<^er  of  the  reward,  and  is  held  in  Jooes  v.  The  Phceniz  Bank,  8 
N.  Y.  228;  Thatcher  v.  England,  3  Com.  Bench,  254. 

In  the  last  case  it  was  distinctly  held,  that,  under  an  offer 
of  reward,  payable  "on  recovery  of  property  stolen  and  con- 
viction of  the  offender,"  a  person  who  was  active  in  arresting 
the  thief  and  finding  and  Restoring  part  of  the  stolen  property, 
giving  information  to  the  magistrates,  tracing  to  London  other 
of  the  property  and  producing  pawnbrokers  with  whom  the  pris- 
oner had  pledged  it,  and  who  incurred  much  trouble  and  ex- 
pense in  bringing  together  witnesses  for  the  prosecution,  was  not 
entitled  to  the  reward,  as  it  appeared  that  another  person  gave 
the  first  information  as  to  the  party  c<»mnitting  the  robbery. 

In  the  present  case,  the  plaintiffs,  after  the  advertisement  of 
the  defendant's  offer  of  a  reward  came  to  his  knowledge,  did 
nothing  toward  procuring  the  arrest,  nor  which  led  thereto,  for 
at  that  time  Fee  had  already  been  arrested. 

The  cases  above  referred  to,  therefore,  establish  that,  if  no 
information  came  from  the  plaintiffs  which  led  to  the  arrest  of 
Fee,  the  plaintifih  are  not  entitled  to  recover,  however  much 
the  information  they  subsequently  gave,  and  the  efforts  they 
made  to  procure  evidence,  may  have  contributed  to  or  even  have 
caused  his  conviction,  and,  therefore,  evidence  that  it  was  their 
efforts  and  information  which  led  to  his  conviction  was  wholly 
immaterial,  if  they  did  not  prove  that  they  had  given  informa- 
tion which  led  to  his  apprehension,  and  was  properly  rejected. 

The  question  in  this  case  is  simple.  A  murderer  having  been 
arrested  and  imprisoned  in  consequence  of  information  given 
by  the  plaintiff  before  he  is  aware  that  a  reward  is  offered  for 
Bach  apprehension,  is  he  entitled  to  claim  the -reward  in  case 
conviction  follows! 

The  rulii^  on  the  trial,  excluding  all  evidence  of  information 
given  by  the  plaJnti&  before  they  heard  of  this  reward,  neoea- 
garily  answers  this  question  in  the  n^;ative. 
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The  case  of  WiUiams  t.  Carwardine  (4  Barn.  &  AdoL  621), 
and  same  case  at  the  assizes  (5  Garr.  &  Payne,  566),  holds  that 
a  person  who  gives  information  aecotding  to  the  terms  of  an 
offered  reward  is  entitled  to  the  money,  although  it  distinctly 
appeared  that  the  informer  bad  sappressed  the  information  for 
five  months,  and  was  led  to  inform,  not  by  the  promised  reward, 
but  by  other  motives.  The  court  said  the  plaintiff  bad  proved 
performance  of  the  c<Hidition  upon  which  the  money  was  pay- 
able and  that  estabUshed  her  title.  That  the  court  would  not 
look  into  her  motives.  It  does  not  appear  by  the  reports  of  this 
case  whether  or  not  the  plaintiff  had  ever  seen  the  notice  or 
handbill  posted  by  tiie  defendant,  offering  the  reward;  it  does 
not,  therefore,  reach  the  precise  point  involved  in  the  present 
appeal. 

I  perceive,  however,  no  reason  for  applying  to  an  offer  of 
reward  for  the  apprehension  of  s  criminal  any  other  rules  than 
are  applicable  to  any  other  offer  by  one,  accepted  or  acted 
upon  by  another,  and  so  relied  upon  as  c<mstituting  a  ctmtract. 

The  form  of  action  in  all  such  cases  ia  aasumpait.  The  defend- 
ant is  proceeded  against  as  upon  his  contract  to  pay,  and  the 
first  question  is,  was  there  a  contract  between  the  parties! 

To  the  existence  of  a  contract  there  most  be  mutual  assent, 
or  in  another  form  offer  and  consent  to  the  offer.  The  motive 
inducing  consent  may  be  immaterial,  but  the  consent  is  vital. 
Without  that  there  is  no  contract.  How  then  can  there  be  cwi- 
sent  or  assent  to  that  of  which  the  party  has  never  heard  T  On 
the  15th  day  of  October,  1859,  the  murderer.  Fee,  had,  in  con- 
sequence of  information  given  by  the  plaintiffs,  been  appre- 
hended and  lodged  in  jail.  But  the  plaintiffs  did  not,  in  giving 
that  information,  manifest  any  assent  to  the  defendant's  offer, 
nor  act  in  any  sense  in  reliance  thereon,  they  did  not  know  of 
its  existence.  The  information  was  voluntary,  and  in  every 
sense  (material  to  this  ease),  gratuitous.  The  offer  could  only 
operate  upon  the  plaintiffs  after  they  heard  of  it.  It  was  pnw- 
pective  to  those  who  will,  in  the  future,  give  information,  etc. 

An  offer  cannot  become  a  contract  unless  acted  upon  or  as- 
sented to. 

Such  is  the  elementary  rule  in  defining  what  is  essential  to  a 
contract    Chitty  on  Con.  (5th  Am.  ed.),  PeAins'  notes,  p.  10,  9, 
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and  12,  and  oaseB  cited.  Notiiing  was  bere  done  to  prooore  or 
lead  to  Fee  'b  apprelienBion  in  view  of  Has  reward.  Indeed,  if  we 
were  at  liberty  to  look  at  the  evidenee  «i  the  first  trial,  it  wottld 
appear  that  Fee  was  arrested  before  the  defendant  offered  the 
reward. 

I  think  the  evidence  was  properly  excluded  and  ttie  nonsnit 
neoessarily  followed. 

The  jadgment  should  be  afBrmed. 

Judgment  affirmed. 


DAWKINS  T.  SAPPIN6T0N. 

26  Indiana,  199.   1866. 

.,  J.  The  appellant  waa  the  plaintiff  below.  The  coin> 
plaint  waa  in  two  paragrapha.  1.  That  a  horse  of  the  defendant 
had  been  stolen,  whereupon  he  published  a  handbill,  offering  a 
reward  of  $50  for  the  recovery  of  the  stolen  property,  and  that 
thereupon  the  plaintiff  rescued  the  horse  from  the  thief  and 
restored  him  to  the  defendant,  who  refused  to  pay  the  reward. 
2.  That  the  horse  of  the  defendant  was  stolen,  whereupon  the 
plaintiff  recovered  and  returned  him  to  the  defendant,  who,  in 
consideration  thereof,  promised  to  pay  $50  to  the  plaintiff,  which 
he  has  failed  and  refused  to  do. 

To  the  second  paragraph  a  demurrer  waa  sustiuned.  To  the 
first  an  answer  was  filed,  the  second  paragraph  of  which  alleged 
that  the  plaintiff,  when  he  rescued  the  horse  and  returned  him  to 
the  defendant,  had  no  knowledge  of  the  offering  of  the  reward. 
The  third  paragraph  averred  that  the  handbill  offering  the  re- 
ward was  not  published  until  after  the  rescue  of  the  hone  and 
his  delivery  to  the  defendant.  The  plaintiff  unsuccessfully  de- 
murred to  each  of  these  paragraphs,  and  refusing  to  reply  the 
defendant  had  judgment. 

1.  Was  the  second  parf^traph  of  the  complaint  sufficient  I 
The  consideration  alleged  to  support  the  promise  was  a  volun- 
tary service  rendered  for  the  defendant  withont  request,  and  it 


.yGcxiglc 


0AWKINS  7.   8APPINOT0N.  33 

is  not  shown  to  have  been  of  any  valae.  A  request  should  have 
been  alleged.  This  was  necessary  at  common  law,  even  in  com- 
mon count  for  work  and  labor  (Chitty's  PI.  338),  though  it  was 
not  always  necessary  to  prove  an  express  request,  as  it  would 
sometimes  he  implied  from  the  circumstances  exhibited  by  the 
evidence. 

2.  It  is  entirely  unneeessaiy,  as  to  the  third  paragraph  of  th« 
answer,  t«  say  more  than  that,  though  it  was  highly  improbable 
in  f  aet,  it  was  sufficient  in  law. 

3.  The  second  paragraph  of  the  answer  shows  a  performance 
of  the  service  without  the  knowledge  that  the  reward  had  been 
offered.  The  offer,  therefore,  did  not  induce  the  plaintiff  to  act 
The  liability  to  p^  a  reward  offered  seems  to  rest,  in  some  cases, 
upon  an  anomalous  doctrine,  constituting  an  exception  to  the 
general  rule.  In  Williams  v.  Carwardine  (4  Bam.  &  Adolph. 
621)  there  was  a  special  finding,  with  a  general  verdict  for  the 
plaintiff,  that  the  information  for  which  the  reward  was  offered 
was  not  induced  to  be  given  by  the  offer,  yet  it  was  held  by  all 
the  judges  of  the  King's  Bench  then  present,  Denman,  C.  J.,  and 
Littledale,  Parke,  and  Patterson,  JJ.,  that  the  plaintiff  was  en- 
titled to  judgment  It  was  pat  upon  the  ground  that  the  offer 
was  a  general  promise  to  any  person  who  would  give  the  infor- 
mation sought ;  that  the  plaintiff,  having  given  the  information, 
was  within  the  terms  of  the  offer,  and  that  the  court  could  not 
go  into  the  plaintiff's  motives.  This  decision  has  not,  we  believe, 
been  seriously  questioned,  and  its  reasoning  is  conclusive  against 
the  sufficiency  of  the  defense  under  examination.  There  are 
some  considerations  of  moralil7  and  public  policy  which  strongly 
tend  to  support  the  judgment  in  the  case  cited.  If  the  offer  was 
made  in  good  faith,  why  should  the  defendant  inquire  whether 
the  plaintiff  knew  that  it  had  been  made  T  Would  the  benefit  to 
him  be  diminished  by  the  discovery  that  the  plaintiff,  instead  of 
acting  from  mercenary  motives,  had  been  impelled  solely  by  a 
desire  to  prevent  the  larceny  from  being  profitable  to  the  person 
who  had  committed  it  T  Is  it  not  well  that  any  one  who  has  an 
opportunity  to  prevent  the  sncceas  of  a  crime,  nu^  know  that  by 
doing  so  be  not  only  performs  a.  virtuous  service,  bat  also  entitles 
himself  to  whatever  reward  has  been  offered  therefor  to  the  pub- 
lict 
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The  jndgment  is  reversed,  with  costs,  and  the  cause  remanded, 
with  directions  to  the  conrt  below  to  sustain  the  demurrer  to  the 
second  paragraph  of  the  answer. 


H«w  •»  Oftw  Mmj  Bft  TomfaMtod.* 

Death  of  Either  Party  Before  Acceptance  Terminates  the  Offer. 
PRATT  T.  TRUSTEES. 
93  Illinois,  475.    Iff79. 

Action  on  notes.    Plaintiff  had  jndgment  below. 

ScHOLPiELD,  J.  Appellees  obtained  jndgment  in  the  coun^ 
conrt  of  Kane  county  against  Mary  L.  Pratt,  as  administratrix 
of  the  estate  of  Philemon  B.  Pratt,  deceased,  on  two  promissory 
notes,  executed  by  the  deceased  to  the  appellees  on  the  6th  of 
July,  1871,— one  for  $300,  payable  one  year  after  date,  and  the 
other  for  the  sum  of  $327.50,  payable  two  years  after  date,  and 
both  bearing  interest  at  the  rate  of  ten  per  cent  per  annum.  Ap- 
peal was  taken  from  that  judgment  to  the  Circuit  Court  of  Kane 
county,  where  the  cause  was  again  tried  at  its  October  term, 
1876,  resulting,  as  before,  in  a  judgment  in  favor  of  appelleea 
for  the  amount  of  the  notes,  principal  and  interest  Mary  L. 
Pratt,  administratrix,  appeals  from  that  judgment,  and  brii^ 
the  rulings  of  the  Circnit  Conrt  before  us  for  review. 

The  defense  interposed  to  the  notes  is,  t^at  they  were  eze- 
eated  without  any  valid  consideration. 

The  question  to  be  considered  is,  did  Pratt's  death  revoke  the 
promise  expressed  in  the  notes,  no  money  having  been  expended, 
or  labor  bestowed,  or  liability  of  any  kind  incurred,  prior  to  his 
death,  upon  the  faith  of  that  promise  f 

The  purpose  in  giving  the  notes  was  to  enable  the  church  rep- 
resented by  appellees  to  purchase  a  bell.  The  cost  of  a  bell  of  a 
particular  size,  etc.,  was  estimated  by  Pratt,  and  he  gave  his 
notes  for  the  amount  of  the  estimate,  intending  that  when  the 
*  See  Sec.  124,  ToL  4,  Crclopedla  of  Law. 
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notes  were  paid  the  money  sboaM  be  devoted  to  paying  for  such 
s  bell;  and  when  the  notes  matured,  at  Pratt's  snggestion  to  let 
them  stand,  because,  as  he  alleged,  bell  metal  was  getting  cheap- 
er, and  they  would  thereby  be  enabled  to  procure  a  larger  bell, 
no  effort  was  made  to  collect  the  notes,  and  they  were  permitted 
to  remain  just  as  they  were;  but  there  was  no  undertakiog  on 
the  part  of  appellees  nor  the  church  which  they  represent  to  pro- 
cure  a  bell,  and  there  is  no  proof  of  any  act  done,  or  liability  in- 
curred by  appellees,  or  any  one  else,  in  reliance  upon  these  notes, 
before  the  death  of  Pratt  It  is  shown  that  the  bell  has  been 
procured,  and  probably  there  is  evidence  sufficient  to  show  that 
this  has  been  done  on  the  faith  of  those  notes,  but  it  appears  with 
a  reasonable  certainty  that  this  has  been  since  Pratt's  death.  If 
a  contract  therefor  was  made  in  Pratt's  lifetime,  the  record  un- 
fortunately does  not  show  it.  Collection  of  the  notes  cannot  be 
enforced  as  a  promise  to  make  a  ^ft.  Pope  v.  Dodson,  58  Bl. 
360;  Blanchard  v.  Williamson,  70  Id.  652,  Where  notes  are 
given  by  way  of  voluntary  subscription,  to  raise  a  fund  or  pro- 
mote an  object,  they  are  open  to  the  defense  of  a  want  of  consid* 
eration,  unless  money  has  been  expended,  or  liabilities  incurred, 
which,  by  a  l^al  necessity,  must  cause  loss  or  injury  to  the  per- 
son so  expending  money,  or  incurring  liability,  if  tiie  notes  are 
not  paid.  1  Pars,  on  Bills  and  Notes,  202;  1  Pars.  <m  Cont.  377» 
et  seq. 

And  BO  it  has  been  held  that  the  payee  of  a  promissory  note 
given  to  him  in  the  expectation  of  his  performing  service,  but 
without  any  contract  binding  him  to  serve,  cannot  maintain  an 
action  upon  it.  Hulse  v.  Hulse,  17  C.  B.  711;  84  Eng.  Com. 
liaw,  709. 

In  the  absence  of  any  one  claiming  rights  as  a  bona  fide  as- 
s^nee  before  maturity,  it  is  not  perceived  that  promissory  notes, 
executed  as  these  were,  are,  in  any  material  respect,  different 
from  an  ordinary  subscription  whereby  the  subscriber  agrees 
under  his  hand,  to  pay  so  much  in  aid  of  a  church,  school,  etc., 
where  there  is  no  corresponding  undertaking  by  the  payee. 

The  promise  stands  as  a  mere  offer,  and  may,  by  necessary 
consequence,  be  revoked  any  time  before  it  is  acted  upon.  It  is 
the  expending  of  money,  etc.,  or  incurring  of  legal  liabilily,  on 
the  faith  of  the  promise,  which  gives  the  right  of  action,  and 
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■without  this  there  is  no  right  of  action.  McClnre  v.  'Wilson,  43 
111.  356,  and  cases  there  cited;  Trustees  v.  Qarvey,  53  Id.  401; 
S.  C,  5  Am.  Rep.  51;  Baptist  Education  Soc.  t.  Carter,  72  Id. 
247. 

Being  but  an  offer,  and  susceptible  of  revocation  at  any  time 
before  being  acted  apon,  it  must  follow  that  the  death  of  the 
promisor,  before  the  offer  ia  acted  upon,  is  a  revocation  of  the 
offer.  This  is  clearly  bo  upon  principle.  The  subacription  or 
note  is  held  to  be  a  mere  offer  until  acted  upon,  because  until 
then  there  is  no  mutuality.  The  continuance  of  an  offer  is  in 
the  nature  of  ita  constant  repetition,  which  necessarily  requires 
some  one  capable  of  making  a  repetition.  Obviously  this  can  no 
more  be  done  by  a  dead  man  than  a  contract  can,  in  the  first  in- 
stance, be  made  by  a  dead  man. 

If  the  payees  named  in  the  notes  may  be  held  agents  of  the 
promisor,  with  power  to  contract  for  work  to  be  done  and  mon^ 
expended  upon  the  faith  of  the  notes,  the  case  of  Campanaii  v. 
Woodbum  (15  C.  B.  400;  80  Bug.  Com.  Law,  400)  is  directly  in 
point,  and  holds  that  the  death  of  the  promisor  was  a  revocation 
of  the  agency.  In  that  case  the  plaintiff  alleged  that  it  was 
agreed  between  him  and  the  defendant 's  intestate  Uiat  he  should 
endeavor  to  sell  a  certain  picture,  and  that  if  he  succeeded  the 
intestate  should  pay  him  100  pounds;  that  he  did  so  endeavor 
while  the  testator  was  alive,  and  through  the  efforts  then  made 
was  enabled  to  effect  a  sale  after  ths  testator's  death,  but  that 
the  defendant  had  refused  to  pay  100  pounds.  The  count  was 
held  not  to  show  a  canse  of  action.  Jervis,  C.  J.,  said  that  it  the 
testator  had  countermanded  the  sale,  be  clearly  would  not  have 
been  liable  for  commissions,  although  the  plaintiff  might  have 
recovered  for  services  already  rendered  and  charges  and  ex- 
penses previously  incurred.  A  fortiori  the  defendant  was  not 
responsible  when  the  revocation  proceeded  from  the  act  of  Qod. 

An  analogous  case  is  Michigan  State  Bank  v.  Leavenworth  (2 
Williams,  [Tt.]  209),  where  it  was  held  that  the  operation  of  a 
letter  of  credit  was  confined  to  the  life  of  the  writer,  and  that  no 
recovery  can  be  had  upon  it  for  goods  sold  or  advances  made 
after  his  death. 

The  question  that  has  been  raised,  in  some  cases,  whether  a 
party  acting  in  good  faith  upon  the  belief  that  the  principal  is 
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alive,  may  recover,  does  not  arise  here,  as  there  is  nothing  in  the 
evidence  to  authorize  the  inference  that  the  bell  here  was  pur- 
chased under  the  belief  that  Pratt  was  still  alive. 

We  are  of  the  opinion,  on  the  record  before  us,  the  judgment 
below  was  unauthorized.  It  must  therefore  be  reversed  and  the 
cause  remanded.  Judgment,  reversed. 


An  Offer  May  Lapse  fry  Failure  to  Accept  in  Manner  Prescribed. 
ELIASON  et  al  v.  HBNSHAW. 
4  Whetam  (U.  8.),  325.    1819. 

Error  to  the  Circuit  Court  for  the  District  of  Columbia. 

Waseinqton,  J.  This  is  an  action,  brought  by  the  defendant 
in  error,  to  recover  damages  tot  the  non-performance  of  an 
agreement,  aJl^:ed  to  have  been  entered  into  by  the  plaintifiEs  in 
error,  for  the  purchase  of  a  quantity  of  0our,  at  a  stipulated 
price.  The  evidence  of  this  contract,  given  in  the  court  below,  is 
stated  in  a  bill  of  exceptions,  and  is  to  the  following  effect: 

A  letter  from  the  plaintiffs  to  the  defendant,  dated  the  10th  of 
February,  1813,  in  which  they  s^:  "Capt.  Conn  informs  us  that 
you  have  a  quantity  of  flour  to  dispose  of.  We  are  in  the 
practice  of  purchasing  Sour  at  all  times,  in  Georgetown,  and  will 
be  glad  to  serve  you,  either  in  receiving  your  flour  in  store,  when 
the  markets  are  dull,  and  disposing  of  it,  when  the  mai^ets  will 
answer  to  advantage,  or  we  will  purchase  at  market  price,  when 
delivered;  if  you  are  disposed  to  engage  two  or  three  hundred 
barrels  at  present,  we  will  give  you  $9.50  per  barrel,  deliverable 
the  first  water,  in  Georgetown,  or  any  service  we  can.  If  you 
should  want  an  advance,  please  write  us  by  mail,  and  will  send 
you  part  of  the  money  in  advance."  In  a  postscript  they  add, 
"Please  write  by  return  of  wagon,  whether  you  accept  our  of- 
fer." This  letter  was  sent  from  the  house  at  which  the  writer 
then  was,  about  two  miles  from  Harper's  Ferry,  to  the  defend- 
ant, at  bis  mill,  at  Mill  Creek,  distant  about  twenty  miles  from 
Harper's  Ferry,  by  a  wagoner  then  employed  by  the  defend- 
ant to  haul  flour  from  his  mill  to  Harper's  Perry,  and  then  about 
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to  return  home  with  his  wt^pn.  He  delivered  the  letter  to  the 
defendant,  on  tiie  14th  of  the  same  month,  to  which  an  answer, 
dated  the  sncceedii^  day,  was  written  by  the  defendant,  ad- 
dressed to  the  plainti%,  at  Georgetown,  and  dispatched  by  a 
mail  which  left  Mill  Creek  on  the  Idth,  being  the  first  regular 
mail  from  that  place  to  Georgetown.  In  this  letter  the  writer 
says : ' '  Yonr  favor  of  the  10th  inst.  was  handed  me  by  Mr.  Chen- 
oweth  last  evening.  I  take  the  earliest  opportunity  to  answer  it 
by  post  Tour  proposal  to  eng(«e  300  barrels  of  flour,  delivered 
in  Georgetown,  by  the  first  water,  at  $9.50  per  barrel,  I  accept; 
shall  send  on  the  fioar  by  the  first  boats  that  pass  down  from 
where  my  fiour  is  stored  on  the  river ;  as  to  any  advance,  will  be 
unnecessary — payment  on  delivery  is  all  that  is  required." 

On  the  25th  of  the  same  month,  the  plaintiSe  addressed  to  the 
defendant  an  answer  to  the  above,  dated  at  Geoi^town,  in  which 
they  acknowledge  the  receipt  of  it,  and  add:  "Not  having  heard 
from  you  before,  had  quite  given  over  the  expectation  of  getting 
your  fiour ;  more  particularly,  as  we  requested  an  answer  by  re- 
turn of  wagon  the  next  day,  as  we  did  not  get  it,  had  bought  all 
we  wanted."  The  wagoner,  by  whton  the  plaintiffs'  first  letter 
was  sent,  informed  them^  when  he  received  it,  that  he  should  not 
probably  retom  to  Harper's  Ferry,  and  he  did  not,  in  fact,  r&- 
tom  in  the  defendant's  employ.  The  flour  was  sent  down  to 
Oeoi^town  some  time  in  March,  and  the  delivery  of  it  to  the 
plaintiffs  was  regularly  tendered  and  refused. 

Upon  this  evidence,  the  defendants  in  the  court  below,  the 
plaintiffs  in  error,  moved  that  court  to  instruct  the  juty,  that  if 
they  believed  the  said  evidence  to  be  true,  as  stated,  the  plaintiff 
in  this  action  was  not  entitled  to  recover  the  amount  of  the  price 
of  the  300  barrels  of  fiour,  at  the  rate  of  $9.50  per  barrel  The 
eourt  being  divided  in  opiniim,  the  instruction  prayed  for  was 
not  given.  The  question  is,  whether  the  court  below  ought  to 
have  given  the  instruction  to  the  jury,  as  the  same  was  prayed 
for.  If  they  ought,  the  judgment,  which  was  in  favor  of  the 
plaintiff  in  that  court,  must  be  reversed. 

It  is  an  undeniable  principle  of  the  law  of  contracts,  that  an 
offer  of  a  bargain  by  one  person  to  another,  imposes  no  obliga- 
tion upon  the  former  until  it  is  accepted  by  the  latter,  according 
to  the  terms  in  which  the  offer  was  made.    Any  qualificatioQ  of> 
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or  departure  from,  those  terms  mvalidates  the  offer,  miless  the 
same  be  agreed  to  by  the  person  who  made  it.  TJotU  the  terms 
of  the  agreement  have  received  the  assent  of  both  parties,  the 
negotiation  ia  open,  and  imposes  no  obligatimi  upon  either. 

In  this  case,  the  plaintiffa  in  error  offered  to  purchase  from 
the  defendant  two  or  three  hundred  barrels  of  flour,  to  be  de- 
livered at  Geoi^ietown,  hj  the  first  water,  and  to  pay  for  the 
same  $9.50  per  barrel.  To  the  letter  oontaining  this  offer,  th^ 
required  an  answer  by  the  return  of  &e  wagon,  by  whi<^  the  let- 
ter was  dispatched.  This  wagon  was  at  that  time  in  the  service 
of  the  defendant,  and  employed  by  hiTii  in  hauling  flour  from 
his  mill  to  Harper's  Ferry,  near  to  which  place  the  plaintifib 
then  were.  The  meaning  of  the  writers  was  obvious.  They  could 
easily  calculate,  by  the  usual  length  of  time  which  was  employed 
by  this  wagon  in  traveling  from  Harper's  Ferry  to  Mill  Greek 
and  back  again  with  a  load  of  flour,  about  what  time  they  should 
receive  the  desired  answer,  and  therefore  it  was  entirely  unirn* 
portant  whether  it  was  sent  by  that  or  another  wagon,  or  in  any 
other  manner,  provided  it  was  sent  to  Harper's  Ferry,  and  was 
not  delayed  beyond  the  time  which  was  ordinarily  employed  by 
wagons  engaged  in  hauling  flour  from  the  defendant's  mill  to 
Harper's  Ferry.  Whatever  uncertainty  there  might  have  been 
as  to  the  time  when  the  answer  would  be  received,  there  was 
none  as  to  the  place  to  which  it  was  to  be  aent ;  this  was  distinct- 
"iy  indicated  by  the  mode  pointed  out  for  the  conveyance  of  the 
answer.  The  place,  therefore,  to  which  the  answer  was  to  be 
sent,  constituted  an  essential  part  of  the  plaintiff's  offer. 

It  appears,  however,  from  the  bill  of  exceptions,  that  no  an- 
swer to  this  letter  was  at  any  time  sent  to  the  plaintiffs  at  Har- 
per's Ferry.  Their  offer,  it  is  tme,  was  accepted  by  the  terms  of 
a  letter  addressed  Qeorgetown,  and  received  by  the  plaintiffs  at 
that  place;  but  an  aceeptance  communicated  at  a  place  different 
from  that  pointed  out  by  the  plaintiffs,  and  forming  a  part  of 
their  proposal,  imposed  no  obligation  binding  nptm  them,  unless 
they  had  acquiesced  in  it,  which  they  declined  doing.  It  is  no 
argument,  that  an  answer  was  received  at  Qeoi^etown;  the 
plaintiffs  in  error  had  a  right  to  dictate  the  terms  upon  which 
they  would  purchaae  the  flour,  and  unless  they  were  complied 
uJOi,  they  were  not  bound  by  theoL   All  their  arrangements  may 
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have  be^i  made  vith  a  view  to  the  drcnmstance  of  place,  and 
they  were  the  only  judges  of  its  importance.  There  was,  there- 
fore, no  contract  concluded  between  these  parties,  and  the  court 
ought,  therefore,  to  have  given  the  instruction  to  the  jury,  which 
was  asked  for. 

Judgment  reversed  and  cause  remanded,  with  directicms  to 
award  a  venire  facias  de  novo. 


Offer  May  Terminate  by  Lapse  of  Time — Contract  by  Telegrapk. 

MINNESOTA  OIL  CO.  v.  COLLIER  Ac  CO. 

4  Daion  {U.  3.  C.  C),  431.  1876. 

Action  for  oil  sold  hy  plaintiff  to  defendant.  Defendant  seti 
up  counter-claim  for  damages  for  non-delivery  of  oil  boi^t  of 
plaintiff. 

Defendant's  counter-claim  rests  on  these  facta.  On  July  31st, 
plaintiff  offered  defendant  by  tel^raph  a  quantity  of  oil  at  fifty- 
eight  cents.  The  telegram  was  sent  on  Saturday,  but  was  not 
delivered  to  defendant  until  Ilfonday,  August  2d,  between  ei^t 
and  nine  o'clock.  On  Tuesday,  August  3d,  about  nine  o'clock 
defendant  deposited  a  telegram  accepting  the  offer.  Later  in  the 
day,  plaintiff  sent  defendant  a  telegram  withdrawing  the  offer  of 
July  31st,  but  defendant  replied  that  sale  was  effected,  and  in- 
quired when  shipment  would  follow. 

It  appeared  that  the  mariict  was  very  much  unsettled,  and 
that  the  price  of  oil  was  subject  to  sudden  fluctuations  durii^ 
the  month  previous,  and  at  the  time  of  this  n^otiation,  varying 
from  day  to  day,  and  ranging  between  fifty-five  and  seventy-five 
cents  per  gallon. 

It  is  ui^ed  by  the  defendant  that  the  dispatch  of  Tnesd^,  Au- 
gust 3, 1875,  accepting  the  offer  of  the  plaintiff  transmitted  July 
Slat,  and  delivered  Monday  morning, -August  2d,  concluded  a 
contract  for  the  sale  of  the  twelve  thousand  four  hundred  and 
fifty  gallons  of  oil. 

The  plaintiff,  on  the  contrary,  claims,  first,  that  the  dispatch 
accepting  the  proposition  made  July  Slst  was  not  received  until 
aSXiex  the  offer  bad  been  withdrawn ;  second,  that  the  acceptanoe 
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of  tiie  offer  was  not  in  due  time,  that  the  delay  was  unreasonable, 
and  therefore  no  contract  was  completed. 

Nelson,  J.  It  is  well  settled  by  the  authorities  in  this  conn- 
try,  and  sustained  by  the  lat«r  English  decisions,  that  t^ere  is  no 
difference  in  the  mles  governing  the  negotiation  of  contracts  by 
correspondence  through  the  postofSee  and  by  telegraph,  and  a 
contract  is  concluded  when  an  acceptance  of  a  proposition  is  de- 
posited in  the  telegraph  ofSce  for  tranamiBsion.  See  At".  Law 
Reg.  Vol.  14,  No.  7,  401,  "Contracts  by  Telegraph,"  article  by 
Judge  Bedfield,  uid  authorities  cited;  also  Trevor  t.  Wood,  36 
N.  Y.  307. 

The  reason  for  this  role  is  well  stated  in  Adams  v.  londsell 
{1  Bam.  &  Aid.  681).  The  negotiation  in  that  case  was  by  post. 
The  court  said,  ' '  that  if  a  bargain  could  not  be  closed  by  letter 
before  the  answer  was  received,  no  contract  could  be  completed 
through  the  medium  of  the  postofBce;  that  if  the  one  party  was 
not  bound  by  his  offer  when  it  was  accepted  (that  is,  at  the  time 
the  letter  of  acceptance  is  deposited  in  the  mail),  then  the  other 
party  ought  not  to  be  bound  until  after  th^  had  received  a 
notification  that  the  answer  had  been  received  and  assented  to, 
and  that  it  might  so  go  on  ad  \nfinitwn. ' '  See  also  5  Pa.  St.  339 ; 
11  N.  T.  441;  Mactier  v.  Prith,  6  Wend.  103;  48  N.  H.  14;  8 
English  C<»nmon  Bench,  225.  In  the  case  at  bar  the  deliveiy  of 
the  message  at  the  tel^raph  ofSce  signified  the  acceptance  of  the 
offer.  If  any  contract  was  entered  into,  the  meeting  of  minds 
was  at  8 :53  of  the  clock  on  Tuesday  morning,  August  3d,  and 
the  subsequent  dispatches  are  out  of  the  case.  1  Parsons  on  Con- 
tracts, 482,  4S3. 

This  role  is  not  strenuously  dissented  from  on  the  argument, 
and  it  is  substantially  admitted  tiiat  the  acceptance  of  an  offer 
by  letter  or  by  telegraph  cinnpletes  the  contract,  when  such  ac- 
ceptance is  put  in  the  proper  and  usual  way  of  being  communi- 
cated by  the  agency  employed  to  carry  it;  and  that  when  an  of- 
fer is  made  by  telegraph,  'an  acceptance  by  telegraph  takes  ef- 
fect when  the  dispatch  ciHitaining  the  acceptance  is  deposited  for 
transmission  in  the  telegraph  oflSce,  and  not  when  it  is  received 
by  the  other  party.  Conceding  this,  there  remains  only  one 
question  to  decide,  which  will  determine  the  issues;  Was  the 
acceptance  of  defendant  deposited  in  the  telegraph  office  Tnes- 
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day,  August  3d,  within  a  Teasonable  time,  so  as  to  consamioata 
a  contract  binding  upon  the  plaintifft 

It  is  undoubtedly  the  rule  that  when  a  proposition  is  made 
onder  the  circumstances  in  this  case,  an  acceptance  concludes  the 
contract  if  the  offer  is  still  open,  and  the  mutual  consent  neces- 
sary to  convert  the  offer  of  one  party  into  a  binding  contract  by 
the  acceptance  of  the  other  is  established  if  such  acceptance  is 
within  a  reasonable  time  after  the  offer  was  received. 

The  better  opinion  is,  that  what  ia,  or  is  not,  a  reasonable  time, 
must  depend  upon  the  circumstances  attending  the  negotiation, 
and  the  character  of  the  subject-matter  of  the  contract,  and  in 
no  better  way  can  the  intention  of  the  parties  be  determined.  If 
the  negotiation  is  in  respect  to  an  article  stable  in  price,  there  is 
not  BO  much  reason  for  an  immediate  acceptance  of  the  offer, 
and  the  same  rule  would  not  apply  as  in  a  case  where  the  nego- 
tiation related  to  an  article  subject  to  sudden  and  great  fluctua- 
tions  in  ttte  market 

The  rule  in  regard  to  the  length  of  the  time  an  offer  shall  ccm- 
tinue,  and  when  an  acceptance  completes  the  oxitract,  is  laid 
down  in  Parawis  on  Contracts  (Vol.  1,  p.  482).  He  says:  "It 
may  be  said  that  whether  the  offer  be  made  for  a  time  certain  or 
not,  the  intention  or  understanding  of  the  parties  is  to  govern. 
If  no  definite  time  is  stated,  then  the  inquiry  as  to  a  reasonable 
time  resolves  itself  int^)  an  inquiry  as  to  what  time  it  is  rational 
to  suppose  the  parties  contemplated ;  and  the  law  will  decide  this 
to  be  that  time  which,  as  rational  men,  they  ou^t  to  have  un- 
derstood each  otJier  to  have  had  in  mind. ' '  Applying  this  rule, 
it  seems  clear  that  the  intention  of  the  plaintiff,  in  making  the 
offer  by  telegraph,  to  sell  an  article  which  fluctuates  bo  much  in 
price,  must  have  been  upon  the  underatauding  that  the  accept- 
ance, if  at  all,  should  be  immediate,  and  as  soon  after  the  receipt 
of  the  offer  as  would  give  a  fair  opportunity  for  consideration. 
The  delay  here  was  too  long,  and  manifestly  unjust  to  the  plain- 
tiff, for  it  afforded  the  defendant  an  opportunity  to  take  advan- 
tage of  a  change  in  the  market,  and  accept  or  refuse  the  offer  as 
would  best  subserve  its  interests. 

Judgment  will  be  entered  in  favor  of  the  {daintiff  for  the 
amount  claimed.    The  coonter-claim  is  denied. 

Judgment  accordingly. 
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^n  Oifer  is  Revocable  at  Any  Time  Before  Acceptance.* 

FISHEB  T.  SELTZER 

23  Pennaylvania  State,  308.    1854. 

Action  by  Fisber,  late  Sheriff,  to  recover  from  Seltzer  the  dif- 
ference between  the  amount  bid  at  a  sale  of  property  and  the 
amoant  realized  at  a  aeeaad  sale,  with  coats,  etc.  The  Sheriff, 
before  the  sale,  had  prescribed  certain  rules  or  conditions,  among 
which  were  that  "no  person  shall  retract  his  or  her  bid,"  and 
that  if  a  bidder  failed  to  comply  with  all  conditiona  of  the  sale, 
"he  shall  pay  aU  costs  and  charges."  At  the  sale  Seltzer  bid 
seven  thousand  dollars,  under  the  belief  that  the  proper^  was  to 
be  sold  free  of  a  certain  mortgage  for  six  thousand  dollars.  Dis- 
covering his  error,  he  retracted  his  bid  before  it  was  accepted, 
but  the  sheriff,  denying  this  right  of  retraction,  knocked  down 
the  property  to  him.  He  refused  to  take  it.  On  a  resale  it 
brought  only  one  thousand  five  hundred  dollars.  Judgment  was 
entered  for  plaintiff  for  the  costs  of  the  second  sale  only.  Plain- 
tiff  prosecuted  a  writ  of  error. 

By  court,  Lewis,  J.  Mutuality  is  so  essential  to  the  validity  of 
contracts  not  under  seal,  that  they  cannot  exist  without  it.  A 
bid  at  auction,  before  the  hammer  falls,  is  like  an  offer  before 
acceptance.  In  such  a  case  there  is  no  contract,  and  the  bid  may 
be  withdrawn  without  liability  or  injury  to  any  cme.  The  brief 
interval  between  the  bid  and  its  acceptance  is  the  reasonable 
time  which  the  law  allows  for  inquiry,  consideration,  correction 
of  mistakes,  and  retraction.  This  privilege  is  of  vital  importance 
in  sheriff'  sales,  where  the  rule  of  caveat  emptor  operates  with 
all  its  vigor.  It  is  necessary,  in  order  that  bidders  may  not  be 
entrapped  into  liabilities  never  intended  Without  it,  prudent 
persons  would  be  discouraged  from  attending  these  sales.  It  is 
the  policy  of  the  law  to  promote  competition,  and  thus  to  pro- 
duce the  highest  and  best  price  which  can  be  obtained.  The 
interests  of  debt^irs  and  creditors  are  thus  promoted.  By  the  op- 
posite course,  a  creditor  might  occasicauilly  gun  an  advantage, 

•  See  Sec  418,  Vol.  4,  Cydwedla  ot  Law. 
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but  an  innocent  maa  would  aufifer  unjustl]'',  and  the  general  re- 
sult would  be  disastrous.  A  bidder  at  Sheriff's  sale  has  a  right 
to  withdraw  his  bid  at  any  time  before  the  property  is  stmck 
down  to  him,  and  the  Sheriff  has  no  auUiority  to  prescribe  otm- 
ditions  which  depiive  him  of  that  right  Where  the  bid  ia  thus 
withdrawn  before  acceptance,  there  is  no  contract,  and  such  a 
bidder  cannot,  in  any  sense,  be  regarded  as  a  "  purchaser. ' '  He 
is,  therefore,  not  liable  for  "the  costs  and  charges"  of  a  second 
sale.    Where  there  has  been  no  sale,  there  can  be  no  resale. 

The  judgment  ought  not  to  have  been  in  favor  of  the  plaintiff, 
even  for  "the  costs  and  charges"  of  the  second  sale;  but  as  the 
defendant  does  not  complain,  we  do  not  disturb  it. 

Judgment  affirmed. 


Agreements  by  Pott.* 

ADAMS  T.  UNDSELL. 

lB.AAld.681.f 

Action  for  non-delivery  of  wool  according  to  agreement.  At 
the  trial  at  Hie  last  Lent  assizes  for  the  county  of  Worcester,  be- 
fore Burrough,  J.,  it  appeared  that  tiie  defendants,  who  were 
dealers  in  wool,  at  St.  Ives,  in  the  county  of  Huntingdon,  had, 
on  Tuesday,  September  2d,  1S17,  written  the  following  letter  to 
the  plaintiffs,  who  were  woolen  manufacturers  residing  in 
Broomsgrove,  Worcestershire.    "We  now  offer  yon  800  toda  of 

■  See  Sec  42E,  Vol.  4,  Cyclopedia  of  Law. 

t  "Tbere  bas  been  mucb  dlacuBslon  u  to  when,  a  contract  arlsea 
where  the  parties  emplor  the  mails  as  a  medium  of  communication.  It 
Is  now  settled  law  la  Bneland,  New  York  and  most  Jurladictloiu  In 
this  conntry  that  where  an  ofter  la  made  by  mail  and  a  proi)erly 
worded  acceptance,  correctly  addressed  and  with  postage  prepaid,  la 
deposited  within  proper  time  In  the  mail,  the  contract  then  arises 
whether  such  letter  of  acceptance  be  received  or  not  On  the  other 
band,  It  Is  held  In  MaaaachuBetta  and  Canada  that  the  contract  does 
Bot  arise  until  the  letter  of  acceptance  Is  actually  received.  F^r  a  full 
dlscnssloii  of  both  sides  of  this  question  see  Langdell's  Summary  of 
Contracts,  ttl4,  16,  and  Holmes'  Common  I«w,  pp.  SOB,  806."  C  D. 
AjaUey,  Cases  on  Contracts. 
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wether  Seecee,  of  a  good  fair  quality  of  oar  country  wool,  at  35$. 
Gd.  per  tod,  to  lie  d^ivered  at  Leicester,  and  to  be  paid  for  by 
two  montbfl*  bill  in  two  months,  and  to  be  weighed  by  yoar 
agents  within  fourteen  days,  receiving  your  answer  m  course  of 
post. 

This  letter  was  misdirected  by  the  defendants,  to  Bromsgrove, 
Leicestershire,  in  consequence  of  which  it  was  not  received  by 
the  plaintiffs  in  Worcestershire  till  7  p-  m.  on  Friday,  Septem- 
ber 5th.  On  that  evening  the  plaintiffs  wrote  an  answer,  agree- 
ing to  accept  the  wool  on  the  terms  proposed.  The  course  of  the 
post  between  St.  Ives  and  Bromsgrove  is  through  London,  and 
consequently  this  answer  wss  not  received  by  the  defendants  till 
Tuesdf^,  September  9th.  On  Monday,  September  8th,  the  de- 
fendants not  having,  as  they  expected,  received  sn  answer  on 
Sunday,  September  7Ul  (which  in  ease  their  letter  bad  not  been 
misdirected  would  have  been  in  the  usual  coarse  of  the  post), 
sold  the  wool  in  question  to  another  person.  Under  these  cii^ 
cmnstances  the  learned  judge  held  that  the  delay  having  been 
occasioned  by  the  neglect  of  the  defendants,  the  jury  must  take 
it,  that  the  answer  did  come  back  in  due  course  of  post ;  and  ttiat 
then  the  defendants  were  liable  for  the  loss  that  had  been  sus- 
tained, and  the  plaintiffs  according^  recovered  a  verdict. 

Jervis  having  in  Easter  term  obtained  a  role  nisi  for  a  new 
trial,  on  the  ground  that  there  was  no  binding  contract  between 
the  parties. 

Daoncey,  Poller  &  mchardson  showed  cause.  They  contended 
that  at  the  moment  of  the  acceptance  of  the  offer  of  the  defend- 
ants by  the  plaintifb  the  former  became  bound.  And  that  was 
on  the  Friday  evening,  when  there  had  been  no  change  of  cir- 
cumstances. Thsf  were  then  stopped  by  the  Court,  who  called 
npcm 

Jervis  &  Campbell  in  support  of  the  rule.  They  relied  cm 
Payne  v.  Cave,  and  more  partieularly  on  Cooke  v.  Ozley.  3 
Fema.  Rep.  653.  In  that  ease  Ozley,  who  had  proposed  to  sell 
goods  to  Codke,  and  given  him  a  certain  time  at  his  request,  to 
determine  whether  he  would  buy  them  or  not,  was  held  not  liable 
to  the  performance  of  the  contract,  even  though  Cooke,  within 
the  specified  time,  had  determined  to  buy  them,  and  given  Oxiey 
Boticfl  to  that  effect  So  here  the  defendants  who  have  proposed 
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by  letter  to  sell  this  wool,  are  not  to  be  held  liable,  even  though 
it  be  now  admitted  that  the  answer  did  come  back  in  due  course 
of  post.  Till  the  plaintiff's  answer  was  actually  received  there 
could  be  no  binding  contract  between  the  parties;  and  before 
then  the  defendants  had  retracted  their  offer  by  selling  the  wool 
to  other  persons.  But  the  court  said  if  that  were  so,  no  contract 
could  ever  be  completed  by  the  poet.  For  if  the  defendants  were 
not  bound  by  their  offer  when  accepted  by  the  plaintiffs  till  the 
answer  was  received,  then  the  plaintiffs  ought  not  to  be  bound 
till  after  they  had  received  the  notification  that  the  defendants 
had  received  their  answer  and  assented  to  it  And  so  it  mii^t 
go  on  od  infinitum.  The  defenduits  must  be  ccmsidered  in  law  as 
making,  during  every  instant  of  the  time  their  letter  was  travel- 
ing, the  same  identical  offer  to  the  plaintiffs,  and  then  the  con- 
tract is  completed  by  the  acceptance  of  it  by  the  latter.  Then  as 
to  the  delay  in  notifying  the  acceptance,  that  arises  entirely 
from  the  mistake  of  the  defendants,  and  it  therefore  must  be 
taken  as  against  them  that  the  plaintiffs'  answer  waa  received  in 
course  of  poet. 
Rule  discharged. 


TAYLOE  V.  MERCHA>fTS'  FIRE  INSURANCE  CO. 
9  Soto.  390.    1850. 

Nelson,  J.  This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  for  the  District  of  Maryland,  which  waa  rendered  for  the 
defendants. 

The  case  in  the  conrt  below  was  thus:  William  H.  Tayloe,  of 
Richmond  comity,  Va,,  applied  to  John  Minor,  the  agent  of  Uie 
defendants,  residing  at  Fredericksburg  in  that  State,  for  an  in- 
surance upon  his  dwelling  house  to  the  amount  of  $8,000  for  one 
year,  and,  as  he  was  about  leaving  home  for  the  State  of  Ala- 
bama, desired  the  agent  to  make  the  application  in  his  behalf. 

The  application  was  made  accordingly,  under  the  date  of  No- 
vember 25th,  1844,  and  an  answer  received  from  the  secretary  of 
the  company,  stating  that  the  risk  would  be  taken  at  70  cents  on 
the  $1,000,  the  premium  amounting  to  the  sum  of  ^6.     Th? 
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agent  stated  in  the  application  to  the  company  the  reason  why  it 
had  not  been  signed  by  Tayloe;  that  he  had  gone  to  the  State  of 
Alabama  on  bufiinees,  and  would  not  return  till  February  fol- 
lowing and  that  he  was  desired  to  commimicate  to  him  at  that 
place  the  answer  of  the  company. 

On  receiving  the  answer,  the  agent  mailed  a  letter  directed  to 
Tayloe,  under  date  of  December  2d,  advising  him  of  the  terms  of 
the  insurance,  and  adding,  "Should  you  desire  to  effect  the  in- 
BQrance,  send  me  your  check  payable  to  m;  order  for  $57,  and 
the  busineas  is  concluded."  The  additional  dollar  was  added  for 
the  policy. 

This  letter,  in  consequence  of  a  misdirection,  did  not  reach 
T^Ioe  till  the  20th  of  the  month;  who,  on  the  next  day,  mailed  a 
letter  in  answer  to  the  agent,  expressing  his  assent  to  the  terms, 
and  inclosing  his  check  for  the  premium  as  requested.  He  also 
desired  that  the  policy  should  be  deposited  in  the  bant  for  safe- 
keeping. This  letter  of  acceptance  was  received  on  the  Slst  at 
Frederickabui^  by  the  agent,  who  mailed  a  letter  in  answer  the 
next  day,  communicating  to  Tayloe  his  refusal  to  carry  into  ef- 
fect the  insurance,  on  the  ground  that  his  acceptance  came  too 
late,  the  center  building  of  the  dwelling  house  in  the  meantime, 
on  the  22d  of  the  month,  having  been  consumed  by  fire. 

The  company,  on  being  advised  of  the  facts,  confirmed  the 
view  taken  of  the  case  by  their  agent,  and  refused  to  issue  the 
policy  or  pay  the  loss. 

A  bill  was  filed  in  the  court  below  by  the  insured  against  tiie 
company,  setting  forth  substantially,  the  above  facts,  and  pray- 
ing that  the  defendants  might  be  decreed  to  pay  the  loss,  or  for 
such  other  relief  as  the  complainant  might  be  entitled  to. 

I.  Several  objections  have  been  taken  to  the  right  of  the  com- 
plainant to  recover,  which  it  will  be  necessary  to  notice;  but  tiie 
principal  one  is  that  the  contract  of  insurance  was  not  complete 
at  the  time  the  loss  happened,  and  therefore  that  the  risk  pro- 
posed to  be  assumed  had  never  attached. 

Two  positions  have  been  taken  by  the  counsel  for  the  company 
for  the  purpose  of  eetablislmig  this  ground  of  defense. 

1.  The  want  of  notice  to  the  agent  of  the  company  of  the 
acceptance  of  the  terms  of  the  insurance;  and, 

2.  The  non-payment  of  the  premium. 
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The  first  position  asomes  that,  where  the  company  have  made 
an  offer  through  the  mail  to  inaare  upon  certain  terms,  the 
agreement  is  not  consummated  hy  the  mere  acceptance  of  the  of- 
fer by  the  party  to  whom  it  is  addressed;  that  the  contract  is 
still  open  and  incomplete  until  the  notice  of  acceptance  is  re- 
ceived ;  and  that  the  company  are  at  liberty  to  withdraw  the  of- 
fer at  any  time  before  the  arrival  of  the  notice,  and  this  even 
without  communicating  notice  of  the  withdrawal  to  the  appli- 
cant ;  in  other  words,  that  the  assent  of  the  company,  express  or 
implied,  after  the  acceptance  of  the  terms  proposed  by  the  in- 
sured, is  essential  to  a  consummation  of  the  contract. 

The  effect  of  this  construction  is  to  leave  the  property  of  tiie 
oisured  uncovered  until  Ms  acceptance  of  the  offer  has  reached 
the  company  and  has  received  their  assent,  for  if  the  contract  is 
incomplete  until  notice  of  the  acceptance,  till  then  the  company 
may  retract  the  offer,  as  neither  party  is  bound  until  the  nego- 
tiation has  resulted  in  a  complete  bargain  between  the  parties. 

In  our  apprehension,  this  view  of  the  transaction  is  not  in  ac- 
cordance with  the  usages  and  practice  of  these  companies  in  tak- 
ing risks;  nor  with  the  understanding  of  merchants  and  other 
business  men  dealing  with  them ;  nor  witii  the  principles  of  law, 
settled  in  anal(^us  cases,  governing  contracts  entered  into  by 
correspondence  between  parties  residing  at  a  d^taace. 

On  the  contrary,  we  are  of  opinion  that  an  offer  under  the  cir- 
cumstances stated,  prescribing  the  terms  of  insurance,  is  intend- 
ed, and  is  to  be  deemed,  a  valid  undertaking  on  ibe  part  of  the 
company,  that  they  will  be  bound,  according  to  the  terms  ten- 
dered, if  an  answer  is  transmitted  is  due  course  of  mail,  accept- 
ing them;  and  that  it  cannot  be  withdrawn,  unless  the  wiUi- 
drawal  reaches  the  party  to  whwn  it  is  addressed  before  his 
letter  of  reply  announcing  the  acceptance  has  been  transmitted. 

This  view  of  the  effect  of  the  correspondence  seems  to  us  to  be 
but  carrying  out  t^e  intent  of  Hie  parties,  as  plainly  manifested 
by  their  acts  and  declarations. 

On  the  acceptance  of  the  terms  proposed,  transmitted  by  due 
course  of  mail  to  the  company,  the  minds  of  both  parties  have 
met  on  the  subject  in  the  mode  contemplated  at  the  time  of  en- 
tering npon  the  negotiation,  and  the  ccmtract  becomes  complete. 
The  party  to  whom  the  proposal  is  addressed  has  a  rig^t  to  re- 
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gard  it  as  intended  u  a  continuing  offer  until  it  Bhall  hxve 
reached  bim,  and  shall  be  in  dne  time  accepted  or  rejected. 

Such  is  the  plain  import  of  the  offer.  And  besides,  upon  any 
other  view,  the  proposal  amonnte  to  nothing,  as  the  aeceptance 
would  be  but  the  adoption  of  the  terms  tendered,  to  be,  in  turn, 
proposed  hj  the  applicant  to  the  company  for  their  approval  or 
rejection.  For,  if  the  contract  is  atill  open  until  the  company  is 
advised  of  an  acceptance,  it  follows,  of  course,  that  the  aecept- 
ance may  be  repudiated  at  any  time  before  the  notice  is  received. 
Nothing  is  effectively  accomplished  by  an  act  of  acceptance. 

It  is  apparent,  therefore,  that  such  an  interpretation  of  the 
acts  of  the  parties  would  defeat  the  object  which  both  had  in 
view  in  entering  upon  the  correspondence. 

The  fallacy  of  the  argument  in  our  judgment,  consists  in  the 
assumption,  that  the  eontraot  cannot  be  consummated  without  a 
knowledge  on  the  part  of  the  company  that  the  offer  has  been  ac- 
cepted. This  is  the  point  of  the  objection.  But  a  little  reflection 
will  show  that,  in  all  eases  of  contracts  entered  into  between  par- 
ties at  a  distance  by  correspondence,  it  is  impossible  that  both 
should  have  a  knowledge  of  it  the  moment  it  becomes  complete. 
This  can  only  exist  where  both  parties  are  present. 

The  position  may  be  illustrated  by  the  case  before  us.  If  the 
contract  became  complete,  as  we  think  it  did,  on  the  acceptance 
of  the  offer  by  the  applicant,  on  December  21st,  1844,  ihe  com- 
pany, of  course  conld  have  no  knowledge  of  it  until  the  letter  of 
acceptance  reached  the  agent,  on  the  Slst  of  the  month;  and,  on 
the  other  hand,  upon  the  hjrpothesis  it  was  not  complete  until  no- 
tice of  the  acceptance,  and  thm  became  so,  the  applicant  could 
have  no  knowledge  of  it  at  the  time  it  took  effect  In  either  as- 
pect, and,  indeed,  in  any  aspect  in  which  the  ease  can  be  pre- 
sented, one  of  the  parties  must  be  unadvised  of  the  time  when 
the  contract  takes  effect,  as  its  c<msnmmation  must  depend  upon 
the  act  of  one  of  them  in  tiie  absence  of  the  other. 

The  negotiations  being  carried  on  through  the  mail,  the  offer 
and  acceptance  cannot  occur  at  the  same  moment  of  time;  nor, 
for  the  same  reason,  can  the  meeting  of  the  minds  of  the  parties 
on  the  subject  be  known  by  each  at  the  moment  of  concurrence ; 
tiie  acceptance  must  succeed  the  offer  after  the  lapse  of  some  in- 
terval of  time ;  and,  if  the  process  is  to  be  carried  farther  in  or- 
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der  to  complete  the  bargain,  and  notice  of  the  acceptance  most 
be  received,  the  only  effect  ia  to  rcTerae  the  position  of  the  pftr- 
ties,  changing  the  knowledge  of  the  completim  from  the  one  par- 
ty to  the  other. 

It  is  obviously  impossible,  therefore,  onder  the  cirenmstances 
stated,  ever  to  perfect  a  contract  by  correspondence,  if  a  knowl- 
edge of  both  parties  at  the  moment  they  become  bound  is  an  es- 
sential element  in  making  out  the  obligation.  And  as  it  mtut 
take  effect,  if  effect  is  given  at  all  to  an  endeavor  to  ent«r  into  a 
contract  by  correspondence,  in  the  absence  of  the  knowledge  of 
one  of  the  parties  at  the  time  of  ita  eonanmmation,  it  seems  to  as 
more  consistent  with  the  acta  and  declarations  of  the  partiea,  to 
consider  it  complete  on  the  transmission  of  the  acceptance  of  the 
offer  in  the  way  they  themselves  contemplated,  instead  of  post^ 
poning  its  completion  till  notice  of  such  acceptance  has  been  re- 
ceived and  assented  to  by  the  company. 

For  why  make  the  offer,  unless  intended  fliat  an  assent  to  its 
terms  shonid  bind  themt  And  why  require  any  further  assent 
on  their  part,  after  an  unconditional  acceptance  by  the  party  to 
whom  it  is  addressed  T 

We  have  said  that  this  view  is  in  accordance  with  the  usages 
and  practice  of  these  companies,  as  well  as  with  the  g^ieral  prin- 
ciples of  law  governing  OHitracta  entered  into  by  absent  parties. 

In  the  instructions  of  this  company  to  their  agent  at  Freder- 
icksburg, he  is  advised  to  transmit  all  applications  for  insunin<» 
to  the  office  for  consideration;  and  that,  upcm  the  receipt  of  an 
answer,  if  the  applicant  accepts  the  terms,  the  contract  is  consid- 
ered complete  without  waiting  to  communicate  the  acceptance  to 
the  company;  and  the  policy  to  be  thereafter  issued  is  to  bear 
date  from  the  time  of  the  acceptance. 

The  company  desire  no  further  communication  on  the  subject, 
after  they  have  settled  upon  the  terms  of  the  risk,  and  sent  them 
for  the  inspection  of  the  applicant,  in  order  to  the  consummation 
of  the  bargain.  The  communication  of  the  acceptance  by  the 
agent  afterwards  is  to  enable  them  to  make  out  the  policy.  The 
contract  is  r^arded  as  complete  on  the  acceptance  of  the  terms. 

This  appears  also  to  have  been  the  understanding  of  the 
agent ;  for,  on  communicating  to  the  insured  the  terms  received 
bom  the  company,  lie  observes:  " Should  yon  desire  to  effect  the 
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above  inBuranoe,  send  me  your  check  payable  to  my  order  for 
$57,  and  the  business  is  concluded;"  obviously  enough  import- 
ing that  no  other  step  would  be  neceasary  to  give  effect  to  the  in- 
anrance  of  the  property  upon  the  terms  stated. 

The  cases  of  Adams  v.  Lindsdell,  1  Bam.  &  Aid.  681,  and  Mac- 
tier's  Adm'rs  v.  Frith,  6  Wend.  104,  are  authorities  to  show  that 
the  above  view  is  in  conformity  with  the  general  principles  of 
law  governing  the  formation  of  all  contracts  entered  into  be- 
tween parties  residing  at  a  distance  by  means  of  correspimdence. 

The  nnqiialified  acceptance  by  the  one  of  the  terms  proposed 
by  the  other,  transmitted  by  due  course  of  mail,  is  regarded  as 
closing  the  bai^aiu  from  the  time  of  the  transmissiw  of  the  ac- 
ceptance. 

This  is  also  the  effect  of  the  caae  of  Eliason  v.  Henshaw,  4 
"Wheat.  228,  in  this  court,  though  the  point  was  not  necessarily 
involved  in  the  decision  of  the  case.  The  acceptance  there  had 
not  been  according  to  the  terms  of  the  bargain  proposed,  for 
which  reason  the  plaintiff  failed. 

Upon  the  whole,  without  pursuing  the  examination  further,  we 
are  of  opinion  that  the  decree  of  the  court  below  should  be  re- 
versed, and  that  the  cause  be  remitted,  with  directions  to  the 
court  to  take  such  further  proceedings  therein  as  may  be  neces- 
sary to  carry  into  effect  Uie  opinifsi  of  this  court. 

Decree  reversed. 


There  Must  be  No  Reservations  or  Added  Conditions  in  the 
Acceptance* 

MINNEAPOLIS  AND  ST.  LOUIS  RAILWAY  v.  COLUMBUS 
ROLLING  MILL. 

119  United  States,  149.    1886. 

Mb.  'Justice  Qhat.  The  rules  of  law  which  govern  this  case 
are  well  settled.  As  no  contraot  is  complete  without  the  mutual 
assent  of  tJLe  parties,  an  offer  to  sell  impoeea  no  obligation  until 

*  Bee  Bee.  416,  ToL  4,  CTclopedla  of  Law. 


.yGcxiglc 


52  FORMATION  OF  A  TALTD  OONTRACT. 

it  is  accepted  aeeordit^  to  its  terms.  So  long  as  the  offer  bas 
been  neither  accepted  nor  rejected,  the  ne^tiation  Temaina  open, 
and  imposes  no  ohligation  upon  either  party;  the  one  may  de- 
cline to  accept,  or  the  other  may  withdraw  hia  offer ;  and  either 
rejection  or  withdrawal  leaves  the  matter  as  if  no  offer  had  ever 
been  made.  A  proposal  to  accept,  or  an  acceptance,  upon  terms 
varying  from  those  offered,  is  a  rejection  of  the  offer,  and  puts 
an  end  to  the  negotiation,  unless  the  party  who  made  the  orig- 
inal offer  renews  it,  or  assents  to  the  modification  suggested.  The 
other  party,  having  once  rejected  the  offer,  cannot  afterwards 
revive  it  by  tendering  an  acceptance  of  it.  Eliason  v.  Henshaw, 
4  Wheat.  225 ;  Carr  v.  Duval,  14  Pet,  77 ;  National  Bank  v.  Hall, 
101  U.  S.  43,  50;  Hyde  v.  Wrench,  3  Beavan,  334;  Fox  v.  Tur- 
ner, 1  Bradwell,  153.  If  the  offer  does  not  limit  the  time  for  its 
acceptance,  it  must  be  accepted  within  a  reasonable  time.  If  it 
does,  it  may,  at  any  time  within  the  limit  and  so  long  as  it  re- 
mains open  be  accepted  or  rejected  by  the  party  to  whom,  or  be 
withdrawn  by  the  parly  by  whom,  it  was  made.  Boston  &  Maine 
RaOroad  v.  Bartlett,  3  Gush.  224;  Dichdnaon  v.  Dodds,  2  Ch.  D. 
463. 

The  defendant,  by  the  letter  of  December  8,  offered  to  sell  to 
the  plaintiff  two  thousand  to  five  thousand  tons  of  iron  rails  on 
certain  terms  specified,  and  added  that  if  the  offer  was  accepted 
the  defendant  would  expect  to  be  notified  prior  to  December  20. 
This  offer,  while  it  remained  open,  withont  having  been  rejected 
by  the  plaintiff  or  revoked  by  the  defendant,  would  authorize  the 
plaintiff  to  take  at  his  electitm  any  number  of  tons  not  lees  than 
two  thousand  nor  more  than  five  thousand,  on  the  terms  speci- 
fied. The  offer,  while  unrevoked,  might  be  accepted  or  rejected 
by  the  plaintiff  at  any  time  before  December  20.  Instead  of 
accepting  the  offer  made,  the  plaintiff,  on  December  16,  by  tele- 
gram and  letter,  referring  to  the  defendant's  letter  of  December 
8,  directed  the  defendant  to  enter  an  order  for  twelve  Hundred 
tons  on  the  same  terms.  The  mention,  in  both  telegram  and  let- 
ter, of  the  date  and  the  terms  of  the  defendant's  original  offer, 
shows  that  the  pluntiff 's  order  was  not  an  independent  proposal, 
but  an  answer  to  the  defendant's  offer,  a  qualified  acceptance  of 
that  offer,  varying  the  number  of  tons,  and  therefore  in  law  a 
rejection  of  the  offer.    On  December  18,  the  defendant  by  tele- 
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gram  declined  to  fulfill  the  plaintiff's  order.  The  negotiation 
between  the  parties  was  thns  closed,  and  the  plidntiff  eoald  not 
afterwarda  fall  back  on  the  defendant's  original  offer.  The 
plaintiff's  attempt  to  do  so,  l^  tJie  telegram  of  December  19,  waa 
therefore  ineffectoal  and  created  no  rights  ai;ainst  the  defend- 
ant. 

Snch  being  the  I^al  effect  of  what  passed  in  writing  between 
the  parties,  it  is  onnecessary  to  consider  whether,  upon  a  fair 
interpretation  of  the  instmctions  of  the  eonrt,  the  qnestion 
whether  the  plaintiff's  telegram  and  letter  of  December  16  con- 
stituted a  rejection  of  the  defendant's  offer  of  December  8  was 
ruled  in  favor  of  the  defendant  as  nutter  of  law,  or  was  sub- 
mitted to  the  jary  as  a  question  of  fact.  The  submission  of  a 
qoeetion  of  law  to  the  jury  is  no  ground  of  exception  if  they  de- 
cide it  aright    Fence  y.  Langdon,  99  XT.  3.  578. 

Judfftnent  affirmed. 


An  Offer  Under  Seal  ii  Irrevocable.* 

McMillan  v.  ames. 

33  Minnesota,  357.    1885. 

VANDBBBintaH,  J.  On  the  day  it  bears  date  the  defendant  ex- 
ecuted and  delivered  to  James  McMillan  £  Co.  the  following 
covenant  or  agreement  under  seal,  which  was  snbseiinently  as- 
ugned  to  Oie  plaintiff: 

(Here  follows  a  copy  of  the  instroment.) 

By  the  terms  of  this  instrument,  which  is  admitted  to  have 
been  sealed  by  defendant,  he  covenanted  to  convey  the  premises 
upon  the  consideration  and  condition  of  the  payment  by  the 
covenantees  of  the  sum  named,  on  or  before  the  date  fixed  in  the 
writing.  Before  performance  on  their  part,  the  defendant  noti- 
fied them  of  his  withdrawal  and  rescission  of  the  promise  and 
obligation  embraced  in  such  written  instrument,  and  thereafter 
refused  the  tender  of  payment  and  offer  of  performance  by  the 

•  Sm  S9ca.  4S4-437,  ToL  4,  CTclopedlE  of  Law. 
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plaintiff  in  cooformity  therewith,  as  alleged  in  the  complaint, 
and  within  the  time  limited.  On  the  trial,  it  appearing  that  sueh 
notice  of  rescission  had  been  given,  the  court  rejected  pltuntiff's 
offer  to  introduce  the  writing  in  evidence,  and  dismissed  the  ac- 
tion. 

The  only  question  presented  on  this  appeal  is  whether  defend- 
ant's pnunise  or  obligation  was  nudum  pactum  and  presumpt- 
ively invalid  for  want  of  a  consideration,  or  wheliier,  being  in 
the  nature  of  a  covenant,  the  defendant  was  bound  thereby,  sub- 
ject to  the  performance  of  the  conditions  by  the  covenantees. 

Apart  from  the  effect  of  the  seal  as  evidencing  a  consideration 
binding  the  defendant  to  hold  open  his  proposition,  or  rather 
validating  his  promise  subject  to  the  conditions  expressed  in  Uie 
writing,  it  is  clear  that  such  promise,  made  for  a  consideration 
thereafter  to  be  performed  1:^  the  plaintiff  at  his  election,  would 
take  effect  as  an  offer  or  proposition  merely,  but  would  become 
binding  as  a  promise  as  soon  as  accepted  by  the  performance  of 
the  consideration,  unless  previously  revoked  or  it  had  otherwise 
ceased  to  exist  Langwell  on  Cont.  70;  Boston  &  M.  It.  R.  v. 
Bartlett,  3  Cush.  224,  228.  In  the  case  cited  there  was  a  propo- 
sition to  sell  land  by  writing  not  under  seal.  The  court  held  the 
party  at  liberty  to  withdraw  his  offer  at  any  time  before  accept' 
ance,  but  not  after,  within  the  appointed  time,  because  until  ac- 
ceptance it  was  a  mere  offer,  without  a  consideration  or  a  corre- 
sponding promise  to  support  it,  and  the  court  say;  "Whether 
wisely  or  not,  the  common  law  unyieldingly  insists  upon  a  con- 
sideration, or  a  paper  with  a  seal  attached." 

If,  however,  his  promise  is  binding  upon  the  defendant,  be- 
cause contained  in  an  instrument  under  seal,  then  it  is  not  a 
mere  offer,  but  a  valid  promise  to  convey  the  land  upon  the  con- 
dition of  payment.  All  that  remained  was  performance  by 
plaintiff  within  the  time  specified  to  entitle  him  to  a  fulfillment 
of  the  covenant  to  convey.  Langdell  an  Cont.  178,  179.  As  re- 
spects the  validity  or  obligation  of  such  unilateral  contracts,  the 
distinction  between  covenants  and  simple  contracts  is  well  de- 
fined and  established.  Anson,  Cont.  12;  Chit.  Cont.  5;  Leake, 
Cont.  146;  1  Smith  Lead  Cas.  (7th  ed.)  698;  Wing  v.  Chase,  35 
Me.  260;  Willard  v.  Tayloe,  8  Wall.  557. 
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In  Pitman  v.  Woodbury  (3  Bxch.  i,  11)  Parke,  B.,  says:  "The 
cases  establish  that  a  covenantee  in  an  ordinary  indenture,  who 
is  a  party  to  it,  may  sue  the  covenantor,  who  ezecated  it,  al- 
though he  himaelf  never  did ;  for  he  is  a  party,  although  he  di4 
not  execute,  and  it  makes  no  difference  that  the  covenants  of  the 
defendant  are  therein  stated  to  be  in  consideration  of  those  of 
the  covenantee.  Of  this  there  is  no  donbt,  nor  that  a  covenant 
binds  without  consideration."  Morgan  t.  Pike,  14  C.  6.  473, 
4S4 ;  Leake,  Gont.  141.  The  covenantee  in  such  cases  may  have 
the  benefit  of  the  contract,  but  subject  to  the  conditions  and  pro- 
visca  in  the  deed.  The  obligations  frequently  take  the  form  of 
bonds,  which  is  only  another  method  of  forming  a  contract,  in 
whidi  e  party  binds  himself  as  if  he  had  made  a  contract  to  per- 
form; a  consideration  being  necessarily  implied  from  the  sol- 
emnity of  the  instrument.  The  consideration  of  a  sealed  instru' 
ment  may  be  inquired  into;  it  may  be  shown  not  to  have  been 
pud  (Bowen  v.  Bell,  20  John.  338),  or  to  be  different  from  that 
expressed  (Jordan  v.  White,  20  Minn.  77  [91] ;  McCrea  v.  Pur- 
mort,  16  Wend.  460),  or  as  to  a  mortgage  that  there  is  no  debt  to 
secure  (Wearse  v.  Peirce,  24  Pick.  141),  etc.;  but,  except  for 
frand  or  illegality,  the  consideration  implied  from  the  seal  can- 
not be  impeached  for  the  purpose  of  invalidating  the  instrument 
or  destroying  its  character  as  a  specialty. 

It  is  true  that  equity  will  not  lend  its  auxiliary  remedies  to 
aid  in  the  enforcement  of  a  contract  which  is  inequitable,  or  is 
not  supported  by  a  substantial  consideration,  but  at  the  same 
time  it  will  not  on  such  grounds  interfere  to  set  it  aside.  But 
no  reason  appears  why  equity  might  not  have  decreed  specific 
performance  in  this  case  (had  the  land  not  been  sold),  because 
the  substantial  and  meritorious  consideration  required  by  the 
court  in  snch  ease  would!  consist  in  that  stipulated  in  the  instru- 
ment as  tiie  condition  of  a  conveyance,  performance  of  which  by 
the  plaintiff  would  have  been  exacted  as  a  prerequisite  to  reli-jf, 
so  as  to  secure  to  defendant  mutuality  in  the  remedy,  and  all  his 
rights  under  the  contract.  The  inquiry  would  not,  ia  such  case, 
be  directed  to  the  constructive  consideration  evidenced  by  the 
seal,  for  a  mere  nominal  consideration  would  have  supported  the 
defendant's  offer  or  promise  upon  the  prescribed  conditions. 
Leake.  Cont  17,  18;  Western  B.  Co.  v.  Babcock,  6  Met.  346; 
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Yard  V.  Patton,  13  Pa.  St.  278,  285 ;  Candor's  Appeal,  27  Pa. 
St.  119. 

If,  tben,  defendant's  prtmiise  was  irrevocable  within  the  time 
limited,  plaintiff  might  certainly  seek  his  remedy  for  damages, 
upon  the  facts  alleged  in  the  pleadings,  upon  showing  perform- 
ance or  tender  thereof  on  his  part. 

There  is  a  growing  t^idency  to  abrogate  the  distinction  be- 
tween sealed  and  unsealed  instruments;  in  oome  States  by 
legislation,  in  others  to  a  limited  extent  by  usage  or  judicial 
reoc^ition.  State  v.  Young,  23  Minn.  551  j  1  Pars.  Cont  429. 
But  the  significance  of  the  seal  as  importing  a  consideration  is 
everywhere  still  recognized,  except  as  affected  by  legislation  <hi 
the  subjeot.  It  has  certainly  never  been  questioned  by  this 
court.  In  Pennsylvania  the  courts  allow  a  party,  as  an  equitable 
defense  in  actions  upon  sealed  instruments,  to  show  a  failure  to 
receive  the  consideration  contracted  for,  where  an  actual  valua- 
ble consideration  was  intended  to  pass,  and  furnished  the  motive 
for  entering  into  the  contract.  Candor's  Appeal,  27  Pa.  St.  119; 
Yard  v.  Patton,  supra.  But  whatever  the  rule  as  to  equitable 
defenses  and  counter-claims  under  our  system  of  practice  Toay 
properly  be  held  to  be  in  the  case  of  sealed  instruments,  it  has 
no  application,  we  think,  to  a  case  like  this,  where  full  effect 
must  be  given  to  the  saaL  Under  the  civil  law  the  rule  is  that  a 
party  making  an  offer,  and  granting  time  to  another  in  which  to 
accept  it,  is  not  at  liberty  to  withdraw  it  within  the  appointed 
time,  it  being  deemed  inequitable  to  disappoint  expectations 
raised  by  such  offer,  and  leave  the  party  without  remedy.  The 
commoi  law,  as  we  have  seen,  though  requiring  a  consideration, 
is  satisfied  with  the  evidaioe  thereof  signified  by  a  seal.  Boston 
&  M.  B.  B.  V.  Bartlett,  supra.  The  same  principle  applies  to  a 
release  under  seal,  which  is  conclusive  though  disclosing  on  its 
face  a  consideration  otherwise  insufficient.  Staples  v.  Welling- 
ton, 62  Me.  9;  Wing  v.  Chase,  35  Me.  260. 

These  consideratiraiB  are  decisive  of  the  case,  and  the  order 
denying  a  new  trial  must  be  reversed. 
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Of{«r  Jftut  be  /ntended  (u  iSwcA,  and  /nfewJed  <o  Create  £e£ral 
fieIalion«.* 

KELLER  T.  HOLDERMAN. 

11  Michigan,  348.    1863. 

AotioD  <Hi  ft  tiiree-lmndred-dollar  eheck  which  bad  been  dravn 
b;  defendant  in  fayor  of  plaintiff,  on  a  bank  which  had  refused 
to  honor  it.  The  facts  concerning  the  check  were,  that  it  was 
given  for  a  flfteen-doUar  watch,  which  defendant  kept  until  the 
day  of  trial,  when  he  offered  to  retam  it,  bat  plaintiff  refused 
to  receive  it;  that  the  whole  transaction  was  a  frolic  and  banter, 
tbe  plaintiff  not  expecting  to  sell  nor  the  defendant  intending 
to  buy  the  watch  at  the  sum  for  which  the  check  was  drawn ;  and 
that  the  defendant  when  he  drew  the  check  had  no  money  in  the 
banker's  hands,  and  had  intended  to  insert  a  condition  in  the 
check  that  would  prevent  his  being  liable  npon  it,  bat  had  failed 
to  do  80.  Jadgment  was  rendered  against  him  for  the  amount 
of  the  check,  whereup<»i  he  appealed. 

Uabtin,  C.  J.  When  tbe  court  below  found  as  a  fact  that 
"the  whole  transaction  between  parties  was  a  frolic  and  a  ban- 
ter, the  plaintiff  not  expecting  to  sell  nor  the  defendant  intend- 
ing to  bay  the  watch  at  the  sum  for  which  the  check  was 
drawn,"  the  conclusion  should  have  been  that  no  contract  was 
ever  made  by  the  parties,  and  the  finding  should  have  been  that 
no  cause  of  action  esdsted  upon  the  check  to  the  plaintiff. 

The  judgment  is  reversed,  with  costs  of  this  court  and  of  the 
court  below. 

The  other  Justices  concurred.f 

*  See  Sec.  433,  Vol.  4,  Cyolopedla  of  Law. 
fSee  McClarg  t.  Terrr,  21  N.  J.  Bq.,  225  (1870). 
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(A)  Mittdke  as  to  the  Nature  of  tlu  Traniaetum.* 
WALKER  V.  EBEET. 
39  Wisconsin,  194.    1871. 

Action  on  a  promissory  note,  by  a  holder,  who  claims  to  have 
purchased  it  for  full  t&Iuc,  before  mattuity.  Verdict  for 
plaintiff.     Defendant  appeals. 

Dexon,  C.  J.  The  defendant,  having  properly  all^^  Uie 
same  facta  in  his  answer,  offered  evidence  and  proposed  to  prove 
by  himself  as  a  witness  on  the  stand,  that  at  the  time  he  signed 
the  supposed  note  in  suit,  he  was  unable  to  read  or  write  the 
English  language;  that  when  he  signed  the  same,  it  was  repre- 
sented to  him  as,  and  he  believed  it  was,  a  certain  contract  of 
an  entirely  different  character,  which  contract  he  also  offered 
to  produce  in  evidence ;  that  the  contract  offered  to  be  produced 
was  a  contract  appointing  him,  defendant,  agent  to  sell  a  certain 
patent  right,  and  no  other  or  different  contract,  and  not  the 
note  in  question;  and  that  the  supposed  note  was  never  deliv- 
ered by  the  defendant  to  any  one.  It  was  at  the  same  time 
stated  that  the  defendant  did  not  claim  to  prove  that  the  plun- 
tiff  did  not  purchase  the  supposed  note  before  maturity  and  for 
value.  To  this  evidence  the  plaintiff  objected,  and  the  objection 
was  sustained  by  the  court,  and  the  evidence  excluded,  to  which 
the  defendant  excepted;   and  this  presents  the  only  question. 

We  think  it  ww  error  to  reject  the  testimony.  The  two  cases 
cited  by  counsel  for  the  defendant  {Poster  v.  McKinnon,  L.  E, 
4  C.  P.  704,  and  Whitney  v.  Snyder,  2  Lansing,  477)  are  very 
clear  and  explicit  upon  the  point,  and  demonstrate,  as  it  seems 
to  us,  beyond  any  rational  doubt,  the  invalidity  of  such  paper, 
even  in  the  hands  of  a  holder  for  value,  before  maturity,  without 
notice.  The  party  whose  signature  to  such  a  paper  is  obtained 
hy  fraud  as  to  the  character  of  ike  paper  itself,  who  is  ignorant 

■Following  Foster  v.  UcKUmon,  L.  R.  4  C.  P.  704;  Bee  Sec  42S, 
Vol.  4,  Cyclopedia  of  Law. 
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at  Bueb  character,  and  has  no  intention  of  si^n^S  it,  and  who  is 
guilty  of  no  negligraice  in  affixing  his  signature,  or  in  not  ascer- 
taining the  character  of  the  instrument,  is  no  more  bound  by  it 
than  if  it  were  a  total  forgery,  the  signature  included. 

The  reasoning  of  the  above  cases  ia  entirely  satisfactory  and 
conclusive  upon  this  point  The  inquiry  in  such  cases  goes  back 
of  all  qoeetions  of  negotiability,  or  of  the  transfer  of  the  sup- 
posed paper  to  a  purchaser  for  value,  before  maturity  and  with- 
out notice.  It  challenges  the  origin  or  existence  of  the  paper 
itself;  and  the  proposition  is,  to  show  that  it  is  not  in  law  or  in 
fact  what  it  purports  to  be,  namely,  the  promissory  note  of  the 
supposed  maker.  For  the  purpose  of  setting  on  foot  or  pursuing 
this  inquiry,  it  is  immaterial  that  the  supposed  instrument  is 
negotiable  in  form,  or  that  it  may  have  passed  to  the  hands  of  a 
bona  fide  holder  for  valne.  Negotiability  in  such  cases  presup- 
poses the  existence  of  the  instrument  as  having  been  made  by 
the  party  whose  name  is  subscribed;  for,  until  it  has  been  so 
made  and  has  snch  actual  legal  existence,  it  is  absurd  to  talk 
about  a  negotiation,  or  transfer,  or  bona  fide  holder  of  it,  within 
the  meaning  of  the  law  merchant  That  which,  in  contempla- 
tion of  law,  never  existed  as  a  negotiable  instniment,  cannot 
be  held  to  be  such;  and  to  say  that  it  is,  and  has  the  qualities 
of  negotiability,  because  it  assumes  the  form  of  that  kind  of 
paper,  and  thus  to  shut  oat  all  inquiry  into  its  existence,  or 
whether  it  is  really  and  truly  what  it  purports  to  be,  is  petitio 
principH — be(^g  the  question  altogether.  It  is,  to  use  a 
homely  phrase,  putting  the  cart  before  the  home,  and  reversing 
the  true  order  of  reasoning,  or  rather  preventing  all  correct 
reasoning  and  investigation,  by  assuming  the  truth  of  the  con- 
clusion, and  so  precluding  any  inquiry  into  the  antecedent  fact 
or  premise,  which  is  the  first  point  to  be  inquired  of  and  ascer- 
tained. For  the  purposes  of  this  first  inquiry,  which  must  be 
always  open  whai  the  objection  is  raised,  it  is  immaterial  what 
may  be  the  nature  of  the  supposed  instrument,  whether  nago- 
tiable  or  not,  or  whether  transferred  or  negotiated,  or  to  whom 
or  in  what  manner,  or  for  what  consideration  or  value  paid  by 
the  holder.  It  must  always  be  competent  for  the  party  pro- 
posed to  be  chained  upon  any  writtoi  instrument,  to  show  that 
it  is  not  his  instroment  or  obligation.    The  principle  is  the  same 
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as  where  inHtrameiitB  are  made  by  petBons  having  no  capacity  to 
make  binding  contracts;  as,  by  infanta,  married  women,  or 
insane  persons;  or  where  they  are  void  for  other  cause,  as,  for 
usury;  or  where  they  are  executed  aa  by  an  agent,  but  without 
authority  to  bind  the  supposed  principal  In  these  and  all  like 
cases,  no  additional  validity  is  given  to  the  instroment  by  put- 
ting them  in  the  form  of  negotiable  paper.  See  Veeder  v. 
Town  of  Lima,  19  Wis.  297  to  299,  and  authorities  there  cited 
See  also  Thomas  v.  Watkins,  16  Wis.  519.    .    .    . 

The  judgment  below  must  be  reversed,  and  a  venire  de  novo 
awarded.    By  the  court.    It  is  so  ordered. 


(B)  Mistake  as  to  the  Person  witk  Whom  the  Contract  is  Made. 

BOSTON  ICE  CO.  v.  POTTER. 

133  Massachusetts,  28.    1877. 

Contract  on  an  account  annexed,  for  ice  sold  and  delivered 
between  April  1,  1874,  and  April  1,  1875.  Answer,  a  general 
denial.    Judgment  for  defendant.    Plaintiff  alleged  exceptions. 

Endicott,  J.  To  entitle  the  plaintiff  to  recover,  it  most  show 
some  contract  with  the  defendant.  There  was  no  express  con- 
tract, and  upon  the  facts  stated  no  contract  is  to  be  implied. 
The  defendant  bad  taken  ice  from  the  plaintiff  in  1873,  bnt, 
on  account  of  some  dissatisfaction  with  the  manner  of  supply, 
he  terminated  hia  contract,  and  made  a  contract  for  his  supply 
with  the  Citizens'  Ice  Company.  The  plaintiff  afterward  deliv* 
ered  ice  to  the  defendant  for  one  year  without  notifying  the 
defendant,  as  the  presiding  judge  has  found,  that  it  had  boD(^t 
oat  the  business  of  the  Citizens'  Ice  Company,  until  after  the 
delivery  and  consomption  of  the  ice. 

The  presiding  judge  has  decided  that  the  defendant  had  a 
right  to  assojne  that  the  ice  in  question  was  delivered  by  the 
Citizens'  Ice  Company,  and  has  thereby  necessarily  found  that 
the  defendant's  contract  with  that  company  covered  the  time  of 
the  delivery  of  the  ice. 


^liililik 


BOSTON  ICB  CO.  v.  POTTEE.  61 

There  waa  no  privity  of  contract  estabUshed  betweoi  the 
plaintiff  and  defendant,  and  without  such  privity  the  poaseesion 
and  use  of  the  property  will  not  support  an  implied  assumpsit 
Hills  V.  Snell,  104  Mass.  173, 177.  And  no  presumption  of  assent 
can  be  implied  from  the  reeeption  and  use  of  the'ioe,  because  the 
defendant  had  no  knowledge  that  it  was  furnished  by  the  plwn- 
tiff,  but  supposed  that  he  received  it  under  the  contract  made 
with  the  Citizens'  Ice  Company.  Of  this  change  he  was  entitled 
to  be  informed. 

A  party  has  a  right  to  select  and  determine  with  whom  he  will 
contract,  and  cazmot  have  another  person  thnut  upon  him  witli- 
out  his  c<Hi8eot.  It  may  be  of  importance  to  him  who  performs 
the  contract,  as  when,  he  contracts  with  another  to  paint  a  pic- 
ture, or  write  a  book,  or  furnish  articles  of  a  particular  kind,  or 
-when  he  relies  upon  the  character  or  qualities  of  an  individual, 
or  has,  as  in  this  case,  reasons  wl^  he  does  not  wish  to  deal 
with  a  particular  party.  In  all  these  oases,  as  be  may  ctmtract 
with  whom  he  pleases,  the  eufflciency  of  his  reasons  for  so  doing 
cannot  be  inquired  into.  If  the  defendant,  before  receiving  the 
ice,  or  during  its  delivery,  had  received  notice  of  the  change, 
and  that  the  Citizens'  Ice  Company  could  no  longer  perform  its 
contract  with  him,  it  would  then  have  been  his  undoubted  right 
to  have  rescinded  the  contract  and  to  decline  to  have 
it  executed  by  tke  plaintiff.  But  this  he  waa  unable  to 
do,  because  the  plaintiff  failed  to  inform  him  of  that  which  he 
had  a  right  to  know.  Orcutt  v.  Nelson,  1  Gray,  536,  542 ;  Win- 
chester V.  Howard,  97  Mass.  303 ;  Hardman  v.  Booth,  1  H.  &  C. 
803;  Humble  v.  Hunter,  12  Q.  B.  310;  RobMU  v.  Drommond,  2 
B.  ft  Ad.  303.  If  he  had  received  notice  and  oontianed  to  take 
the  ice  as  delivered,  a  contract  would  be  implied.  Mndge  v. 
Oliver,  1  Allen,  74;  Orcutt  v.  Nelson,  libi  supra;  Mitchell  v. 
Lapage,  Holt  N.  P.  253. 

There  are  two  English  cases  very  similar  to  the  case  at  bar. 
In  Schmaling  v.  Thomlinson  (6  Tannt  147)  a  firm  was  employed 
by  the  defendants  to  transpori;  goods  to  a  foreign  m^et,  and 
transferred  the  entire  empl<Q'nient  to  the  plaintiff,  who  per- 
formed it  without  the  privi^  of  the  defmidants,  and  it  was  held 
that  he  could  not  recover  compensation  for  his  serrioai  from  the 
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The  ease  of  Boulton  v.  Jones  (2  H,  &  N.  564)  was  cited  by 
both  parties  at  the  ai^ument.  There  the  defendant,  who  had 
been  in  the  habit  of  dealing  with  one  Broekleburst,  sent  a  written 
order  to  him  for  goods.  The  plaintiff,  who  had  on  the  same  day 
bought  ont  the  business  of  Broekleburst,  executed  the  order 
without  giving  the  defendant  notice  that  the  goods  were  sup- 
plied by  him  and  not  by  Broekleburst.  And  it  was  held  that  the 
plaintiff  could  not  muntain  an  action  for  the  price  of  the  goods 
against  the  defendant.  It  is  said  in  that  case  l^at  the  defendant 
had  a  right  of  set-off  against  Broekleburst,  with  whom  he  had  a 
running  account,  and  that  is  alluded  to  in  the  opinion  of  Baron 
Bramwell,  though  the  other  judges  do  not  mention  it. 

The  fact  that  a  defendant  in  a  particular  case  has  a  claim  in 
set-off  against  the  original  contracting  party  shows  clearly  the 
injustice  of  forcing  another  person  npon  him  to  execute  the  con- 
tract without  his  consent,  against  whom  his  set-off  would  not  be 
available.  But  the  actual  existence  of  the  claim  in  set-off  cannot 
be  a  test  to  determine  that  there  is  no  implied  assumpsit  or 
privity  between  the  parties.  Nor  can  the  non-existence  of  a 
set-off  raise  an  implied  assumpsit.  If  there  is  such  a  set-off,  it 
is  sufficient  to  state  that  as  a  reason  why  the  defendant  should 
prevail ;  but  it  by  no  means  follows  that  because  it  does  not  exist 
the  plaintiff  can  maintain  his  acti<m.  The  right  to  maintain  an 
action  can  never  depend  upon  whether  the  defendant  has  or 
has  not  a  defense  to  it. 

The  implied  assumpsit  arises  npon  the  dealings  between  the 
parties  to  the  action,  and  cannot  arise  upon  the  dealings  between 
the  defendant  and  the  original  contractor,  to  which  the  plaintiff 
was  not  a  party.  At  the  same  time,  the  fact  that  the  right  of 
set-off  against  the  original  contractor  could  not,  under  any  cir- 
cumstances, be  availed  of  in  an  action  brought  npon  the  contract 
by  the  person  to  whom  it  was  transferred  and  who  executed  it, 
shows  that  there  is  no  privity  between  the  parties  in  regard  to 
the  subject  matter  of  this  action. 

It  is,  therefore,  immaterial  that  the  defendant  had  no  claim 
in  set-off  against  the  Citizens '  Ice  Company. 

We  are  not  called  upon  to  determine  what  other  r«nedy  the 

plaintiff  haa,  or  what  would  be  the  rights  of  the  parties  if  the 

ice  were  now  in  existence.  j,       ,:  ,  j 

Exceptions  overrjuMa. 
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(C)  Mistake  as  to  t\e  Subject  Matter  of  the  Contract, 

KYLE  V..KATANAGH. 

103  Massachusetts,  356.    1869. 

Contract  to  recover  the  price  of  land  sold  and  conveyed  to  the 
defendant,  pursuant  to  the  following  agreement; 

"Boston,  Jnly  2,  1868.  I  hereby  agree  to  sell  to  E.  Kavanagh 
four  lots  of  land  in  Waltham  on  Prospect  Street,  so  called,  for 
50  shares  of  Mitchell  Granite  stock,  9,000  shares  of  Revenue 
Gold  stock,  also  $150  in  lawful  money  for  said  land.  Said  Kyle 
is  to  give  said  Eavanagh  a  good  title,  if  the  title  ia  in  said  Kyle, 
so  he  can  give  deed ;  if  said  Kyle  cannot  give  a  good  title,  then 
this  agreement  is  null  and  void." 

The  defendant  contended  and  introduced  evidence  tending  to 
show  that,  either  by  the  fraud  or  misrepresentation  of  the  plain- 
tiff, or  by  mistake,  the  land  conveyed  by  the  deed  was  not  the 
land  which  he  bargained  for,  and  that  what  he  had  agreed  to 
purchase  was  a  lot  of  land  on  another  Prospect  Street  in  Wal- 
tham,  in  no  way  connected  with  that  mentioned  in  the  deed,  and 
a  long  way  off;  and  he  also  contended  that  he  was  entitled  to  a 
warranty  deed.    Verdict  for  defendant. 

Morton,  J.  .  .  .  The  other  exception  taken  by  the  plain- 
tiff cannot  be  anstained.  The  instructions  given  were,  in  sub- 
stance, that,  if  the  defendant  was  negotiating  for  one  thing  and 
the  plaintiff  was  gelling  another  thing,  and  their  minds  did  not 
agree  as  to  the  subject  matter  of  the  sale,  there  would  be  no  con- 
tract by  which  the  defendant  would  be  bound,  though  there  was 
no  fraud  on  the  part  of  the  plaintiff.  This  ruling  is  in  accord- 
ance with  the  elementary  principles  of  the  law  of  contracts,  and 
was  correct.    Spmr  v.  Benedict,  99  Mass.  463. 

Exertions  sustained. 
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BOVEONO  T.  DEFFERABL 

40  Caiifoniia,  459.    1S71. 

Action  tor  disBoIiitioii  of  alleged  partnerahip  and  diHtnbntion 
of  proceeds.  Defense,  no  partnetship.  Jadgment  for  plaintiff. 
Defendast  appeals. 

Wauacx,  J.  It  is  not  dispnted  that  Cassinelli  was  at  tme 
time  a  copartner  with  the  defendant,  owning  an  interest  of  one- 
third  in  tiie  oopartuership.  Each  of  the  parties  to  the  con- 
troveny,  Roregno  and  DeSerari,  claims  to  have  porcbaaed  that 
interest  from  Caainelli,  and  this  is  the  onl;-  question  pre- 
sented here. 

It  was  determined  below,  and  we  think  correctly,  that  Boregno 
was  the  purchaser  of  that  interest.  The  facts  are,  that  on  March 
17,  1869,  Cassinelli  agreed  to  sell  it  to  Bovegno,  and  then 
received  part  of  the  purchase  price;  that  on  the  next  day 
(March  ISth)  Cassinelli  and  Defferah  entered  into  a  treaty  con- 
cerning the  sale  of  this  interest  to  the  latter;  that  this  was  in 
the  presence  and  with  the  consent  of  Rovegno.  On  this  occasion 
a  sale  of  this  interest  was  supposed  to  have  been  made  by 
Cassinelli  to  Defferari;  bat  it  turned  out  afterwards  that  the 
parties  to  that  transaction  (CaasineUi  and  Defferari)  had  en- 
tirely misunderstood  each  other  as  to  the  price  to  be  paid.  Cas- 
sinelli thought  that  he  was  selling  for  $850,  and  Defferan  sup- 
posed himself  to  be  purchasing  at  $750.  Upon  discovery  of  this 
mistake  the  latter  refused  to  take  the  interest  at  $850.  On  the 
22d  March  the  sale  from  CassineUi  to  Bovegno  was  made,  pur- 
suant to  the  agreement  of  March  17th,  and  a  bill  of  sale  was 
then  made  to  ihe  latter. 

Upon  the  ascertwned  fact  that  Cassinelli  and  Defferari  were 
each  mistaken  as  to  the  purchase  price  of  this  copartnership 
interest,  and  each  was,  therefore,  assenting  to  a  supposed  con- 
tract which  had  no  real  exigence,  it  results  that  there  was  no 
valid  agre^nent,  notwithstanding  the  apparent  assent  of  each. 
It  is  in  principle  like  the  case  of  Fbillipe  v.  Bistolli  (2  B.  &  C. 
511),  where  it  appeared  that  the  defendant,  who  was  a  ftnvigner, 
not  understanding  the  English  language  well,  attended  an  auc- 
tion sale  in  London,  and  there  bid  eighty-eight  guineas  for  cer- 
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tain  goods,  which  were,  thereupon,  knixied  down  to  him,  uid 
when  sued  for  the  purchase  price,  he  set  ap  in  defense  that  he 
sappoeed  he  was  bidding  only  forty-eight  guineas  for  the  goods, 
and  that  the  mistake  grew  out  of  his  imperfect  knowledge  of  the 
English  language,  in  which  language  the  auction  was  conducted. 
Chief  Justice  Abbott  left  it  to  the  jury  to  find  if  the  defendant 
bad  been  mistaken  as  to  the  price  bid,  the  court  being  of  the 
opinion  that  if  such  a  mistake  had  really  intervened,  the  parties 
oould  not  be  said  to  have  entered  into  a  contract  at  all. 

Judgment  and  order  deiiying  new  trial  affirmed.* 


Miatake  by  One  Party  at  to  the  Intention  of  the  Other,  Known 
to  that  Other. 

SHELTON  V.  ELLIS. 

70  Georgia,  397.    1883. 

Bill  in  eqnity  for  an  injnnction  to  restrain  defendant  from 
disposing  of  certain  railroad  tickets  and  for  the  appointment  of 
a  receiver  to  hc4d  them. 

Plaintiff  was  employed  to  compile  a  rate  sheet  for  the  W.  & 
A.  By.,  showing  cost  of  tickets  between  different  points.  By 
mistake  he  printed  the  fare  fnnn  Atlanta,  Qeoifpa,  to  Rogers, 
Arkansas,  as  $21.25,  when  it  should  have  been  $36.70.  Defend- 
ant discovered  the  mistake,  and  immediately  purchased  of  the 
ticket  agent  of  the  W.  &  A.  By.  a  large  number  of  the  tickets  at 
the  price  printed  in  the  rate  sheet  Plaintiff,  being  responaiUe 
to  the  railway  for  the  error,  offered  to  return  defendant's  money 
and  demanded  the  tickets,  which  offer  and  demand  were  refused 
by  defendant.  Plaintiff  alleges  in  his  bill  that  defendant  knew 
that  a  mistake  had  been  made  in  the  rate  sheet  and  fraudulently 
took  advantage  of  it 

Defendant  answered  denying  any  fraud,  and  asserting  that 
the  sale  was  made  without  any  misrepresentatiiHis  on  the  part  of 
defendant  and  from  the  plaintiff's  own  rate  sheet 
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The  court  granted  a  temporaiy  injimction  and  appmnted  a 
receiver.    Defendant  appeals. 

H&Li^  J.  There  is  no  question  made  here  as  to  the  proprietr 
of  the  orders  passed  bj  hia  honor,  the  presiding  judge,  if  the 
case  made  by  the  bill  entitles  the  complainants  to  the  relief 
prayed.  Upon  the  qaestion  made  there  was  a  conflict  of  evi- 
dence; there  was  uo  abuse  of  discretion,  if  the  law  authorized 
the  interpositioQ  of  the  judge.  The  order  appoiutii^  the  re- 
ceiver and  directing  the  injunction  carefully  preserved  the 
rights  of  all  the  parties  to  t^  final  hearing  of  the  cause. 

The  first  and  only  question  made  which  we  shall  consider  and 
determine,  is  whether  appropriate  relief  can  be  granted  by  a 
court  of  equity,  in  a  case  where  there  has  been  a  mistake  on  (me 
side,  and  it  is  alleged  that  a  fraudulent  advantage  has  been 
knowingly  taken  of  this  mistake  by  the  opposite  party,  to  his 
gain  and  to  the  serious  detriment  and  injury  of  the  party  mat- 
ing the  mistake.  The  question  is  thus  broadly  stated,  to  meet 
the  views  presented  by  the  counsel  in  the  case. 

In  Wyche  et  al.  v.  Greene  (26  Qa,  415)  this  court  held  that 
what  is  a  mistake  on  one  side  and  a  fraud  on  the  other  is  as 
much  the  subject  of  correction  as  if  it  were  a  mistake  on  both 
sides,  and  in  delivering  the  opinitm  of  the  court,  Benning,  J. 
(at  p.  422),  said: 

"The  court's  charge  that  a  mistake,  to  be  the  subject  of  cor- 
rection, must  be  a  mistake  in  which  all  the  parties  to  the  con- 
tract participate,  was  too  absolute.  If  one  of  the  parties  to  a 
contract  ia  mist^en  in  a  matter,  and  the  others  know  that  he  is 
and  do  not  apprise  him  of  it,  yet  the  mistake,  though  not  one 
on  their  part,  is  the  subject  of  correction.  The  case  becomes 
one  in  which  there  is  a  mistake  in  one  of  the  parties  to  the  con- 
tract and  a  fraud  in  the  others.  Such  a  case  is  even  more 
readily  the  subject  of  relief,  at  his  instance,  than  is  a  case  in 
which  there  is  notiiing  but  a  mistake,  although  that  be  a  mis- 
take extending  to  all  the  parties." 

There  is  nothing  that  we  are  aware  of,  either  in  the  Code  or 
any  subsequent  decision  of  tbib  court,  modifying  the  law  as  here 
declared.  On  the  otiier  hand,  we  think  there  is  much  confirm- 
ing the  view  here  taken.  Compare  with  this  Code  g§  3117,  3119 
to  3126,  both  inclusive,  and  3180.  The  conditiMis  upon  which 
relief  will  be  granted  or  denied  must,  under  the  sections  of  the 
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Code  and  the  cases  cited  under  them,  depend  in  large  meaaare 
upon  the  cireuniHtanees  of  each  particular  case,  and  upon  all  the 
facte  developed,  which  should  be  passed  upon  by  the  jury  at  tbe 
£nal  hearing,  and  ought  not  to  be  too  closely  scrutinized  or 
evenly  balanced  in  these  preliminary  proceedings.  All  that  the 
judge  decides  at  that  stage  of  the  cause  is  that  there  is  enou^ 
developed  to  carry  the  case  to  the  jury,  whose  exclusive  province 
it  is  to  determine  the  force  and  effect  of  facte  as  applied  to  the 
law  given  them  in  charge  by  the  court.  This  is  all  that  the 
judge  has  undertak^i  in  this  ease. 

Judgment  affiftMd. 


Its  Effect  in  Contracts  Generally. 

WILCOX  V.  IOWA  WE8LEYAN  UNIVBBSITT. 

32  Iowa,  367.    ISffl. 

Action  to  foreclose  a  mortgage  executed  by  defendant  college 
to  secure  a  promissory  note.  Defense,  accord  and  satisfaction  of 
note  and  mortgage,  in  consideration  of  certain  lands  agreed  by 
defendant  to  be  given  and  by  plaintiff  to  be  taken  as  payment 
Plaintiff  sets  up  that  he  was  induced  to  enter  into  such  agree- 
ment by  the  false  representations  of  defendant  as  to  the  loca- 
tion, character,  and  value  of  the  land.  Such  representations 
are  found  to  be  in  fact  false,  but  also  that  the  agent  of  the 
defendant  made  them  in  good  faith,  believing  each  piece  of  land 
to  be  as  described. 

A  decree  was  entered  by  the  trial  court  cancelling  the  note 
and  mortgage  and  releasing  defendant  from  all  liability  thereon. 
Plaintiff  appeals. 

MhJiEB,  J.  ...  Is  the  plaintiff  entitled  to  be  relieved 
from  his  agreement  compounding  his  claim  against  defendant, 
and,  if  so,  to  what  extentt 

*  S«e  Sec.  429,  Tol.  4,  Crclopedta  of  Lftv. 
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The  appellee  cites  Holmes  v.  Clark  (10  Iowa,  423),  wMch 
holds,  that  ia  order  to  sostaiD  an  actioD  on  the  ground  of  false 
and  frandulent  representationa  in  the  sale  of  laod,  it  muat  be 
shown  that  the  representations  were  false  and  fraudoleDt  within 
the  knowledge  of  the  party  making  them;  and  he  argues  that 
appellant  is,  in  view  of  the  law,  without  remedy  in  this  case. 
The  rule  laid  down  in  that  case  is  well  established  and  uni- 
Tersally  followed  in  all  actions  at  law  for  damages  sustained  hy 
false  and  fraudulent  representations  in  a  sale  (see  cases  cited 
by  appellant  in  that  case) ;  but  equity  will  grant  relief  on  the 
ground  of  fisnd,  although  the  party  representing  a  material 
fact  made  the  aasertion  mthout  knowing  whether  it  was  true  or 
not.  The  ocmseqnences  to  the  person  who  acted  on  the  faith  of 
the  representations  are  the  same  whether  he  who  made  them 
knew  them  to  be  false  or  was  ignorant  whether  they  were  true 
or  not.  And  if  the  representations  were  made  to  influeoee  the 
conduct  of  another  party  in  a  matter  of  business,  and  they  did 
influence  him  to  his  prejudice,  equity  will  interfere  and  grant 
him  relief.  Willard's  £q.  Jnr.  150;  AinsUe  T.  Medlycott,  9 
Yes.  21;  Harding  v.  Randall,  15  Me.  332;  Smith  v.  Bichar<k,  13 
Pet  38;  Tnmbnll  t.  Gadsden.  2  Strobh.  (S.  C.)  Eq.  14;  Mb- 
Perran  t.  Taylor,  3  Cranch,  281. 

And  even  if  by  mistake,  and  innoc«itly,  &  party  misrepre- 
sents a  material  fact,  upon  which  another  pariy  is  induced  to 
act,  it  is  as  c«icIusiTe  a  ground  of  relief  in  equity  as  a  wilful 
and  false  assertion.  Taylor  y.  Aahton,  11  Mees.  &  Wels.  400; 
Foster  v.  Charles,  6  Bing.  396. 

Now  it  is  entirely  clear,  from  the  evidence,  that  the  plaintiff 
was  thus  induced  to  act  in  this  case.  The  lots  were  represented 
to  be  of  particular  situations  and  values,  when  tbey  were  in  fact 
otherwise;  and  while  the  agent  informed  plaintiff  Qiat  he  had 
never  seen  the  lots  himself,  and  did  not  make  the  representationa 
from  his  own  knowledge,  yet  he  did  what  was,  substantially,  the 
same  thing,  by  stating  what  the  d(morB  said  in  respect  to  tiieir 
situaticHis  and  values,  and  that  he  (the  agent)  knew  one  of  the 
donors,  whom  he  represented  to  be  a  smart  business  man  and  a 
leading  member  of  the  church,  whose  statements  conld  be  relied 
upon.  Through  the  representations  and  persuasions  of  the 
agent,  the  pluntiff  generously  donated  or  agreed  to  d(Hiate  forty 
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per  ceotum  of  his  claim  to  the  university,  and  receive  in  pay- 
ment of  the  balance  real  property  at  cash  prices.  This  he  waa, 
in  equity  and  conscience,  entitled  to  receive.  He  selected  the 
two  lots  before  mentioned  upon  the  representationB  of  the  agent, 
relyliig  entirely,  as  he  had  a  right  to  do  under  the  circumstances, 
thereon  respecting  the  situation  and  value  of  the  same.  The  lots 
were  not  as  represented.  They  were  represented  by  the  agent 
to  be  worth,  in  the  aggregate,  the  sum  of  $1,000,  whereas  they 
were  worth  less  than  one-fifth  that  sum.  Under  these  circum- 
stances the  plaintiff  is  clearly  entitled  to  equitable  relief  from  so 
unconscionable  a  bargain.  Nor  do  we  think,  under  all  the  cir- 
cumstances of  Ute  case,  that  he  has  lost  hia  right  to  relief  by  any 
delay  or  laches  on  his  part.  And  as,  by  his  agreement,  he  was 
to  receive  land  at  cash  prices,  to  the  extent  of  sixty  per  centum 
of  his  claim,  which  the  university  has  failed  to  pay  or  conv^ 
to  him,  he  will  be  entitled  to  recover  the  money  instead  of  these 
lots,  according  to  bis  contract  entered  into  June  6,  1861,  viz.; 
$1,000  with  six  per  centum  interest  from  that  date,  upon  re- 
conveying  the  lota  to  the  university  or  to  whom  it  shall  direct. 


The  judgment  of  the  District  Court  is  reversed,  and  the  cause 
will  be  remanded  for  further  proceedings  not  inconsistent  with 
this  opinion  as  the  appellant  may,  if  he  so  elect,  have  final 
judgment  in  this  court. 


Eifect  of  Misrepresentation  in  Contracts  Uberrima  Fidei. 

WALDEN  T.  LOUISIANA  INBXJRANCE  CO. 

12  Louiaiana,  134.    1838. 

Mabtin,  J.  The  plaintiff  is  appellant  from  a  judgment,  which 
rejected  his  clum  for  the  value  of  a  house,  insured  by  the  de- 
fendants, and  which  was  destroyed  by  fire. 

The  facts  of  the  case  are  these:  A  ropowalk,  which  was  so 
contiguous  to  the  house,  that  the  destmction  of  the  former  by 
fire,  must  necessarily  have  involved  the  latter  in  the  like  cftlam- 
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ity;  it  was  rumored,  that  an  attempt  had  been  made  to  Bet 
fire  to  the  ropewalk,  which  induced  the  plaintiff  to  insure  the 
house.  The  defendants  resisted  his  claim,  on  the  ground,  that  he 
had  not  communicatecl  the  ciremnstances,  which  had  excited 
his  alarm  and  determined  him  to  insure. 

It  appears  to  us,  the  District  Court  did  not  err.  The  under- 
writer had  an  undoubted  right  to  be  informed  of  every  circum- 
stance, which,  creating  or  increasing  the  risk  against  which 
insurance  is  sought,  may  induce  him  to  decline  the  insttrance,  or 
demand  a  higher  premium.  It  appears,  from  the  plaintiff's  own 
confession,  that  the  attempt  which  had  been  made  to  set  on 
fire  a  building,  which  could  not  have  been  consumed  ^thout 
materially  endangering  his  house,  created  in  him  an  alarm, 
which  prompted  him  to  guard  against  the  danger. 

It  is  true,  he  evidently  acted  in  good  faith ;  for  whai  he  called 
on  the  defendants  for  indeDmificati(m,  he  candidly  informed 
them  of  the  circumstance  which  had  alarmed  him.  His  ignor- 
ance of  his  duty  cannot  protect  him  against  his  omission  to 
give  information  of  a  material  fact,  which  the  defendants  had 
a  right  to  know,  in  order  to  establish  the  proper  rate  of  insor- 
anee. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  Disbict  Court  be  afSrmed,  with  costs. 


PHOENIX  LIFE  INS.  CO.  v.  RADDIN. 

120  United  States,  183.    1887. 

■  Action  at  law  to  recover  upon  a  life  insurance  policy  issued 
by  defendant  upon  the  life  of  plaintiff's  son. 

Judgment  for  plaintiff.     Defendant  appeals. 

The  policy  contained  a  provision  that,  "if  any  of  the  declara- 
tions or  statement  made  in  the  application  for  this  policy,  upon 
the  faith  of  which  this  policy  is  issued,  shall  be  found  in  any 
respect  untrue,  this  policy  shaU  be  null  and  void."  Question  28 
and  the  answer  were  as  follows: 
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"28.  Hbs  any  applicatioa 
been  made  to  this  or  any 
other  comp&ny  for  assurance 
on  the  life  of  the  party  t    If 

BO,  with  what  remiltT     What  "$10,000,     Equitable    Life 

amounts  are  now  assured  on  Afsorance  Society." 

the  life  of  the  party,  and  in 
what  companies  T  If  already 
assured  in  this  eompaoy, 
Btate  the  No.  of  the  policy." 

Defendant  offered  to  prove  that  the  asBnred,  within  three 
weeks  before  the  application  for  the  policy  in  suit,  had  made 
application  to  two  other  companies  for  insurance'  on  the  life 
of  the  insured,  each  of  which  had  been  declined.  The  court  ex- 
cluded the  evidence  and  ruled,  "that  if  the  answer  to  one  of 
the  interrogatories  of  question  28  was  true,  there  would  be 
no  breach  of  warranty;  that  the  failure  to  answer  the  other 
interrogatories  of  question  28  was  no  breach  of  the  contract; 
and  that  if  the  company  took  the  defective  application,  it  wouid 
be  a  waiver  on  their  part  of  the  answers  to  the  other  interroga- 
tories of  that  question." 

Mr.  Justicb  Qbay.  .  .  .  The  jury  having  returned  a 
verdict  for  the  plaintiff  in  the  full  amount  of  the  poli^,  the 
defendant's  exceptions  to  the  refusal  to  rule  as  requested  and 
to  the  rulingB  aforesaid  present  the  principal  question  in  l^e 
case. 

Tht  rules  of  law  which  govern  the  deciaion  of  this  question 
are  well  settlni,  and  the  only  difficulty  is  in  applying  those 
rules  to  the  facts  before  us. 

Answers  to  questions  propounded  by  the  insurers  in  an  ap- 
plication for  insurance,  unless  they  are  clearly  shown  by  the 
form  of  the  contract  to  have  been  intended  by  both  parties 
to  be  warranties,  to  be  strictly  and  literally  complied  with,  are 
to  be  construed  aa  representations,  as  to  which  substantial  truth 
in  everything  material  to  the  risk  is  all  that  is  required  of  the 
applicant.  Moulor  v.  American  Ins.  Co.,  Ill  U.  S.  335 ;  Camp- 
bell V.  New  En^and  Ins.  Co.,  98  Mass.  381 ;  Thomson  v.  Weems, 
9  App.  Cas.  671. 

The  misrepresentation  or  concealment  by  the  assured  of  any 
material  fact  entitles  the  insurers  to  avoid  the  policy.    But  the 
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parties  may  by  their  contract  make  material  a  fact  that  wotiIcI 
otherwise  be  immaterial,  or  m^e  immaterial  a  fact  that  would 
otherwise  be  material.  "Whether  there  is  other  insurance  on 
the  same  subject,  and  whether  auch  inanrance  haa  been  applied 
for  and  refused,  are  material  facts,  at  least  when  statements 
r^arding  them  are  required  by  the  insnrers  as  part  of  the 
basis  of  the  contract.  Carpenter  v.  Providence  Washington 
Ins.  Co.,  16  Pet.  495;  Jeffries  v.  Life  Ins.  Co.,  22  Wall  47; 
Anderson  v.  Fitzgerald,  4  H.  L.  Caa.  484;  Macdonald  v.  Law 
Union  Ins.  Co.,  L.  B.  9  Q.  B.  328 ;  Edington  t.  .<^na  Life  Ins. 
Ca,  77  N.  T.  564,  and  100  N.  Y.  536. 

Where  an  answer  of  the  applicant  to  a  direct  qQestion  of 
the  insarera  purports  to  be  a  complete  answer  te  the  question, 
any  substantial  misstatement  or  «»mssion  in  the  answer  avoids 
a  policy  issued  on  the  faith  of  the  application.  Cazenove  t. 
British  Equitable  AsauraDce  Co.,  29  Law  Journal  (N.  S.),  C.  P. 
160,  affiiTning  S.  C.  6  G.  B.  N.  S.  437.  But  where  upon  the 
face  of  the  application  a  question  appears  to  be  not  answered 
at  all,  or  to  be  imperfeotly  answered,  and  the  insurers  issue  a 
policy  without  further  inquiry,  they  waive  the  want  or  imper- 
fection in  tiie  answer,  and  render  the  omission  to  answer  more 
fully  immateriaL  Connecticut  Ins.  Co.  v.  Lnohs,  108  U.  S. 
498;  Hull  T.  People's  Ins.  Co.,  6  Gray,  185;  Lorillard  Ins. 
Co.  V.  McCuUoch,  21  Ohio  St.  176;  American  Ins.  Co.  v.  Mahone, 
56  Mississippi,  180;  Caison  v.  Jersey  City  Ins.  Co.,  14  Yroom, 
300,  and  15  Vroom,  210;  Lebanon  Ins.  Co.  v.  Kepler,  106  Penn. 
St  28. 

The  distinction  between  an  answer  apparently  complete,  but 
in  fact  incomplete  and  titerefore  untrue,  and  an  answer  mani- 
festly incomplete,  and  as  such  accepted  by  the  insurers,  may  be 
iUostrated  by  two  cases  of  fire  insorance,  which  are  governed  by 
the  same  rules  in  this  respect  as  cases  of  life  insurance.  If  one 
applying  for  insurance  upon  a  building  against  fire  is  asked 
whether  the  property  is  incumbered,  and  for  what  amount,  and 
in  his  answer  discloses  one  mortgage,  when  in  fact  there  are 
two,  the  policy  issued  theretni  is  avoided.  Towne  v.  Fitchburg 
Ins.  Co.,  7  Allen,  51,  But  if  to  the  same  question  he  merely 
answers  that  the  property  is  ineombered,  without  statii^  the 
amount  of  incumbrances,  the  issue  of  the  poli^  without  further 
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inqairy  is  a  vsiver  of  the  omission  to  state  the  amonnt.    Nichols 
V.  Ins.  Co.,  1  Allen,  63. 

In  the  contract  before  db,  the  answers  in  the  application  are 
nowhere  called  warranties,  or  made  part  of  the  contract.  In  the 
policy  those  answers  and  the  condading  paragraph  of  the  appli- 
cation are  referred  to  only  as  "the  declarations  or  statements 
upon  the  faith  of  which  this  policy  is  issued;"  and  in  the  con- 
cluding paragraph  of  the  application  the  answers  are  declared 
to  be  "fair  and  true  answers  to  the  foregoing  questions,"  and  to 
"form  the  basis  of  the  contract  for  insurance."  They  most 
therefore  be  considered,  not  aa  warranties  which  are  part  of 
the  contract,  bnt  as  representations  collateral  to  tie  contract, 
and  on  which  it  is  based. 

The  26th  printed  question  in  the  application  consists  of  four 
snccessive  interrogatories,  as  follows;  "Has  any  application 
been  made  to  this  or  any  other  company  for  assurance  on  the  life 
of  the  party  f  If  so,  with  what  result  t  What  amounts  are  now 
assured  on  the  life  of  the  party,  and  in  what  companies!  If 
already  assured  in  this  company,  state  the  number  of  policy." 
The  only  answer  written  opposite  this  question  is,  "$10,000, 
Equitable  Life  Assurance  Society." 

The  question  being  pnnted  in  very  small  type,  the  answer  is 
written  in  a  single  line  midway  of  the  opposite  space,  evident^ 
in  order  to  prevent  the  ends  of  the  letters  from  extending  above 
or  below  that  space ;  and  its  position  with  regard  to  that  space, 
and  to  the  several  interrogatories  combined  in  the  qnestion, 
does  not  appear  to  ns  to  have  any  bearing  upon  the  eonstrue- 
tion  and  effect  of  the  answer. 

But  the  four  interrogatories  gronped  together  in  one  ques- 
tion, and  all  relating  to  the  subject  of  other  insurance,  would 
naturally  be  understood  as  all  tending  to  one  object,  the  ascer- 
taining of  the  amount  of  such  insurance.  The  answer  in  its 
form  is  responsive,  not  to  the  £ist  and  second  interrogatoriea, 
bnt  to  the  third  interrogatory  only,  and  fully  and  truly  answers 
that  interrogatory  by  stating  the  existing  amount  of  prior  insur- 
ance and  in  what  company  and  thus  rendeiB  the  fourth  intei^ 
rogatory  irrelevant  If  the  insurers  after  heir*  thus  truly  and 
fully  informed  of  the  amount  and  the  place  of  pnor  insurance, 
oonsidered  it  material  to  Imow  whether  any  unsaccessfnl  appU- 
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cations  had  been  made  for  additional  instu-ance,  they  dunild 
either  have  repeated  the  first  two  interrogatories,  or  have  pat 
further  qneations.  The  legal  effect  of  issning  a  policy  upon 
the  answer  as  it  stood  was  to  waive  their  right  of  requiring 
further  answers  as  to  the  particulars  mentioned  in  the  28th 
question,  to  determine  that  it  was  immaterial,  for  the  pur- 
poses of  their  contract,  whether  any  unsacceaafnl  applications 
had  been  made,  and  to  estop  them  to  set  up  the  omission  to 
disclose  such  applications  as  a  ground  for  avoiding  the  policy. 
The  insurers,  having  thns  conclusively  elected  to  treat  that 
omission  as  immaterial,  could  not  afterwards  make  it  material 
by  proving  that  it  was  intentionaL 

The  case  of  London  Assurance  V.  Cansel  (11  Ch.  D.  363),  on 
which  the  insnrers  relied  at  the  argument,  did  not  arise  on  a 
question  including  several  interrogatories  as  to  whether  another 
application  had  been  made,  and  with  what  result,  and  the 
amount  of  existing  insurance,  and  in  what  company.  But  the 
application  or  proposal  contained  two  separate  questions;  the 
first,  whether  a  proposal  had  been  made  at  any  other  office,  and, 
if  so  where ;  the  second,  whether  it  was  accepted  at  the  ordinary 
premium,  or  at  an  increased  premium,  or  declined;  and  con- 
tained no  third  questitm  or  interrogatory  as  to  the  amount  of 
existing  insurance,  and  in  what  company.  The  dngle  answer 
to  both  questions  was,  "Insured  now  in  two  ofSces  for  £16,000 
at  ordinary  rates.  Policies  eflEeeted  last  year."  There  being 
no  specific  interrogatory  as  to  the  amount  of  existing  insurance, 
that  answer  could  apply  only  to  the  question  whether  a  proposal 
had  been  made,  or  to  the  question  whether  it  had  been  accepted, 
and  at  what  rates,  or  declined;  and  as  applied  to  either  of  those 
questions  it  was  in  fact,  but  not  upon  its  face,  incomplete  and 
therefore  untrue.  As  applied  to  the  first  question,  it  diaclosed 
only  some  and  not  all  of  the  pn^KMals  which  had  in  fact  been 
made;  and  as  applied  to  the  second  question,  it  disclosed  only 
the  proposals  which  had  been  accepted,  and  not  these  which 
had  been  declined,  though  the  questicm  distinctly  eu^raced  both. 
That  case  is  thus  oleaiiy  distinguished  in  its  facta  from  the  case 
at  bar.  So  much  of  the  remarks  of  3ir  Oeorge  Jessel,  M.  B.,  in 
delivering  judgment,  as  unpliee  that  an  insurance  c<Hi^any  is 
not  bound  to  look  with  the  greatest  attenticm  at  the  answers 
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of  an  spplicant  to  the  great  number  of  questions  framed  by 
the  company  or  ita  agents,  and  that  the  intentional  omission  of 
the  inaured  to  answer  a  question  put  to  him  is  a  (»mcealment 
which  will  avoid  a  policy  issued  without  further  inquiry,  can 
hardly  be  reconciled  with  the  uniform  current  of  American  deci- 
siona. 

For  these  reasons,  our  conclusion  upon  this  branch  of  the 
case  is  that  there  was  no  error,  of  which  the  company  had  a 
right  to  complain,  either  in  the  refusals  to  rule,  or  in  the  rulings 
made. 

The  only  objection  remaining  to  be  considered  is  that  of  vari- 
ance between  the  declaration  and  the  evidence,  which  is  thus 
stated  in  the  bill  of  exceptions:  "After  the  plaintiff  had  rested, 
the  defendant  asked  the  court  to  rule  that  there  was  a  variance 
between  the  declaration  and  the  proof,  inasmuch  as  the  declara- 
tion stated  the  consideration  of  the  contract  to  be  the  payment 
of  the  sum  of  $152.10  and  of  an  annual  premium  of  $304.20, 
while  the  policy  showed  the  consideration  to  be  the  representa- 
tions made  in  the  application  as  well  as  payment  of  the  afore- 
said sums  of  money,  and  that  an  amendment  to  tie  declaration 
was  necessary ;  but  this  the  court  declined  to  rule,  to  which  the 
defendant  excepted." 

But  the  "consideration,"  in  the  legal  sense  of  the  word,  of  a 
contract  is  the  quid  pro  quo,  that  whidi  the  party  to  whom  a 
promise  is  made  does  or  agrees  to  do  in  exchange  for  the  promise. 
In  a  contract  of  insurance,  the  promise  of  the  insurer  is  to  pay  a 
certain  amount  of  money  upon  certain  conditions;  and  the  con- 
sideration on  the  part  of  the  assured  is  his  payment  of  the  whole 
premium  at  the  inception  of  the  contract,  or  his  payment  of  part 
then  and  his  agreement  to  pay  the  rest  at  certain  periods  while 
it  continues  in  force.  In  the  present  case,  at  least,  the  applica- 
tion is  collateral  to  the  contract,  and  contains  no  promise  or 
agreement  of  the  assured.  The  statements  in  the  application 
are  only  representations  upon  which  the  promise  of  the  insurer 
is  based,  and  conditions  limiting  the  obligation  which  he  assumes. 
If  they  are  false,  there  is  a  misrepresentation,  or  a  breach  of 
condition,  which  prevents  the  obligation  of  the  insurer  from 
ever  attaching,  or  brings  it  to  an  end ;  but  there  is  no  breach  of 
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any  coDtract  or  promise  od  the  part  of  the  aaBured,  for  he  has 
made  none.  In  short,  the  statementa  in  the  application  limit  the 
liability  of  the  insurer,  bat  tb^  create  no  liability  on  the  part 
of  the  assured.  The  ezpreasioQ  at  t^e  beginning  of  the  policy, 
that  the  insorance  is  made  "in  consideration  of  the  representar 
tioua  made  in  the  application  for  this  policy,"  and  of  certain 
gams  paid  and  to  be  paid  for  premiums,  does  not  make  thoae 
representations  part  of  the  consideration,  in  the  technical  senses 
or  rendw  it  necessary  or  proper  to  plead  them  as  snch. 

Judgment  affifmed. 


Frtnid^What  Comtitutet  Frmtd* 

PISH  V.  CLELAND. 
33  niinou,  237.    1864. 

Bboewtth,  J.  The  appellees  filed  a  bill  in  chancery  to  aet 
aside  a  sale  made  by  them  to  the  appellant  of  a  life  estate  in  a 
town  lot  in  JseksonTille,  on  the  ground  of  fraud.  The  specific 
allegations  on  which  relief  is  sought  are:  First.  That  the  parties 
owning  the  remainder,  held  a  meeting  at  Jacksonville,  at  which 
the  appellant  represented  his  wife,  one  of  the  owners,  when  it 
was  concluded  by  them  to  file  a  bill  in  chancery  for  a  partition  of 
the  property,  and  in  order  to  facilitate  the  same  it  was  deemed 
expedient  to  buy  the  life  estate  of  Mrs.  Oleland  on  joint  acconnt^ 
at  the  price  of  $2600  to  $2800,  or  thereabouts;  that  for  this  pur- 
pose the  appellant,  representing  one  of  the  joint  owners,  went  to 
Bock  Island,  where  Mrs.  Cleland  resided,  and  there  purchased 
her  life  estate,  fraadulently  suppressing  what  had  transpired 
between  the  joint  owners  of  the  remainder  at  JackBonville:. 
Second.  That  the  appellant  on  Ihat  occasion  fraudulently  repre- 
sented to  Mrs.  Cleland  that  the  property  could  not  be  sold  unless 
sU  the  persons  interested  therein  were  willing ;  and  that  Hatfield, 
one  of  the  joint  owners,  was  not  willing  to  have  it  sold,  when  he 
well  knew  that  Hatfield  wished  it  partitioned  and  sold.  By 
oeana  of  tiie  suppression  of  what  had  transpired  between  the 

*8m  see.  ao.  ToL  4,  Crdopedla  of  La.w. 
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owners  of  the  rexaainder,  and  Uiese  representations,  the  appelleea 
allege  that  the;  were  induced  to  sell  the  life  estate  in  question 
for  a  grossly  inadequate  consideration. 

In  the  present  case  it  ia  not  material  to  define  the  nature  and 
extent  of  the  appellant's  obligation  to  the  owners  of  the  re- 
mainder. He  may  have  been  under  obligation  to  act  for  them 
and  not  for  himself,  but  their  rights  cannot  he  asserted  by  the 
appellees,  and  are  not  involved  in  the  present  controversy.  It  is 
mentioned  in  the  bill  that  the  appellant  was  the  son-in-law  of 
Mrs.  Cleland,  but  it  is  not  alleged  that  this  relationship  occa- 
sioned any  confidence  between  the  parties.  There  might  have 
been  such  a  confidence  growing  out  of  this  relation  as  to  author- 
ize the  appellees  to  act  upon  the  presumption  that  there  could  be 
no  concealment  of  any  material  fact  from  them,  but  a  court  of 
equity  cannot  afford  relief  on  that  ground  in  the  absence  of  any 
allegation  that  the  parties  acted  on  such  presumption,  and  where 
there  is  no  evidence  from  which  that  fact  can  be  inferred.  Un- 
due concealment  which  amounts  to  a  fraud  from  which  a  court 
of  equity  will  relieve,  where  there  is  no  peculiar  relation  of  trust 
or  confidence  between  the  parties,  is  the  non-disclosure  of  those 
facts  and  circumstances  which  one  party  is  \mder  some  legal  or 
equitable  obligation  to  communicate  to  the  cither,  and  which  the 
latter  has  a  right,  not  merely  in  foro  eonscientke,  bat  juris  et  de 
jure,  to  know.  1  Story's  Eq.  §  207.  The  appellant  was  not 
required  by  thu  well-established  rule  to  disclose  that  the  joint 
owners  of  the  remainder  contemplated  a  partition  and  sale  of 
the  property,  nor  their  estimate  of  the  valne  of  the  life  estate, 
nor  the  object  of  his  visit  to  Boek  Island.  There  is  nothing 
shown  in  the  case  creating  a  legal  or  equitable  obligation  on  his 
part  to  do  so.  The  bill  does  not  allege  any  misrepresentation  of 
the  value  of  the  properly  or  of  the  life  estate  therein,  and  we 
therefore  dismiss  from  oar  consideration  all  the  evidence  in  that 
regard.  The  allegata  must  exist  before  the  court  can  consider 
the  probata. 

The  representation  of  the  appellant  that  the  property  conld 
not  be  sold  without  all  the  parties  interested  therein  consented, 
if  tmderstood  to  mean  that  a  voluntary  sale  could  not  be  made 
without  such  consent,  was  true,  and  one  which  every  one  must 
know  was  true  •  but  if  the  representation  was  undentood  to  meaq 
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that  a  sale  coald  not  be  liad  by  an  order  of  court  without  the 
consent  of  all  parties,  then  it  was  a  represeotatiOD  in  regard  to 
the  Isw  of  the  land,  of  which  the  one  party  is  presumed  to  know 
as  much  as  the  o^Ler.  A  representation  of  what  the  law  will  or 
will  not  permit  to  be  done,  is  one  upon  which  the  party  to  whom 
it  is  made  ha£  no  right  to  rely,  and  if  he  does  so,  it  is  his  own 
folly,  and  he  cannot  ask  the  law  to  relieve  him  from  the  con- 
sequences. The  truth  or  falsehood  of  such  a  representation  can 
be  tested  by  ordinary  vi^lauce  and  attention.  It  is  an  opinion 
in  regard  to  the  law,  and  is  always  understood  as  such.  5  Hill, 
303.  We  have  not  deemed  it  material  to  ascertain  the  truth  or 
falsehood  of  the  alleged  representation  that  Hatfield  was  not 
willing  tlie  property  should  be  sold.  If  untrue,  it  was  only  a 
misrepresentation  in  regard  to  the  sellers'  chance  of  sale,  or  the 
probability  of  their  getting  a  better  price  for  the  property  than 
the  price  ofFered  by  the  appellant  Misrepresentations  of  this 
nature  are  not  alone  sufBoient  ground  for  setting  aside  a  cod- 
tract.  1  Sug.  Vend.  7 ;  12  East,  637.  Our  duty  is  to  administer 
the  law,  and  having  discharged  it,  we  leave  the  parties  before 
the  tribunal  of  an  enlightened  public  and  to  their  own  con- 
sciences. Our  duty  does  not  require  us  to  become  advocates  for 
or  against  them  before  those  tribunals.  The  decree  of  the  court 
below  wiU  be  reversed,  and  the  bill  dismissed. 

Decree  reversed. 


BOSS  V.  DRINKARD'S  ADM-R 
35  Alabama,  434.    1860. 

Action  by  administrator  on  two  bills  of  exchange  drawn  by  B. 
on  defendant  and  by  him  accepted.  Defense,  that  it  was  repre- 
sented to  defendant  and  to  the  drawer  of  the  bill  by  the  payee, 
that  the  billa  were  promissory  notes  and  that  defendant  was 
signing  as  surety  for  B.  Judgment  for  plaintiff.  Defendant 
appeals. 

A.  J.  Waleeb,  C.  J.  .  .  .  We  do  not  deem  it  necessary  to  criti- 
cise the  charges,  as  to  what  would  constitute  a  fraud  in  tbe 
execution  of  the  bilL  We  deem  it  sufficient  for  the  guidance  of 
tile  court  upon  a  future  trial  to  say  that,  if  the  person  who  tocric 
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the  bill,  procured  it  by  a  false  statement  that  it  was  an  ordinary 
note,  when  he  knew  it  to  be  a  bill  of  exchange ;  and  if  the  parties 
who  gave  the  bill,  did  it  in  ignorance  that  it  was  a  bill  of  ex- 
change, and,  tmating  in  the  etat^nent  made  to  them,  were  mis- 
led by  it,  a  fraud  has  been  committed,  and  the  defendant  would 
be  entitled  to  relief  to  the  extent  of  the  injury  done  by  the 
fraud,  as  against  an  indorsee  who  did  not  pay  value.  We  think 
the  law  upon  this  point  is  correctly  stated  in  Townsend  &  Milli- 
keu  T.  Cowles  '31  Ala.  428)  in  the  following  words: 

"If  the  defendant  was  in  fact  ignorant  of  the  law,  and  the 
other  party,  knowii^  him  to  be  bo  and  knowing  the  law,  took 
advantage  of  such  ignorance  to  mislead  him  by  a  lalse  statement 
f  the  law,  it  would  constitute  a  fraud." 

Jt  is  conceivable  that  injory  might  result  from  a  fraudulent 
representation  that  a  bill  of  exchange  was  an  ordinary  promis- 
sory note;  for,  under  our  law,  the  incident  of  damages  upon 
protest  does  not  attach  to  notes,  and  the  makers  of  such  notes 
are  not  precluded  from  making  defences  existing  between  the 
original  parties,  when  they  have  passed  into  the  hands  of  an 
innocent  holder,  as  is  the  case  with  bills  of  exchange,  which  are 
governed  by  the  commercial  law. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 


The  Bepresentation  mvat  be  Made  with  Knowledge  of  its  False- 
kood  or  without  Belief  in  its  Truth. 

CHATHAM  FURNACE  CO.  v.  MOFPATT. 
14?-  Massachiuetts,  403.    1888. 

Tort  for  false  and  fraudnl^it  representations  made  by  the 
defendant,  whereby  the  plaintiff  was  induced  to  take  a  tease  of  a 
mine,  and  to  purchase  certain  "''"'"g  machinery.  Judgment  for 
plaintiff. 

C.  Aujss,  J.  It  is  well  settled  in  this  commonwealth  that  the 
charge  of  fraudulent  intent,  in  an  action  for  deceit,  may  be 
maintained  by  proof  of  a  statement  made,  as  of  the  party's  own 
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knowledge,  which  is  false,  provided  the  thing  stated  ia  not  mere- 
ly a  matter  of  opinion,  estimate,  or  judgment,  bat  is  auseeptible 
of  actual  knowledge ;  and  in  such  ease  it  is  not  neeesBary  to  maike 
any  further  proof  of  an  actual  intent  to  deeeive.  The  fraud 
consists  in  stating  that  the  party  knows  the  thing  to  eziat,  when 
he  does  not  know  it  to  exist ;  and  if  he  does  not  know  it  to  exist, 
he  must  ordinarily  be  deemed  to  know  that  he  does  not.  For- 
getfnlness  of  its  existence  after  a  former  knowledge,  or  a  mere 
belief  of  itfi  existence,  will  not  warrant  or  excuse  a  statement  of 
actual  knowledge.  This  role  has  been  steadi^  adhered  to  in  this 
commonwealth,  and  rests  alike  on  somid  policy  and  on  sound 
legal  principles.  Cole  t.  Cassidy,  138  Mass.  437  j  Savage  v. 
Stevens,  126  Mass.  207;  Tucker  v.  White,  125  Mass.  344;  Litch- 
field T.  Hutchinson,  117  Mass.  195 ;  Milliken  v.  Thomdike,  103 
Mass.  382 ;  Fisher  v.  Mellen,  103  Mass.  503 ;  Stone  t.  Denny,  4 
Met.  151 ;  Page  v.  Bent,  2  Met.  371 ;  Hazard  y.  Irwin,  18  Pick. 
95.  And  though  this  doctrine  has  not  always  been  fully  main- 
tained elsewhere,  it  is  supported  by  the  following  authorities, 
amongst  others:  Cooper  v.  Schlesinger,  IH  U.  S.  148;  Bower  y. 
Fenn,  90  Penn.  St  359 ;  Brownlie  v.  Campbell,  5  App.  Cas.  925, 
953,  by  Lord  Blackburn ;  Reese  Biver  Mining  Co.  y.  Smith,  L.  B. 
4  H.  L.  64,  79,  80,  by  liord  Cairns;  Slim  v.  Croucher,  1  De  G., 
P.  &  J.  518,  by  Lord  Campbell.  See  also  Peek  y.  Derry,  59  L.  T. 
(N.  S.)  78,  which  has  been  published  since  this  decision  was 
announced. 

In  the  present  ease,  the  defendant  held  a  lease  of  land,  in 
which  there  was  iron  ore.  The  mine  had  formerly  beoi  worked^ 
but  operations  had  ceased,  and  the  mine  had  become  filled  with 
water  and  debris.  The  defendant  sought  to  sell  this  lease  to 
the  plaintiff,  and  represented  to  the  plaintiff,  as  of  his  own 
knowledge,  that  there  was  a  large  qnantity  of  iron  ore,  &om 
8,000  to  10,000  tons,  in  his  ore  bed,  uncovered  and  ready  to  be 
taken  ont,  and  visible  whoi  the  bed  was  free  from  water  and 
debris.  The  material  point  was,  whether  this  mass  of  iron  ore, 
which  did  in  tnil^  exist  under  the  ground,  was  within  the  bonn- 
dariee  of  the  land  inclnded  in  the  defendant's  lease,  and  the 
material  part  of  the  defendant's  statement  was,  that  this  was 
in  Us  ore  bed;  and  the  representations  were  not  in  tact  tme 
in  this,  that  while  in  a  mine  connecting  with  the  def Aidant's 
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shafts  tliere  was  ore  snfficient  in  qoaotity  and  location  relative 
to  drifta  to  satiaf y  hifi  representations,  if  it  had  been  in  the  land 
covered  by  the  defendant's  lease,  that  ore  was  not  in  the  de- 
fendant's mine,  but  was  in  the  adjoining  mine;  and  the  defend- 
ant's mine  was  in  fact  worked  out. 

During  the  negotiations,  the  defendant  exhibited  to  the  plain- 
tiff a  plan  of  a  surrey  of  the  mine,  which  had  been  made  for 
him,  and  the  plaintiff  took  a  copy  of  it.  In  making  this  plan,  Uie 
snrveyor,  with  the  defendant's  knowledge  and  assent,  did  not 
take  the  course  of  the  first  line  leading  from  the  shaft  throogh 
which  the  mine  was  entered,  but  assumed  it  to  be  due  north ;  and 
the  defendant  never  took  any  means  to  verify  the  course  of  this 
line.  In  point  of  fact,  this  line  did  not  nm  due  north,  but  ran 
to  the  west  of  north.  If  it  had  run  due  north,  the  survey,  which 
was  in  other  respects  correct,  would  have  correctly  shown  the 
mass  of  iron  ore  in  question  to  have  been  within  the  baundariea 
of  the  land  covered  by  the  defendant's  lease ;  but  in  consequence 
of  this  erroneous  assumption  the  survey  was  misleading,  the 
iron  ore  being  in  fact  outside  of  those  boundaries.  It  thus 
appears  that  the  defendant  knew  that  what  purported  to  be  a 
Hurvey  was  not  in  all  respects  an  actual  surrey,  and  that  the  line 
upon  which  all  the  others  depended  had  not  been  verified,  but 
was  merely  assumed ;  and  this  was  not  disclosed  to  the  plaintiff. 
The  defendant  took  it  upon  himself  to  assert,  as  of  his  own 
knowledge,  that  this  large  mass  of  ore  was  in  his  ore  bed,  that 
is,  within  his  boundaries;  and  in  support  of  this  assertion  he 
exhibited  the  plan  of  tiie  survey,  the  fiist  line  of  which  had  not 
been  verified,  and  was  erroaeons.  Now  this  statement  was  clearly 
of  a  thing  which  was  susceptible  of  knowledge.  A  real  survey, 
all  the  lines  of  which  had  been  properly  verified,  would  have 
shown  with  accuracy  where  the  ore  was  sitnated.  It  was  within 
the  defendant's  knowledge  that  the  first  line  of  the  plan  had  not 
been  verified.  If  under  such  circumstances  he  chose  to  take  it 
upon  himself  to  say  that  he  knew  that  the  mass  of  ore  which  had 
been  discovered  was  in  his  ore  bed,  in  reliance  upon  a  plan 
which  he  knew  was  not  fully  verified,  it  might  properly  be  found 
that  the  charge  of  fraudulent  misrepresentation  was  sustained, 
although  he  believed  his  statement  to  be  true. 

The  case  of  Milliken  v.  Thomdite  (103  Haas.  382)  bears  a 
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conaider&ble  resemblance  to  the  present  in  its  facts.  That  waa  an 
action  by  a  lessor  to  recover  rent  of  a  store,  which  proved  un- 
safe, certain  of  the  walls  having  settled  or  fallen  in  shortly  after 
the  execution  of  the  lease.  The  lessor  exhibited  plans,  and,  in 
reply  to  a  qaestion  if  the  drains  were  where  they  were  to  be 
according  to  the  plans,  said  that  the  store  waa  built  according  to 
the  plane  in  every  particular ;  but  this  appeared  by  the  verdict 
of  the  jury  to  be  erroneous.  The  court  said,  by  Mr.  Justice  Colt, 
that  the  representation  "was  of  a  fact,  the  existence  of  which 
was  not  open  and  visible,  of  which  the  plaintiff  (the  lessor)  had 
superior  means  of  knowledge,  and  the  language,  in  which  it  was 
made  contained  no  words  of  qnalification  or  doubt  The  evi- 
dence fully  warranted  the  verdict  of  the  jury." 

In  respect  to  the  rule  of  damages,  the  defendant  does  not  in 
argmnent  contend  that  the  general  role  adopted  by  the  judge 
was  incorrect,  but  that  it  does  not  sufficiently  appear  what  con- 
siderations entered  into  his  estimate.  No  requests  for  rulings 
upon  this  subject  were  made,  and  there  was  no  error  in  the 
course  pursued  by  the  judge. 

Exceptions  overrvled. 


The  Representation  mfist  AciaaUy  Deceive. 

LEWIS  V.  JEWELL. 
151  Maasachusetls,  345.    1890. 

Tort,  by  the  administratrix  of  the  estate  of  Edward  Lewis,  for 
false  and  fraudulent  representations  made  by  the  defendant  to 
the  intestate  in  a  sale  of  carpets  represented  to  amount  to  900 
yards,  which  in  fact  amounted  to  only  595  yards.  Exceptions  by 
defendant  to  refusal  of  court  to  charge  that  if  intestate  had  full 
means  of  ascertaining  the  number  of  yards  and  had  an  opportn- 
nity  to  inspect  and  measure  them,  the  representations  of  defend- 
ant, though  false  and  intentional,  would  not  entitle  plaintiff  to 
recover,  and  to  the  charge  of  the  court  that  if  defendant  made 
an  intentional  false  representation  to  induce  the  intestate  to  pur- 
thtMO,  and  if  the  intestate,  in  the  axerdse  of  due  care,  relied 
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on  it,  the  jnry  would  be  justified  in  finding  for  the  plaintiff. 
Verdict  for  the  plaintiff. 

Knowi/ton,  J,  The  carpets  boi^ht  by  the  plaintiff's  intestate 
covered  four  floors,  consisting  of  twelve  rooms,  besides  the  hall 
and  stairs,  in  a  dwelling-house.  The  number  of  yards  of  material 
eontuned  in  them  was  an  important  element  in  determining  their 
value,  which  might  be  the  subject  of  a  fraudulent  representation. 
The  representation  of  the  defendant  was  not  a  mere  estimate, 
but  a  stetement  purporting  to  be  made  aa  of  her  own  knowledge, 
and  there  was  evidence  tiding  to  show  that  it  was  known  by 
her  to  be  false.  There  was  also  evidence  that  the  purchaser 
relied  upon  it ;  and  if  the  testimony  introduced  by  the  plaintiff 
was  true,  the  defendant  was  liable  for  fraud,  unless  the  pur- 
chaser was  bound  te  measure  the  carpets  for  himself,  or  to  avail 
himself  of  his  other  opportunities  of  ascertaining  the  quantity. 

Upon  the  evidence  presented,  it  could  not  properly  have  been 
mled,  as  matter  of  law,  that  the  fact£  were  so  obvious  or  so 
easily  discoverable  that  the  plaintiff's  intestate  had  no  right  to 
rely  on  the  defendant's  representations.  In  this  commonwealth, 
and  in  other  American  States,  in  regard  te  representations  by  a 
vendor  in  a  sale  of  land,  it  has  been  held  that,  in  the  absence  of 
other  fraud,  a  vendee  to  whom  boundaries  are  pointed  out  has  no 
T^ht  to  rely  on  the  vendor 's  statements  as  to  quantity,  but  if  he 
deems  the  quantity  material,  he  should  ascertain  it  for  himself. 
Gordon  v,  Parmelee,  2  Allen,  212;  Noble  v.  Gloogins,  99  Mass. 
231,  and  cases  cited;  Parker  v.  Moulton,  114  Mass.  99.  We  are 
of  opinion  that  this  rule  should  not  be  extended  so  as  to  include 
a  case  like  the  present,  and  that  the  instructions  under  which 
the  questions  were  submitted  to  the  jury  were  correct  and  sufS- 
cient 

Exceptions  overruled.* 

*  "Wliere  the  means  of  knowledge  are  at  hand  and  equally  avail- 
able to  both  parties,  and  the  subject  of  purchase  Is  alike  open  to 
their  Inspection,  If  the  purchaser  does  not  arall  himself  of  these 
means  and  opportunities  he  will  not  be  heard  to  aay  that  be  has 
been  deceived  by  the  vendor's  mlsrepresentatlonH.  If,  having  eyes, 
be  will  not  see  matters  direcUy  before  them,  where  no  concealment 
1b  made  or  attempted,  he  will  not  be  entitled  to  favorable  considera- 
tion when  be  complains  that  he  has  suffered  from  bis  own  voluntary 
blindness,  and  has  been  misled  by  overconfldence  In  the  statements 
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MORSE  V.  WOODWORTH. 

155  Mauachtuetts,  233.    1893. 

Action  of  contract  to  recover  the  amount  of  three  promiflaory^ 
notes  given  by  defendant  to  plaintiff,  and  delivered  up  to  de- 
fendant by  plaintiff  and  mntoal  releases  executed  nnder  threats 
of  pnwecntitm  and  arrest  on  a  criminal  charge  of  embezzling 
defendant's  money. 

The  coort  charged  the  jmy  in  sabstasce  that  to  constitate 
doress  by  threats  of  impnsonment  the  threats  must  be  snch  aa 
actually  overcame  the  will  of  the  plaintiff,  and  that  in  testing 
the  question  the  jory  mi^t  conflider  irikether  th^  were  snch  aa 
would  overccnne  the  will  of  a  man  of  ordinary  flnnnoHB;  and 
refused  to  charge,  at  the  request  of  defendant,  that  if  the  de- 
fendant believed  plaintiff  had  wrongfully  taken  money  belong- 
ing to  defendant,  and  no  civil  or  criminal  proceeding  had  been 
begun,  then  mere  threats  of  prosecation  or  arrest  would  not  con- 
stitate duress,  that  mere  threats  of  criminal  prosecution  or  arrest, 
when  no  warrant  has  been  issued  or  proceedings  commenced,  do 
not  constitute  duress.  The  court  referred  to  tiie  ambiguity  in  the 
word  "mere,"  and  reiterated  its  former  charge.  Defendant 
excepted.    Verdict  for  plaintiff. 

ENOvn/roN,  J.  .  .  .  The  only  remaining  ^ceptions  relate  to 
the  requests  of  the  defendant  and  the  rulings  of  the  court  in 
regard  to  duress.  The  plaintiff  contended  that  he  gave  up  the 
notes  and  signed  the  release  under  duress  by  threats  of  impri»- 
onment.  The  question  of  law  involved  is  whether  one  who  be- 
lieves and  has  reason  to  believe  that  another  has  committed  a 

ot  another.  And  the  same  rule  obtains  when  the  complaining  party 
does  not  relf  upon  the  mlBrepreBentatlons,  but  seeks  from  other 
quarters  means  of  verlflcatlan  ot  the  statements  made,  and  acts  upon 
the  Information  thus  obtained." — ISr.  Justice  Field,  in  Slaughter's 
Adm'r  T.  Gerson,  13  Wall.  (TJ.  S.)  3T9,   383. 

*See  Bee.  131,  Vol.  4,  Crclopedta  of  Law. 
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crime,  and  who,  by  threats  of  prosecution  and  imprisonment  for 
the  crime,  overcomes  the  will  of  the  other,  and  induces  him  to 
execute  a  contract  which  he  would  not  have  made  voluntarily, 
can  enforce  the  contract  if  the  other  attempts  to  avoid  it  on  the 
ground  of  dnrees. 

Dtu-ess  at  the  common  law  is  of  two  kinds,  duress  by  imprison- 
ment and  duress  by  threats.  Some  of  the  definitions  of  duress 
per  minas  are  not  broad  enough  to  include  constraint  by  threats 
of  imprisonment.  But  it  is  well  settled  that  threats  of  unlawful 
imprisonment  may  be  mad«  the  means  of  duress,  as  well  as 
threats  of  grievous  bodily  harm.  The  rule  as  to  duress  per  tninas 
has  now  a  broader  application  than  formerly.  It  is  founded  on 
the  principle  that  a  contract  rests  on  the  free  and  voluntary 
action  of  the  minds  of  the  parties  meeting  in  an  agreement  which 
is  to  be  binding  upon  them.  If  an  influence  is  exerted  on  one  of 
them  of  such  a  kind  as  to  overcome  his  will  and  compel  a  formal 
assent  to  an  undertaking  when  he  does  not  really  agree  to  it,  and 
so  to  make  that  appear  to  be  his  act  which  is  not  his  but 
another's,  imposed  on  him  through  fear  which  deprives  him  of 
self-control,  there  is  no  contract  unless  the  other  deals  with  him 
in  good  faith,  in  ignorance  of  the  improper  influence,  and  in  the 
belief  that  he  is  acting  voluntarily. 

To  set  aside  a  contract  for  duress  it  must  be  shown,  first,  that 
the  will  of  one  of  the  parties  was  overcome,  and  that  he  was  thus 
subjected  to  the  power  of  another,  and  that  the  means  used  to 
induce  him  to  act  were  of  such  a  kind  as  would  overcome  the 
mind  and  will  of  an  ordinary  person.  It  has  often  been  held  that 
threats  of  civil  suits  and  of  ordinary  proceedings  against  prop- 
erty are  not  enough,  because  ordinary  persons  do  not  cease  to 
act  voluntarily  on  account  of  such  threats.  But  threats  of  im- 
prisonment may  be  so  violent  and  forceful  as  to  have  that  effect. 
It  must  also  be  shown  that  the  other  party  to  the  contract  is  not, 
through  ignorance  of  the  duress  or  for  any  other  reason,  in  a 
prottion  which  entitles  him  to  take  advantage  of  a  contract  made 
under  constraint  without  voluntary  assent  to  it.  If  he  knows 
that  means  have  been  used  to  overcome  the  will  of  him  with 
whom  he  is  dealing,  so  that  he  is  to  obtain  a  formal  agreement 
which  is  not  a  real  agreement,  it  is  f^inst  equity  and  good  con- 
science for  him  to  become  a  party  to  the  contract,  and  it  is 
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unlawful  for  him  to  attempt  to  gain  a  benefit  from  bucIl  an  in- 
fluence improperly  exerted. 

A  contract  obtained  by  durem  of  unlawful  imprisonment  is 
voidable.  And  if  tbe  imprisonment  is  under  legal  process  in 
regular  form,  it  is  nevertlieleBa  unlawful  as  against  one  who 
procured  it  improperly  for  the  purpose  of  obtaining  the  execu- 
tion of  a  contract;  and  a  contract  obtained  by  means  of  it  is 
voidable  for  duress.  So  it  has  been  said  that  imprisonment 
under  a  legal  process  issued  for  a  just  cause  is  duress  that  will 
avoid  a  contract  if  such  imprisonment  is  unlawfully  used  to  ob- 
tain the  contract.  Sichardson  v,  Duncan,  3  N.  H.  508.  See  also 
Foshay  v.  Ferguson,  5  Hill  (N.  T.),  154;  United  States  v. 
Huefcabee,  16  Wall.  414,  431;  MiUer  v.  Miller,  68  Penn.  St. 
486 ;  Walbridge  v.  Arnold,  21  Conn.  424 ;  Wood  v.  Graves,  144 
Mass.  365,  and  cases  cited. 

It  has  sometimes  been  held  that  threats  of  imprisonment,  to 
constitute  duress,  must  be  of  unlawful  imprisonment.  But  the 
question  la,  whether  the  threat  is  of  imprisonment  which  will  be 
unlawful  in  reference  to  the  conduct  of  the  threatener  who  is 
seeking  to  obtain  a  contract  by  his  threat.  Imprisonment  that 
is  suffered  through  the  execution  of  a  threat  which  was  made  for 
the  purpose  of  forcing  a  guilty  person  to  enter  into  a  contract 
may  be  lawful  as  against  the  authorities  and  the  public,  but 
unlawful  as  against  the  threatener,  when  considered  in  reference 
to  hia  effort  to  use  for  his  private  benefit  processes  provided  for 
the  protection  of  the  public  and  the  punishment  of  crime.  One 
who  has  overcome  the  mind  and  will  of  another  for  his  own 
advantage,  under  such  circumstances,  is  guilty  of  a  perversion 
and  abuse  of  laws  which  were  made  for  another  purpose,  and  he 
is  in  no  position  to  claim  the  advantage  of  a  formal  contract 
obtdned  in  that  way,  on  the  ground  that  the  rights  of  the  par- 
ties are  to  be  determined  by  their  language  and  their  overt  acts, 
without  reference  to  the  influences  which  moved  them.  In  such  a 
ease,  there  is  no  reason  why  one  should  be  bound  by  a  contract 
obtained  by  force,  which  in  reality  is  not  his,  but  another's. 

We  are  aware  that  there  are  cases  which  tend  to  support  the 
contention  of  the  defendant.  Harmon  v.  Harmon,  61  Maine, 
227 ;  Bodine  v.  Morgan,  10  Stew.  426,  428 ;  Landa  v.  Obert,  45 
Texas,  539 ;  Knapp  v.  Hyde,  60  Barb.  80.  But  we  are  of  opinion 
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that  the  view  of  tlie  flubjeet  heretofore  taken  by  this  court,  which 
we  liave  followed  in  this  opinion,  rests  on  Bound  principles,  and 
is  in  conformity  with  most  of  the  recent  decisions  in  such  cases, 
both  in  England  and  America.  Hackett  v.  King,  6  Allen,  58 ; 
Taylor  v.  Jaques,  106  Mass.  291 ;  Harris  t.  Carmody,  131  Mass. 
61 ;  Bryant  v.  Peck  &  Whipple  Co.,  154  Mass.  460 ;  Williams  v. 
Bayley,  L.  R.  1  H.  L.  200;  S.  C,  4  Giff.  638,  663,  note;  Eadie  v. 
Slimmon,  26  N.  T.  9 ;  Adams  v.  Irving  National  Bank,  116  N.  T. 
606 ;  Fol^  T.  Greene,  14  B.  I.  618 ;  Sharon  v.  Oager,  46  Conn. 
189 ;  Bane  v.  Detriek,  52  IlL  19 ;  P^  v.  Oatley,  6  Wia.  42. 

We- do  not  intimate  that  a  note  given  in  consideration  of 
money  embezzled  from  the  payee  can  be  avoided  on  the  ground 
of  duress,  merely  because  the  fear  of  arrest  and  imprisonment,  if 
he  failed  to  p^,  was  one  of  the  inducements  to  the  embezzler  to 
make  the  note.  But  if  the  fact  that  he  is  liable  to  arrest  and  im- 
prisonment is  used  aa  a  threat  to  overcome  his  will  and  compel  a 
settlement  which  he  would  not  have  made  voluntarily,  the  case 
is  different.  The  question  in  every  such  case  is,  whether  his 
liability  to  imprisonment  was  used  against  him,  by  way  of  s 
threat,  to  force  a  settlement  If  so,  the  use  was  improper  and 
unlawful,  and  if  the  threata  were  such  as  would  naturally  over- 
come the  mind  and  will  of  an  ordinwy  man,  and  if  they  over- 
came his,  he  may  avoid  the  settlement.  The  rulings  and  refusals 
to  rule  were  correct. 

Sxceptions  ovemUed, 
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CHAPTER  a 

CCmSIDERATION.* 

The  Consideration  Must  Exist,  iut  May  Consist  of  a  Benefit  to 
the  Maker  of  a  Promise,  or  Some  Loss,  Trouble  or  Incon- 
venience, or  Charge  Upon  the  Forty  to  Whom 
ike  Promise  is  Made. 

COOK  v.  BRADLEY. 

7  Connecticut,  57.    1828. 

Bill  for  the  correction  of  a  mistake  in  a  discharge  given  b^ 
Bradley  to  defendant 's  intestate,  or  for  an  injunction  against  the 
use  of  the  disciiarge  in  an  action  at  law,  then  pending. 

The  action  at  law  waa  on  a  written  instrument  delivered  by 
defendant's  intestate  to  Bradley,  wherein  he  acknowledged  him- 
self indebted  in  the  snm  of  sixty  dollars  to  Bradley  for  necessa- 
ries furnished  by  Bradley  to  the  father  of  the  intestate,  and 
promised  to  pay  the  same  in  case  the  father  failed  to  do  so.  The 
father  had  since  died  without  paying  the  same. 

The  discharge  was  given  in  settlement  of  an  action  of  book 
debt,  and  by  mistake  was  so  drawn  as  to  cover  all  cl^ms  and 
demands  whatever.  Bradley  had  demanded  of  the  intestate  the 
correction  of  the  discharge,  bnt  this  was  refoaed. 

On  demurrer  the  bill  was  adjudged  sufficient.  Defendant  ap- 
pealed 

Daqqett,  J.  The  question  presented  on  this  record  for  dis- 
cnssiou,  arises  on  the  validity  of  the  promise  of  tiie  deceased, 
Henry  Cook,  stated  in  the  bill.  If  no  action  can  be  supported  on 
that  contract,  then  the  interference  of  the  court  to  exercise  its 
chancery  power,  to  explain  or  invalidate  the  discharge,  would  be 
useless ;  and  the  examination  of  other  points  sni^ested  in  ail- 
ment, nnneeessary.    I  am  satisfied,  on  a  full  view  of  the  case, 

•See  Sees.  433  to  461,  Vol.  4,  CTclopedIa  of  Law. 
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that  the  contract  ii  void,  for  want  of  coosideration ;  and  there- 
fore that  ao  action  can  be  supported  on  it. 

1.  The  contract  is  not  a  specialty,  thou^  in  uniting;  nor  is 
it  governed  by  the  law  merchant  applicable  to  negotiable  paper. 
Were  it  of  the  first  description,  by  the  roles  of  the  common  law, 
the  consideration  would  be  locked  up,  and  could  not  be  inqoired 
into.  Were  it  a  note  or  bill  of  exchange,  the  law  merchant  would 
give  to  it  the  same  force  in  relation  to  tliird  persone.  It  ia  true 
that  in  Pillana  &  Koae  v.  Van  Mierop  &  Hopkins  (3  Bnrr.  1664} 
a  sn^estlon  was  made  by  Wilmot,  and  the  judges  who  sat  with 
him  in  the  King's  Bench,  that  mere  want  of  consideratioa  could 
not  be  alleged  in  avoidance  of  a  contract  in  writing.  This  sug- 
gestion was  never  established  as  law ;  and  in  the  case  of  Bann  v. 
Hughes  (7  Term  Bep.  350  a.)  the  true  doctrine  of  the  common 
law  was  laid  down.  A  mere  written  contract  is  upon  the  footing 
of  a  parol  contract,  and  a  consideration  must  be  proved.  This  is 
an  inflexible  rule  of  law ;  and  the  court  is  not  at  liberty,  if  it  had 
the  disposition,  to  subvert  it.    Ex  nudo  pacta  non  oritur  actio. 

2.  What  is  a  consideraticai  sofBcient  to  nphold  a  contract  1 
Here,  too,  the  common  law  furnishes  the  answer ;  a  b^eflt  to  the 
party  promising,  or  a  loss  to  the  party  to  whom  the  promise  is 
made.  The  quantum  of  benefit,  on  the  one  hand,  or  of  loss  on 
the  other,  is  immateriaL  Powell  on  Contracts  343,  344.  To 
multiply  anthorities  on  this  point  is  quite  unnecessary. 

Let  us  now  apply  these  uncontroverted  principles  to  the  case 
before  us.  Could  Henry  Cook  possibly  receive  any  benefit  from 
this  contract?  He  gained  nothing — ^nothing  was  renounced 
hereby.  Was  he  induced  by  any  loss  to  the  promisee  f  He 
advanced  nothing;  he  became  liable  for  nothing;  he  did  not 
forego  anything,  by  or  on  the  ground  of  it  He  had  before,  not 
at  the  request  of  Henry  Cook,  but  of  Jonathan  Cook,  furnished 
the  latter  with  necessaries  for  his  support.  It  is  impossible  to 
discover,  thus  far,  any  consideration  known  to  the  law, 

3.  The  defendant  in  error  still  insiate,  that  the  father  being 
poor  and  unable  to  support  himself,  and  the  son  being  possessed 
of  large  proper^,  a  legal  obligation  rested  on  him  to  pay  for 
these  necessaries  thus  furnished ;  and  a  legal  obligation  is  a  good 
consideration  for  a  prconise.  The  conclusion  is  just,  if  the  prcan- 
isea  are  true.    But  was  there  this  legal  obligation}    If  it  exist. 
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it  it  to  be  fotmd  in  onr  statate  providing  fOr  Ute  sapport  of 
paupen.  Stat.  369.  tit.  73,  c  1.  ProTisiOD  is  there  made,  that 
poor  and  impotent  persons,  onable  to  sapport  themselves,  shall 
be  eapported  hy  their  children,  if  of  sufficient  ability.  The 
mamier  in  which  they  shall  be  compelled  to  furnish  this  support 
is  prescribed.  The  selectmeo  of  the  town  where  the  poor  persons 
reside,  or  <me  or  more  of  their  relations,  may  make  application 
to  the  connty  cotut,  and  the  conrt  may  order  sneh  snpport  to  be 
supplied,  by  tibe  relations  of  the  poor  persons,  from  the  time  of 
such  application.  The  facts  are  to  be  ascertained  by  the  court 
The  provision  is  prospective  only.  It  regards  no  supplies  already 
furnished,  or  expenses  already  incurred;  and  the  liability,  the 
legal  obligation,  is  precisely  as  extensive  aa  the  law  establishes 
it,  and  no  greater.  By  this  statute,  then,  for  these  reasons,  the 
legal  obligation  alleged  in  support  of  this  contract  does  not  ap- 
pear. 

That  such  is  the  eonstruetion  of  this  statute,  I  cite  the  opinicm 
of  the  Supreme  Court  of  Massachusetts  in  Mills  v.  Wyman  (3 
Pick.  Rep.  207,  212)  as  to  a  siuular  statute  of  that  State;  and 
especially  I  rely  on  the  decision  of  ttds  court  in  Wethersfield  v. 
Montague  et  al.,  3  Conn.  Rep.  507.  One  of  the  points  settled  in 
that  case  was,  that  "no  assessment  could  be  made,  by  virtue  of 
this  statute,  for  past  expenditures,  the  provisions  of  the  statute 
being  exclusively  prospective. "  The  principle  then  is,  that  there 
is  no  legal  obligation  to  pay  past  expenditures ;  which  exonerates 
the  sou  in  this  case  from  all  legal  liability  for  the  expenditures 
for  the  father. 

4.  This  opens  to  ns  the  only  remaining  point  The  counsel 
for  the  defendant  in  error  urge,  that  the  son  was  under  a  moral 
obligation  to  support  the  father,  that  this  is  a  sufficient  consid- 
eration to  uphold  the  promise,  and  that,  therefore,  the  son  is 
liabla 

It  cannot  be  successfully  contended,  that  in  every  case  where 
a  person  is  under  a  moral  obligation  to  do  an  act,  as,  to  relieve 
one  in  distress  by  personal  exertions,  or  the  expenditure  of 
money,  a  pnmiise  to  that  effect  would  be  binding  in  a  court  of 
law.  Such  an  idea  is  unsupported  by  principle  or  preced^it 
It  is  a  jnst  rule  of  morality,  that  a  man  should  do  towards  others 
what  he  might  reasonably  expect  from  others  in  like  circum- 
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stances.  This  rule  is  a&netioned  by  the  bluest  authority,  and  is 
very  comprehenaive.  An  affectionate  father,  brother,  or  sister 
has  taken  by  the  hand  the  youngest  son  of  the  family,  given  him 
an  education,  and  placed  him  in  a  sitnation  to  become,  and  h« 
has  become,  afBuent.  The  father,  brother,  or  sister,  by  the  visi- 
tation of  Providence,  has  become  poor,  and  impotent,  and  house- 
less. The  son,  rolling  in  riches,  in  the  overflowings  of  his  grati- 
tude for  kindness  experienced,  contracts  in  writing  to  discharge 
some  portion  of  the  debt  of  gratitude,  by  giving  to  his  destitute 
relative  some  one  of  his  numerous  houses  for  a  shelter,  and  a 
thousand  of  his  many  ^Lonsand  dollars  for  his  subsistence ;  can 
such  a  promise  be  enforced  in  any  judicial  tribunal  t  Municipal 
laws  will  not  decide  what  honor  or  gratitude  ought  to  induce  the 
son  to  do  in  such  a  case,  as  Dr.  Blackstone  remarks  (2  Bla.  Com. 
445),  but  it  must  be  left  to  the  forum  of  conscience. 

It  cannot  be  denied  that  many  distingoished  judges  have  laid 
down  the  principle  that  moral  obligation  is  alone  a  sufficient 
consideration  to  support  a  contract.  Thus  did  Lord  Mansfield, 
in  Cowper,  288,  544.  He  was  followed  by  Mr.  Justice  Buller,  by 
Lord  Ellenborough,  and  other  judges  in  other  cases.  But  it  is 
an  obvious  remark,  that  the  eases  cited  in  illustration  of  those 
positions  were  all  cases  where  a  prior  legal  obligation  had  ex- 
isted, bat  by  reason  of  some  statute,  or  stubborn  rale  of  law,  it 
could  not  be  enforced:  as  a  promise  to  pay  a  debt  barred  by 
bankruptcy,  or  the  statute  of  limitations,  or  a  promise  by  an 
adult  to  pay  a  debt  contracted  during  minority.  In  all  these 
instances  a  good  consideration  existed,  for  each  had  received  a 
benefit. 

All  the  cases  on  this  subject  are  carefully,  and  with  just  dis- 
crinunation,  revised  in  a  note  in  3  Bos.  &  PulL  249,  and  the  tme 
distinctions  taken.  The  law  of  this  note  has  been  recently 
adopted  in  the  Supreme  Court  of  New  York  in  the  cases  of  Smitti 
T.  Ware  (13  Johns.  Rep.  257,  289)  and  Edwards  et  ux  y.  Davis 
(16  Johns.  Bep.  281,  283  n.),  and  in  a  still  later  case  (in  the  year 
1826)  in  Massachosetts,  viz..  Mills  v.  Wyman  (3  Pick.  Bep.  207) 
— a  case  referred  to  above  for  another  purpose.  No  stronger 
case  of  moral  obligation  can  be  found.  "A  son  who  was  of  full 
age  and  had  ceased  to  be  a  member  of  his  father's  family  was 
suddenly  taken  sick  among  strangers,  and  being  poor  and  in 
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distress,  was  relieved  by  the  plaintilT,  and  afterwards  tlu  father 
wrote  to  the  plaintiff,  promising  to  p^  him  the  expenses 
incurred;  it  was  held  that  such  promise  would  not  snstain  an 
action. "  I  am  well  satisfied  with  the  very  able  and  sonnd  reason- 
ing of  the  coart  delivered  by  Chief  Justice  Parker  on  that 


I  will  now  advert  to  the  particular  decisions  of  the  English 
courts  cited  at  the  bar  and  relied  on.  Watson  t.  Torner,  Bull. 
Nisi  Prius,  147.  It  is  no  longer  doubted  that  the  defendants  in 
that  case,  the  overseers  of  the  poor,  were  under  a  legal  obligation 
to  furnish  the  support  for  which  the  promise  was  made.  It  is  a 
case,  therefore,  within  the  rule  in  3  Bos.  &  Pull.  249  n.  The  case 
of  Scott  V.  Nelson,  cited  Esp.  Dig.  95,  and  an  anonymous  case  in 
2  Shower,  184,  teem  to  imply  that  a  father  was  holden  liable  on 
a  promise  to  pay  for  supplies  for  his  bastard  child ;  but  in  my 
opinion,  it  may  be  safely  inferred  from  the  facts  that  the  sup- 
plies were  furnished  on  request,  which  would  make  a  material 
diSerence.  In  Wing  v.  Mill  (1  Bam.  &  Aid.  104)  the  whole  court 
held  that  a  legal  and  moral  obligation  existed.  In  the  case  of 
Bamffi  T.  Hedl^  &  Conway  (2  Taunt  184)  the  court  held,  that 
when  the  parties  to  usurious  securities  stripped  them  of  all  usury, 
and  the  securities  were  given  up  and  cancelled,  by  agreement  of 
the  parties,  and  the  borrower  of  the  money  promised  in  consid- 
eration of  having  received  the  principal,  to  pay  the  same  with 
l^al  interest,  the  promise  was  binding.  This  case  rests  upon  the 
same  principles  which  were  rect^nized  by  this  court  in  the  case 
of  Kilborun  v.  Bradley  {3  Day  356),  where  the  court  decided 
that  if  a  usurious  security  be  given  up,  and  a  new  security  be 
taken  for  the  principal  sum  due  and  legal  interest,  the  latter 
security  will  be  good.  This  bears  not  at  all  upon  the  case  under 
consideration.  The  money  advanced  was  a  good  consideration 
of  the  promise  to  repay  it,  the  usury  being  expunged.  In  the 
case  of  Lee  v.  Muggeridge  et  al.,  executors  of  Mary  Muggeridge, 
deceased  (5  Taunt,  36),  it  was  held  that  a  feme  covert,  having 
given  a  bond  for  money  advanced  to  her  son-in-law,  at  ker  re- 
quest, was  bound  by  a  promise  made  by  her  after  she  became 
discovert.  Mary,  the  obligor  in  that  case,  had  a  large  estate 
settled  to  her  separate  use.  In  this  condition  she  executed  a 
bond  for  money  advanced  to  her  son-in-law,  at  her  request. 
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After  the  death  of  the  husband,  and  while  ^ngle,  she  wrote  a 
letter  promising  to  pa^  the  amount  thus  advanced.  The  court, 
in  giving  their  opinion,  sa^  this  ia  a  promise  foonded  on  a  moral 
obligation,  and  that  it  is  a  good  consideration.  I  should  say  the 
promise  was  founded  on  the  advancement  of  the  money,  at  her 
request,  to  her  son-in-law,  and  as  she  was  incapacitated  to  bind 
herself,  by  reason  of  the  coverture,  when  she  received  the  benefit, 
and  is  therefore  protected  from  liability  by  a  stubborn  rule  of 
law,  yet  if  when  this  rule  of  law  ceases  to  operate  upon  her,  she 
will  promise  to  pay,  it  will  bind  her. 

On  the  whole,  I  am  not  satisfied  that  a  case  can  be  found  in 
the  English  books  in  which  it  has  been  held  that  a  moral 
obligation  is  a  sn^ient  consideration  for  an  e:q>ress  promise, 
though  there  are  many  to  the  contrary,  but  that  It  is  limited  in 
its  application  to  the  cases  where  a  good  and  valuable  considers' 
tion  has  once  existed,  as  laid  down  by  ih.6  Supreme  Court  in 
Massachusetts,  once  and  again  adverted  to. 

I  am  theref(»*e  of  ojHnion  that  there  is  error  in  the  decree 
complained  of,  and  that  the  judgment  be  reversed. 

HosHEB,  C.  J.,  was  of  the  same  opinion. 

Pbtebs  and  Lasuan,  JJ.,  dissented. 

Bbainabd,  J.,  was  absent 

Judgment  reversed. 


HAMER  V.  SIDWAT,  AS  EXECUTOR,  ETC. 

124  N.  Y.  538.    1891. 

(Abbreviated.) 

Appeal  from  order  of  the  GFeneral  Term  of  the  Supreme  Court 
in  the  fourth  judicial  department,  made  July  1,  1890,  which  re- 
versed a  judgment  in  favor  of  plaintiff  entered  upon  a  decision 
of  the  Court  on  trial  at  Special  Term  and  granted  a  new  trial. 

This  action  was  brought  upon  an  alleged  contract. 

The  plaintiff  presented  a  claim  to  the  executor  of  William  £. 
Story,  Sr.,  for  $5,000  and  interest  from  Febroary  6th,  1875.  She 
acquired  it  through  several  metne  assignments  from  William  E. 
Story,  second.    The  claim  being  rejected  by  the  executor,  this  ao- 
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tion  waa  bronglit.  It  appears  that  WiUiam  E.  Story,  Sr.,  wai 
the  uncle  of  William  E.  Story,  second;  that  at  the  celebraticHi 
o£  the  golden  weddii^  of  S&mnel  Story  and  wife,  father  and 
mother  of  William  E.  Stor;,  Sr.,  on  March  20th,  1869,  in  th« 
presence  of  the  family  and  invited  gaests  be  promised  bis  nephew 
that  if  he  would  refrain  from  drinking,  osing  tobacco,  swearing, 
and  playing  cards  or  billiards  for  money  ontil  be  became  twen- 
ty-one years  of  age  he  would  pay  him  a  smn  of  $5,000.  The 
nephew  assented  thereto  and  folly  performed  the  conditiona 
inducing  the  promise.  Wlien  the  nephew  arrired  at  the  age  of 
twenly-one  years,  and  on  January  Slat,  1875,  he  wrote  to  his 
uncle  informing  him  that  he  had  performed  his  part  of  the 
agreement,  and  had  thereby  become  entitled  to  the  sum  of 
$5,000.  The  uncle  received  the  letter,  and  a  few  days  later,  tm 
February  6th,  be  wrote  and  mailed  to  his  nephew  a  letter  in 
which  he  acknowledged  receipt  of  the  nephew's  letter  of  the 
Slat,  and  said  that  the  nephew  should  have  the  $5,000  as  prom- 
ised. The  uncle  died  on  January  29th,  1887,  without  having 
paid  over  to  his  nephew  any  portion  of  the  said  $5,000  and 
interest 

Pabeeb,  J.  The  question  which  provoked  the  most  discussion 
by  counsel  on  this  appeal,  and  which  lies  at  the  foundation  of 
plaintiff's  asserted  right  of  recovery,  is  whether  by  virtue  of  a 
contract  defendant's  testator,  William  E.  Story,  became  in- 
debted to  his  nephew,  William  E.  Story,  second,  on  his  twenty- 
first  birthday  in  the  sum  of  $5,000.  The  trial  Court  found  as 
a  fact  that  "on  March  20th,  1869,  .  .  .  William  E.  Story 
agreed  to  and  with  William  E.  Story,  second,  that  if  he  would 
refrain  from  drinking  liquor,  osing  tobacco,  swearing  and  play- 
ing cards  or  billiarda  for  monc^  until  he  should  become  twenty- 
one  years  of  age,  then  he,  the  said  WiUiam  E.  Story,  would  at 
that  time  pay  him,  the  said  William  E.  Story,  second,  the  sum 
of  $5,000  for  such  refraining,  to  which  the  said  William  B. 
Story,  second,  agreed,"  and  that  he  "in  all  things  fully  per- 
formed his  part  of  said  i^Teement." 

The  defendant  contends  that  the  contract  was  without  oon- 
eideration  to  support  it,  and,  therefore,  invalid.  He  asserts  that 
the  promisee  by  refraining  from  the  nse  of  liquor  and  tobacco 
was  not  harmed,  but  benefited;  that  that  which  he  did  was  beet 
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for  him  to  do  independently  of  his  uncle  'a  promiBe,  and  insista 
that  it  follows  that  unless  the  promisor  -was  benefited,  the  con- 
tract was  without  consideration.  A  contention,  which  if  well 
founded,  would  seem  to  leave  open  for  controversy  in  masy 
cases  whether  that  which  the  promisee  did  or  omitted  to  do  was, 
in  fact,  of  such  benefit  to  him  as  to  leave  no  conaideratioi)  to 
support  the  enforcement  of  the  promisor's  agreement.  Such  a 
rule  could  not  be  tolerated,  and  is  without  foundation  in  the  law. 
The  Exchequer  Chamber,  in  1875,  defined  consideration  as  fol- 
lows; "A  valuable  consideration  in  the  sense  of  the  law  may 
consist  either  in  some  right,  interest,  profit,  or  benefit  accruing 
to  the  one  party,  or  some  forbearance,  detriment,  loss,  or  respon- 
sibility given,  suffered  or  undertaken  by  the  ottier,"  Courts 
"will  not  ask  whether  the  thing  which  forms  the  consideration 
does  in  fact  benefit  the  promisee  or  a  third  party,  or  is  of  any 
substantial  value  to  any  one.  It  is  enou^  that  something  is 
promised,  done,  forborne,  or  suffered  by  the  party  to  whom  the 
promise  la  made  as  consideration  for  the  promise  made  to  him." 
(Anson's  Prin.  of  Con.  63.) 

"In  general  a  waiver  of  any  legal  right  at  the  request  of  an- 
other party  is  a  aufBcient  consideration  for  a  promise."  (Par- 
sons on  Contracts,  444.) 

"Any  damage  or  suspension  or  forbearance  of  a  right  will  be 
sufficient  to  sustain  a  promise,"    (Kent,  VoL  II.,  465,  12th  ed.) 

Pollock,  in  his  work  on  Contracts,  page  166,  after  citing  the 
definition  given  by  the  Exchequer  Chamber  already  quoted,  says : 
"The  second  branch  of  this  judicial  description  ia  really  the 
most  important  one.  Consideration  means  not  so  much  that  one 
party  is  profiting  as  that  the  other  abandons  some  legal  right  in 
the  present  or  limits  his  legal  freedom  of  action  in  the  future  as 
an  inducement  for  the  promise  of  the  first" 

Now,  applying  this  rule  to  the  facts  before  us,  the  promisee 
used  tobacco,  occaaionally  drank  liquor,  and  he  had  a  legal  right 
to  do  so.  That  right  he  abandoned  for  a  period  of  years  upon 
the  strength  of  the  promise  of  the  testator  that  for  such  for- 
bearance he  would  give  him  $5,000,  We  need  not  speculate  on 
the  effort  which  may  have  been  required  to  give  up  the  use  of 
those  stimulants.  It  is  sufflcient  that  he  restricted  Ms  lawful 
freedom  of  action  within  certain  prescribed  limits  upon  the  faith 
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of  hlB  nude's  a^reemeat,  and  now  having  fnlly  performed  the 
conditions  imposed,  it  is  of  no  moment  whether  such  perform- 
ance actually  proved  a  benefit  to  the  promisor,  and  the  Court 
will  not  inqnire  into  it ;  but  were  it  a  proper  subject  of  inqoiry, 
we  see  nothing  in  this  record  that  would  permit  a  determination 
that  the  uncle  was  not  benefited  in  a  legal  sense.  Few  cases  have 
been  found  which  m^  be  said  to  be  precisely  in  point,  bnt  such 
as  have  been  support  the  position  we  have  taken. 

The  order  appealed  from  should  be  reversed  and  the  jadgment 
of  the  Special  Term  affirmed,  with  costs  payable  out  of  the  estate. 

All  concur. 

Order  reversed  and  judgment  of  Special  Term  affirmed. 


CABLILL  V.  CABBOLIC  SMOKE  BALL  COMPANY. 

Law  Reports,  1,  Queen's  Bench  256.    1893. 

Appeal  from  a  decinon  of  HaiAinB,  J. 

The  defendants,  who  were  the  proprietors  and  vendors  of  a 
medical  preparation  called  "The  Carbolic  Smoke  Ball,"  inserted 
in  the  Fall  MaU  Gazette  of  November  13,  1891,  and  in  other 
newspapers,  the  following  advertisement: 

"£100  reward  will  be  paid  by  the  Carbolic  Smoke  Ball  C<mi- 
pany  to  any  person  who  contracts  the  increasing  epidonic  infla- 
enza,  colds,  or  any  disease  caused  by  taking  cold,  after  having 
used  the  ball  three  times  daily  for  two  we^  according  to  the 
printed  directions  eapplied  with  each  baU.  £1000  is  deposited 
with  the  Alliance  Bank,  Begent  Street,  showing  our  sincerity  in 
the  matter. 

"During  the  last  epidemic  of  infiuenza  many  thousand  car- 
bolic smoke  balls  were  sold  as  preventives  sgainst  disease,  and 
in  no  ascertained  case  was  the  disease  contracted  by  those  using 
the  carbolic  smoke  ball. 

"One  carbolic  smoke  ball  will  last  a  family  several  months, 
making  it  the  cheapest  remedy  in  the  world  at  ttie  price,  10s., 
post  free.  The  ball  can  be  refilled  at  a  cost  of  Ss.  Address 
Csrbolic  Smoke  Ball  Company,  27  Princes  Street,  Hanover 
Square,  London." 
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The  plaintiff,  a  lady,  on  the  faith  of  this  advertisement,  bought 
one  of  the  balls  at  a  chemist 'e,  and  used  it  as  directed,  three 
times  a  day,  from  November  20th,  1891,  to  January  17th,  1892, 
when  she  was  attacked  by  influenza.  HavldnB,  J.,  held  that  ahc 
was  entitled  to  recover  the  £100.    The  defendants  appealed. 

LiNDLBT,  L.  J.  [The  Lord  Jnatice  stated  the  faets,  and  pro- 
ceeded:] 

I  come  now  to  the  last  point  which  I  think  reqoires  attention — 
that  is,  the  consideratioQ.  It  has  been  ai^ed  that  this  is  nu<ium 
pactum — ^that  there  is  no  consideration.  We  must  apply  to  that 
ai^oment  the  usual  legal  tests.  Let  us  see  whether  there  is  no  ad- 
vantage to  the  defendants.  It  is  said  that  the  use  of  the  ball  ia 
no  advantage  to  them,  and  that  what  benefits  them  is  the  sale ; 
and  the  case  is  put  that  a  lot  of  these  balls  might  be  stolen,  and 
that  it  would  be  no  advantage  to  the  defendants  if  the  thief  or 
other  people  used  them.  The  answer  to  that,  I  think,  is  as  fol- 
lovrs.  It  is  quite  obvious  that  in  the  view  of  the  advertisers  a 
use  by  the  public  of  their  remedy,  if  they  can  only  get  the 
public  to  have  confidence  enough  to  use  it,  will  react  and  produce 
a  sale  which  is  directly  beneficial  to  tiiem.  Therefore,  the  ad- 
vertisers get  out  of  the  use  an  advantage  which  is  enough  to  con- 
stitute a  consideration. 

But  there  is  another  view.  Does  not  the  person  who  acts  upon 
this  advertisement  and  accepts  the  offer  put  himself  to  some  in- 
convenience at  the  request  of  the  defendants!  Is  it  nothing  to 
use  this  ball  three  times  daily  for  two  weeks  according  to  the 
directions  at  the  request  of  the  advertiser  t  Is  that  to  go  for 
nothing  T  It  appears  to  me  that  there  is  a  distinct  inconvenience, 
not  to  say  a  detriment,  to  any  person  who  so  uses  the  smoke  ball. 
I  am  of  opinion,  therefore,  that  there  is  ample  consideration  for 
the  promise. 

We  were  pressed  upon  this  point  with  the  case  of  Qerhard  v. 
Bates,  which  was  the  case  of  a  promoter  of  companies  who  had 
promised  the  bearers  of  share  warrants  that  they  should  have 
dividends  for  so  many  years,  and  the  promise  as  alleged  was 
held  not  to  show  any  consideration.  Lord  Campbell's  judgment 
when  you  come  to  examine  it  is  open  to  the  explanation,  that 
the  real  point  in  tliat  ease  was  that  the  promise,  if  any,  was  to 
the  original  bearer  and  not  to  the  plaintiff,  and  that  as  the 
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plaintiff  was  not  sning  in  the  name  of  the  original  hearer  there 
was  no  contract  with  him.  Then  Lord  Campbell  goes  <m  to 
enforce  that  view  by  showing  that  there  was  no  conaidei-stion 
shown  for  the  promise  to  him.  I  cannot  help  thinking  that 
Lord  Campbell's  observations  wonld  have  been  very  different  if 
the  plaintiff  in  that  aatiaa  had  been  an  original  bearer,  or  if  the 
declaration  had  gone  on  to  show  what  a  30ciete  OTtonyme  was, 
and  had  alleged  the  promise  to  have  been,  not  only  to  the  first 
bearer,  bnt  to  anybody  who  should  become  the  bearer.  There 
was  no  ench  all^ation,  and  the  Gonrt  said,  in  the  absence  of 
sach  allegation,  they  did  not  know  (judicially,  of  coarse)  what 
a  societe  anonyme  was,  and,  therefore,  there  was  no  considera^ 
tion.  But  in  the  present  case,  for  the  reasons  I  have  given,  I 
cannot  see  the  slightest  difSculty  in  coming  to  the  conclusion  that 
there  is  consideration. 

It  appears  to  me,  therefore,  that  the  defendants  must  perform 
their  promise,  and  if  they  have  been  so  unwary  as  to  expose 
themselves  to  a  great  many  actions,  so  much  the  worae  for  them. 

BovTEN,  L.  J.    I  am  of  the  same  opinion. 

A  further  ai^ument  for  the  defendants  was  that  this  was  a 
nudum  pactum — that  there  was  no  consideration  for  the  promise 
—  that  taking  the  inflnenza  was  only  a  condition,  and  that  the 
using  the  smoke  ball  was  only  a  condition,  and  that  there  was 
no  consideration  at  all — in  fact,  that  there  was  no  request,  ex- 
press or  implied,  to  use  the  smoke  haU.  Now  I  will  not  enter 
into  an  elaborate  discussion  upon  the  law  as  to  requests  in  this 
kind  of  contracts.  I  will  simply  refa*  to  Victors  v.  Daviea  and 
Manning's  note  to  Fisher  v.  Payne,  which  everybody  ought  to 
read  who  wishes  to  embark  in  this  controversy.  The  short,  an- 
swer, to  abstain  from  academical  discussion,  is,  it  seems  to  me, 
that  there  is  here  a  request  to  use  involved  in  the  offer.  Then  as 
to  the  alleged  want  of  consideration.  The  definition  of  "consider- 
ation" given  in  Selwyn's  Nim  Prius,  8th  ed.,  p.  47,  which  is 
cited  and  adopted  by  Tindal,  C.  J.,  in  the  case  of  Laythoarp  v. 
Bryant,  is  this:  "Any  act  of  the  pluntiff  from  which  the  de- 
fendant derives  a  benefit  or  advantage,  or  any  labor  detriment, 
or  inconvenience  sustained  by  the  plaintiff,  provided  such  act 
is  performed  or  such  inconvenience  suffered  by  the  plaintiff, 
with  the  consent  either  express  or  implied,  of  the  defendant." 
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Can  it  be  said  here  that  if  tlie  peraon  who  reads  this  advertise- 
ment  applies  thrice  daily,  for  such  time  as  m^  seem  to  him 
tolerable,  the  carbolic  smoke  ball  to  his  nostrils  for  a  whole  fort- 
night, he  is  doing  nothing  at  all — that  it  is  a  mere  act  which  is 
not  to  connt  toward  consideration  to  gapport  a  promise  (for  the 
law  does  not  require  us  to  measure  the  adequacy  of  the  consid- 
eration). Inconvemence  sustained  by  one  party  at  the  request 
of  the  other  is  enough  to  create  a  conaiderfttion.  I  think,  there- 
fore, that  it  is  consideration  enough  that  the  plaintiff  took  the 
trouble  of  using  the  smoke  balL  But  I  ttunk  also  that  the  de- 
fendants received  a  benefit  from  tiiis  user,  for  the  use  of  the 
smoke  ball  was  contemplated  by  the  defendants  as  being  in- 
directly a  benefit  to  them,  becanse  the  use  of  the  smoke  balls 
would  promote  their  sale. 

Then  we  were  pressed  with  Gerhard  v.  Bates.  In  Gerhard  v. 
Bates,  which  arose  upon  demnrrer,  the  point  upon  which  the 
action  failed  was  that  the  plaintiff  did  not  all^e  that  the  prom- 
ise was  made  to  the  class  of  which  alone  the  plaintiff  was  a 
member,  and  that  therefore  there  was  no  privity  between  the 
plaintiffs  and  the  defendant.  Then  Lord  Campbell  went  on  to 
give  a  second  reason.  If  his  first  reason  was  not  enough,  and  the 
plaintiff  and  the  defendant  there  had  come  t(^;ether  as  con- 
tracting parties,  and  the  only  question  was  considerati(m,  it 
seems  to  me  Lord  Campbell's  reasoning  would  not  have  been 
sound.  It  is  only  to  be  supported  by  reading  it  as  an  additional 
reason-  for  thinking  that  they  had  not  come  into  the  relation  of 
contracting  parties;  but,  if  so,  the  language  was  superfiuons. 
The  truth  is,  that  if  in  that  case  you  had  found  a  contract  be- 
tween the  parties  there  wonld  have  been  no  diflSculty  about  con- 
sideration ;  but  you  conld  not  find  such  a  contract.  Here,  in  the 
some  way,  if  you  once  make  up  your  mind  that  there  was  a 
promise  made  to  this  lady  who  is  the  plaintiff,  as  one  of  the 
public — a  promise  made  to  her  that  if  she  used  the  smoke  ball 
.  three  times  daily  for  a  fortnight  and  got  the  influenza,  she 
shonld  have  £100,  it  seems  to  me  that  her  using  the  smc&e  ball 
was  sufficient  consideration.  I  cannot  picture  to  myself  the  view 
of  the  law  on  which  the  contrary  conld  be  held  when  yon  have 
once  found  who  are  the  contracting  parties.  If  I  say  to  a  person, 
"If  you  use  such  and  such  a  medicine  for  a  week  I  will  give  you 
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£5,"  and  lie  uses  it,  there  is  ample  consideratioQ  for  tlie  promise. 
A.  L.  SuiTH,  L.  J.  Lastly,  it  was  said  that  there  was  no  coa- 
sideration,  and  that  it  was  nudum  pactum.  There  are  two  cod- 
aiderations  here.  One  is  the  consideration  of  the  inconvenience 
of  having  to  use  this  carbolic  smoke  ball  for  two  weeks  three 
times  a  day ;  and  the  other  more  important  consideration  is  tbe 
money  gain  likely  to  accrue  to  the  defendants  by  the  enhanced 
sale  of  the  smoke  balls,  by  reason  of  the  plaintiff's  use  of  them. 
There  is  ample  consideration  to  support  this  promisa  I  have 
only  to  add  that  as  regards  the  policy  and  the  wagering  points, 
in  my  judgment,  there  is  nothing  in  either  of  them. 

Appeal  dismissed. 


Motive  must  be  Distinguished  from  Consideration. 

FINK  v.  COX. 

18  Johnson  {N.  T.),  145.    1820. 

AsBumpeit  to  recover  the  amount  of  a  promissory  note  given 
by  defendant's  testator  to  his  son,  the  plaintiff.  Verdict  for 
plaintiff,  subject  to  the  opinion  of  the  court  as  to  the  law  of  the 
ease.  ' 

Snincbb,  C.  J.,  delivered  the  opinion  of  the  court.  The 
question  in  this  case  is,  whether  there  is  a  sufficient  considera- 
Hoa  for  the  note  on  which  this  suit  is  founded.  It  appears  from 
the  declaration  of  the  testator  when  the  note  was  given,  that  he 
intended  it  as  an  absolute  gift  to  bis  son,  the  pluntiff;  alleging 
that  the  plaintiff  was  not  so  weaJtl^  as  his  brothers,  that  he  had 
met  with  loseea,  and  that  he  and  bis  brothers  had  had  a  contro- 
versy about  a  stall  Such  were  the  reasons  aesigned  for  his 
^ving  the  note  to  the  plaintiff. 

There  can  be  no  doubt  that  a  consideration  is  necessary  to  ap- 
hold  the  promise,  and  that  it  is  competent  for  the  defendant  to 
show  that  there  was  no  consideration.  17  Johns.  Rep.  301; 
Sehoonmaker  v.  Roosa  and  De  Witt.  The  only  consideratitm 
pretended  is  that  of  natural  love  and  affection  from  a  father  to 
a  child ;  and  if  that  is  a  sufficient  consideration,  the  plaintiff  is 
entitled  to  recover,  otherwise  not 
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It  ifi  conceded  that  the  gift,  in  thia  case,  is  not  a  donatio 
cavsa  mortis,  and  cannot  be  supported  on  that  ground.  In  Pear- 
son v.  Pearson  (7  Johns.  Bep.  26)  the  question  was,  whether 
the  gift  of  a  note  signed  by  the  defendant  to  the  plaintiff  was 
such  a  vested  gift,  though  without  consideration,  as  to  be  valid 
in  law;  we  held  that  it  was  not,  and  that  a  parol  promise  to  p^ 
money,  as  a  gift,  was  no  more  a  ground  of  action  than  a  promise 
to  deliver  a  chattel  as  a  gift ;  and  we  referred  to  the  case  of  Noble 
V.  Smith  (2  Johns.  Bep.  52),  where  the  question  underwent  a 
full  discnssion  and  consideration.  The  case  of  Grangiae  v. 
Arden  (10  Johns.  Bep.  293),  was  decided  on  the  principle  that 
the  gift  of  the  ticket  had  been  completed  by  delivery  of  posses- 
sion, and  is  in  perfect  accordance  with  the  former  cases. 

It  has  been  strongly  insisted  that  the  note  in  tlie  preeent  case^ 
although  intended  as  a  gift,  can  be  enforced  on  the  consideration 
of  blood.  It  is  undoubtedly  a  fair  presumption  that  the  testa- 
tor's inducement  to  give  the  note  sprang  from  parental  regard. 
The  consideration  of  blood,  or  natnral  love  and  affection,  is 
sufficient  in  a  deed,  against  all  persons  but  creditors  and  bona 
fide  purchasers ;  and  yet  there  is  no  case  where  a  personal  action 
has  been  founded  on  an  executory  contract,  where  a  considera- 
tion was  necessary,  in  which  the  consideration  of  blood,  or 
natural  love  and  affection,  has  been  held  sufficient.  In  such  a 
case  the  consideration  must  be  a  valuable  one,  for  the  benefit  of 
the  promisor,  or  to  the  trouble,  loss,  or  prejudice  of  the  prom- 
isee. The  note  here  manifested  a  mere  intention  to  give  the  one 
thousand  dollars.  It  was  executory,  and  the  promisor  bad  a 
locus  poenitentiae.  It  was  an  engagement  to  give,  and  not  a  gift. 
None  of  the  cases  cited  by  the  plaintiff's  counsel  maintains  the 
position,  that  because  a  parent,  from  love  and  natural  affection, 
engages  to  g^ve  bis  son  money,  or  a  chattel,  that  such  a  promise 
can  be  enforced  at  law. 

Judgment  for  ike  defendant. 
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ForbeofWics  to  Sue  is  a  VaUd  Consideration  unlau  the  Claim 
ii  Wholly  False.* 

PENNSYLVANIA  COAL  CO.  v.  BLAKE. 

85  New  York,  226.     i881. 

Action  to  foreclose  a  mortgage.  Jadgment  in  favor  of  plain- 
tiff. Appeal  from  decision  of  the  General  Term  of  tlie  Suprone 
Court  afflrming  judgment. 

In  March,  1873,  plaintiff  agreed  with  B.  &  Ca  that  if  B.  & 
Co.  would  give  their  notes  secured  b?  a  mortgage  on  the  separate 
estate  of  B.  's  wife,  the  defendant,  it  would  grant  an  extension  of 
time  on  a  debt  then  due  from  B.  &  Co.  to  plaintiff.  The  notes 
were  given  in  pursuance  of  the  agreement,  and  about  three  we^a 
later  defendant  executed  the  mortgage  in  question.  Defendant 
testified  that  she  never  received  any  consideration  for  executing 
the  mortgage,  that  she  never  requested  an  extension  of  time  for 
B.  &  Co.  from  plaintiff,  nor  did  she  know  whether  or  not  an 
extension  had  ever  been  given, 

PoLQEB,  C.  J.    The  first  point  made  by  the  appellant  is,  that 
the  mortgage  given  by  her  was  without  consideration,  and  is  ~ 
void. 

It  is  ao,  that  the  appellant  took  no  money  consideration,  nor 
any  strictly  personal  benefit,  for  the  giving  of  the  mortgage  hy 
her.  It  was  made  for  the  benefit  of  others  than  her,  entirely  as 
a  seeority  for  debts  owing  by  them,  and  to  procure  for  them  fur- 
ther credit  and  favor  in  business.  In  other  words,  the  lands  of 
the  appellant  became  the  surety  for  tJie  liabilities  of  the  business 
firm  of  which  her  husband  was  a  member.  It  is  ao,  also,  that 
the  contract  of  surety  needs  a  consideration  to  sustain  it,  as  well 
as  any  other  contract,  Bailey  v.  Freeman,  4  Johns.  280;  liwa.- 
ard  V.  Vredenburgh,  8  Id.  29.  But  that  need  not  be  something 
passing  from  the  creditor  to  the  surety.  Benefit  to  the  principal 
debtor,  or  harm  or  inconvenience  to  the  creditor,  is  enough  ta 
form  a  consideration  for  the  guaranty ;  and  the  consideration  in 
that  shape  may  be  executory  as  well  as  executed  at  the  time. 
McNaught  V.  McClaughry,  42  N.  Y.  22 ;  8  Johns.,  ntpro.  Now 
•  See  Sec.  446,  ToL  4,  CjclopedU  of  Law. 
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here  was  an  agreement  by  the  plaintiff  to  extend  the  payment  of 
part  of  the  debt  owing  by  the  principal  debtor  for  a  definite  time, 
if  the  debtor  would  procure  the  mortgage  of  the  appellant  as  a 
aecnrity  for  the  ultimate  payment  of  the  amount  of  the  debt  thus 
extended.  Sage  v.  WUcox,  6  Conn,  81;  Breed  v.  HiUhonae,  7  Id. 
523.  Though  the  actual  execution  of  the  mortgage  by  the  appel- 
lant was  on  a  day  subsequent  to  that  of  the  agreement  between 
the  creditor  and  the  principal  debtors,  and  subsequrait  to  the 
dates  of  the  extension  notes,  the  mortgage  and  the  notes  were 
made  in  pursuance  of  that  agreement,  in  consideration  of  it  and 
to  carry  it  oat  The  findings  are  full  and  exact  on  this  point, 
and  are  sustained  by  the  testimony.  There  is  no  proof  that  the 
actual  deliTery  of  the  notes  and  mortgage  was  not  cotemporane- 
008;  though  the  dates  of  the  notes  and  the  mortgage  and  the 
entry  of  credit  in  the  books  of  the  plaintiff  do  not  correspond. 
All  was  done  in  pursuance  of  one  agreement,  and  the  plaintiff 
was  not  bound  to  forbearance  until  Ihe  mortgage  was  delivered. 
It  was  not  until  then  that  the  agreement  to  forbear  was  fixed  and 
the  consideration  of  benefit  to  the  principals  was  hod.  It  was 
not,  therefore,  a  past  consideration. 

It  follows  that  the  judgment  appealed  from  should  be  afSimed, 
All  concur. 

Judgment  affirmed. 


Unreal  Considerations. — Performance  of  Legal   Duty,   N&t   a 
Valid  CoiuideraUon, 

SMITH  V.  WHILDIN. 
JO  Pennayhtatua  State,  39.   1848. 

In  error  from  the  Common  Pleas  of  PhUadelphia. 

Assumpsit  on  the  common  counts.  The  plaintiff,  who  was  a 
constable  in  Philadelphia,  proved  that  the  defendant  had  offered 
him  a  reward  of  $100  for  the  arrest  of  one  M.  Crossin,  against 
whom  warrants  bad  been  issued  on  a  charge  for  obtaining  goods 
under  false  pretenses. 

Coui/FEB,  J.    There  was  no  e(nmderation  for  the  promise,  and 
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the  court  below  therefore  nuBCOQceived  the  law.  It  is  the  dufy 
of  a.  constable  to  pnnme,  search  for,  and  arrest  offenders  againrt 
whom  criminal  process  is  put  into  hia  hands.  It  is  stated  in 
Com.  Digest  {title  Justice  of  the  Peace,  B.  79)  that  the  duty 
of  a  constable  requirss  him  to  do  his  utmost  to  discover,  pursue, 
and  arrest  felons.  The  office  of  constable  is  created  not  for  the 
private  emolument  of  the  holder,  bat  to  conserre  the  public 
peace,  and  to  execate  the  criminal  law  of  the  conntrT'.  Se  is 
not  the  agent  or  ranployee  of  the  private  prosDcntor,  but  the 
minister  of  the  law,  doing  the  work  of  the  public,  which  tw  is 
bound  to  do  faithfully  for  the  fee  prescribed  hy  law,  to  be  paid 
as  the  law  directs.  And  it  would  be  against  public  policy  as  well 
as  against  law  to  hold  otherwise. 

There  are  things  which  a  constable  is  not  officially  bound  to 
do,  such  as  to  procure  evid^ice,  and  the  like,  and  for  this  he 
may  perhaps  be  allowed  to  contract.  And  this  is  the  full  extent 
of  the  principle  in  the  case  cited  from  11  Ad.  and  El.  856.  But 
it  has  been  held  that  even  a  sailor  cannot  recover  for  extra  work 
on  a  promise  by  the  master  to  pay  for  extra  work  in  managing 
the  ship  in  peril,  the  sailor  being  bound  to  do  his  utmost  inde> 
pendently  of  any  fresh  contract  Stilk  v.  Hjnnck,  2  Camp.  317, 
and  the  cases  there  cited. 

It  would  open  a  door  to  profligacy,  chicanery,  and  corruption, 
if  the  ofBcers  appointed  to  cany  out  the  criminal  law  were  per- 
mitted  to  stipulate  by  private  contract ;  it  would  open  a  door  to 
the  escape  of  offenders  by  culpable  supineness  and  indifference 
on  the  part  of  those  officers,  and  compel  the  injured  p^wins  to 
take  upon  themselves  the  burden  of  public  prosecutions.  It 
ought  not  to  be  pennitted.  Ccmstables  must  do  their  utmost 
to  discover,  pursue,  and  arrest  offenders  within  their  township, 
district,  or  jurisdiction,  without  other  fee  or  reward  than  that 
given  by  the  law  itself. 

Judgment  reversed,  and  a  venire  de  novo  awarded* 

*"Tbe  defendants  executed  an  agreement  In  writing  to  paj 
monejrs  to  any  person  funHshlBg  evidence  which  woald  lead  to  tbe 
conviction  of  persona  Implicated  In  tta«  commlHslon  ot  a  crlma.  The 
agreement  was  dellrered  to  the  plaintiff.  It  contained  a  clause  agree- 
i&C  to  pa;  plaintiff  certain  expeoses  In  InveetlKatlng  the  matter  of 
tbe  offence.     The  plaintiff  rendered  fierricea   In  re^rd  to  dlscorsr- 
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Unreal  Conaideration»—A  Promiis  to  Take  Fart  in  Discharge  of 
an  Entire  Debt  is  not  Binding  for  Want  of  a  Consideration, 
jMtt  a  Composition  by  a  Deitor  with  Creditort  is  an  Excep- 
tint  to  the  Bute.* 

WILLIAMS  V.  0AERIN6T0N. 

1  BiUon  (N.  T.  C.  P.),  515.    18S7. 

Aeti(ni  for  debt.  Defense,  accord  and  Batiafacticm  by  compo- 
BHion.  Appeal  from  judgment  of  Uarme  Court  iq  favor  q£ 
plaintiff. 

Def^idant  havizig  made  a  eompositjon  with  aereral  of  hia 
oreditors  at  forty  cents  on  tite  dollar,  made  a  similar  agreement 
vith  plaintifb  by  which  he  agreed  to  pay  them  forty  cents  on 
the  dollar,  and  did  pay  them  sach  amount,  and  received  a  re- 
ceipt in  full  of  their  account.  Defendant  at  the  same  time  gave 
to  plaintifk  a  sealed  jnstmment  by  which  he  bound  himself 
to  pay  to  them  an  additional  forty  per  cent  as  soon  as  his  com- 
promise should  be  effected,  on  condition  that  plaintiff  sign  a 
paper  purporting  to  compromise  hia  indebtedness  to  them  for 
forty  per  cent.  The  composition  vas  nerw  completed,  and 
plaintiffs  bring  tlus  action.  There  was  no  evidence  that  plain- 
tiffs ever  exeouted  a  compodtiMi  deed,  or  tiiat  other  creditors 
were  indneed  to  enter  into  a  oonpromiee  in  consequence  of  the 
agreement  with  plaintiffs. 

Dalt,  J.    It  yim  essential.  In  tliis  ease,  M  Aow  that  other 

Imt  eTtdraee  utd  oatudaK  tlw  skka  to  be  prodaeed  at  tbe  trial.  The 
yUntlfl  TCs  depstr  sbulfl  sf  Los  A«s^ea  Ceanty,  and  the  offence 
WM  c(»niaHted  &Md  tke  trial  had  la  aiotb«r  connty. 

Aa  tbe  plalntlft  liad  no  lasal  dntj  to  perform,  br  virtue  of  hU 
•ffloe  of  depnty  sheriff,  In  regard  to  dtscorerlng  the  evidence  and 
esiiBlng  It  to  be  produced,  having  no  writ  to  execnte,  and  the  offence 
having  been  committed  and  tbe  trial  had  oat  ol  his  county,  we  do 
not  think  the  policy  of  the  law  forbade  hie  receiving  tbe  compensa- 
tion. It  was  not  compenaation  for  the  performance  of  any  duty 
enjoined  upon  bin  by  law."— Myrick,  J.,  In  HairU  v.  More,  70  Cal.  502. 

*8ee  aecm  »7-UB.  ToL  4.  OrelopedU  of  Law. 
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creditors  kad  eonsented  to  accept  the  forty  per  cent  in  dia- 
charge  of  their  claims  in  conseqnence  of  tba  pUinti%  consult- 
ing to  do  so.  The  consideration  which  supports  such  sn  agree- 
ment, when  it  is  not  under  seal,  is  tlie  mutual  understanding, 
among  all  who  become  parties  to  it,  that  each  is  to  take  the 
composition  agreed  upon,  and  forbear  further  to  press  or  insist 
Qpon  their  claims.  It  is  said  in  Good  v.  Cheesoian  (2  Bam.  & 
Adolph.  328),  by  Lord  Tenterden,  "that  a  creditor  shall  not 
bring  an  action  where  others  have  been  induced  to  join  him  in 
a  composition  with  the  debtor;  each  party  giving  the  rest  rea- 
son to  believe  that,  in  consequence  of  such  engagement,  his  cb- 
mand  will  not  be  enforced.  This  is,  in  fact,  a  new  agreement, 
subBtituted  for  the  original  contract  with  the  debtor;  the  con- 
sideration to  each  creditor  being  the  engagement  of  the  others 
not  to  press  their  individual  claims."  It  must  appear  that  the 
act  of  the  plaintiff,  in  accepting  the  forty  per  cent,  operated 
as  an  inducement  to  other  creditors  to  do  the  same,  otherwisa 
it  is  but  the  acceptance  of  a  lesser  sum  for  a  greater,  which  is 
no  satisfaction.  Thus  in  Lowe  v.  Equitar  (7  Prico,  604),  the 
plaintiff  agreed  with  the  defendant  to  execute  a  deed  of  com- 
position with  the  other  creditors,  and  take  the  benefit  of  the  com- 
position with  them,  in  consideration  that  the  defendant  would 
also  deliver  to  him  a  picture  of  the  value  of  £500,  The  picture 
was  delivered  and  accepted  by  the  plaintiff  in  full  satisfaction 
of  his  claim,  and  the  defendant  and  all  the  other  creditors, 
except  the  plaintiff,  signed  the  composition  deed.  The  plaintiff 
sued  for  the  original  debt,  and  a  plea  setting  up  these  facts 
was  held  to  be  no  bar.  I  am  inclined  to  think,  from  the  report 
of  this  case,  that  the  picture  was  accepted  in  lien  of,  or  as  a 
payment  of  the  composition,  and  if  so,  it  was  a  case,  in  its  es- 
sential features,  like  tha  present.  Where  creditors  meet  to- 
gether, and  the  terms  of  the  compositicm  are  arranged,  as  was 
the  case  in  Cockshott  v.  Bennett  (2  Term  Rep.  763),  or  as  in 
Qood  v.  Cheesman,  supra,  put  their  names  to  an  agreement  or 
mesmorandnm  of  the  term,  fill  the  creditors  present  at  such 
meeting,  or  all  who  sign  the  writing,  enter  into  a  mutual  en- 
gagement, each  with  the  other,  to  accept  the  amount  proposed 
by  way  of  compromise,  and  to  forbear  further  to  insist  upon 
their  claima.    Where  creditors  thus  mutually  agree  with  each 
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other,  the  beneficial  cooBidei'ation  to  eaah  creditor  is  the  en> 
gagement  of  the  rest  to  forbear.  A  fond  is  thereby  secured  for 
the  general  adTantage  of  all;  and  if  any  one  of  the  parties  were 
allowed  afterwards  to  enforce  his  whole  claim,  it  would  operate 
to  the  detriment  of  the  other  creditors  who  have  relied  upon  his 
agreement  to  forbear,  and  might  even  deprive  them  of  the  som 
it  was  mutually  agreed  they  should  receive,  by  putting  it  out 
of  the  power  of  the  debtor  to  carry  oat  the  composition.  I 
know  of  no  ease,  however,  in  which  an  acceptance,  by  a  creditor 
from  his  debtor,  of  a  certain  stun  in  discharge  of  his  debt, 
where  other  creditors  have  done  the  same,  has  been  held  to  be 
a  satisfaction,  onless  there  was  something  In  the  case  to  show 
that  the  other  creditors  acted  with  the  knowledge  of  his  con- 
currence, and  it  could  be  assumed  that  their  agreement  neces- 
sarily contemplated  and  was  founded  in  the  benefit  and  advan- 
tage to  be  derived  from  his  agreement  also  to  forbear — in  the 
language  of  Lord  Tenterden,  that  th^  "were  induced  to  join 
him  in  the  composition."  It  is  very  probable,  in  this  case,  that 
such  was  the  fact — very  probable  that  the  plaintiffs  signed  the 
composition,  but  nothing  of  the  kind  appears  in  the  evidence. 
For  all  that  appears  in  the  testimony,  the  other  creditors  may 
have  accepted  the  forty  per  cent  without  knowing  that  the 
plaintifEs  had  received  that  sum,  or  had  agreed  to  accept  it. 
We  would  not  be  justified  in  presuming,  upon  this  evidence, 
that  they  did,  against  what  must  be  regarded  as  a  direct  find- 
ing by  the  judge  below,  that  they  did  not  We  would  have  to 
hold  that  the  judgment  he  gave  was  against  evidence,  and  we 
could  not,  I  think,  go  that  length. 

The  judgment  must  be  affirmed;  but  as  the  question  is  not 
very  fully  discussed  by  eithra  party  npon  the  written  ai^oment 
submitted,  and  as  it  is  of  a  good  deal  of  practical  importance, 
I  think  the  defendant  should  be  allowed,  if  he  wishes  it,  to 
carry  the  ease  to  the  Court  of  Appeals. 

Bbu>t,  J.,  dissented. 

Judgment  (^rmed. 
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An  Executory  or  Executed  Consideration  v  VtUid,  hut  not  on* 
that  is  Past,  Since  the  Latter  u  Bated  Upon  Motive  and 
not  upon  Consideration.* 

MILLS  V.  WYMAN. 
3  Pickering  (Mass.),  307.    1836. 

Action  of  assumpsit  to  recover  compensation  for  the  board 
and  care  of  defendant's  adolt  son  who  fell  sick  amon^  strangers, 
and  was  provided  for  under  these  circnmstances  by  the  plain- 
tiff, the  defendant  having  afterwards  written  to  the  plaintifl 
promising  to  pay  him  for  expenses  incurred. 

Pa&kbr,  C.  J.  General  roles  of  law  established  for  the  pro- 
tection and  aecurity  of  honest  and  fair-minded  men,  who  may 
inconsiderately  make  promises  without  any  equivalent,  will 
sometimes  screen  men  of  a  different  character  from  engage- 
ments which  they  are  bound  in  foro  consdentiae  to  perform. 
This  is  a  defect  inherent  in  all  human  systems,  of  legislation. 
The  rule  that  a  mere  verbal  promise,  without  any  consideration, 
cannot  be  enforced  by  action,  is  universal  in  its  application, 
and  cannot  be  departed  from  to  suit  particular  cases  in  which 
a  refusal  to  perform  snch  a  promise  may  be  disgraceful 

The  promise  declared  on  in  this  case  appears  to  have  been 
made  without  any  legal  consideration.  The  kindness  and  serv- 
ices towards  the  sick  son  of  the  defendant  were  not  bestowed 
at  his  request.  The  son  was  in  no  respect  under  the  care  of  the 
defendant.  He  was  twenty-five  years  old,  and  had  long  left 
his  father's  family.  On  his  return  from  a  foreign  country,  he 
fell  sick  among  strangers,  and  the  plaintiff  acted  the  part  of  the 
good  Samaritan,  giving  him  shelter  and  comfort  until  he  died. 
The  defendant,  his  fatiier,  on  being  informed  of  this  event, 
inflaenced  by  a  transient  feeling  of  gratitude,  promises  in 
writing  to  pay  the  plaintiff  for  the  expenses  he  had  incurred. 
But  he  has  determined  to  break  this  promise,  and  is  willing 
to  have  his  case  appear  on  record  as  a  strong  example  of  par- 
ticular injustice  sometimes  necessarily  reeulting  from  the  opera- 
tion of  general  rules. 

•Sea  Sec  460.  Vol.  4,  Oyolopedia  of  Law. 
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It  ifl  aaid  a  mors!  obligation  is  a  aufflcient  consideration  to 
support  an  eiipreaa  promise,  and  some  authorities  lay  down  the 
rule  thus  broadly;  but  upon  examination  of  the  cases  we  are 
satisfied  that  the  universality  of  the  rule  cannot  be  supported, 
and  that  there  must  have  been  some  pre-existing  obligation, 
which  has  become  inoperative  by  positive  law,  to  form  a  basis 
for  an  effective  promise.  The  cases  of  debts  barred  by  the 
statute  of  limitations,  of  debts  incurred  by  infants,  of  debts 
of  bankrupts,  are  generally  put  for  illustration  of  the  rale. 
Express  promises  founded  on  such  pre-existing  equitable  obli- 
gations may  be  enforced;  there  is  a  good  consideration  for  them; 
they  merely  remove  an  impediment  created  by  law  to  the  re- 
covery of  debts  honestly  due,  but  which  public  policy  protects 
the  debtors  from  being  compelled  to  pay.  In  all  tiiese  cases 
there  was  originally  a  guid  pro  quo;  and  accordii^  to  the  prin- 
ciples of  natural  justice,  the  party  receiving  ought  to  pay;  but 
the  l^jslature  has  said  he  shall  not  be  coerced ;  then  comes  the 
promise  to  pay  the  debt  that  is  barred,  the  promise  of  the  man 
to  pay  the  debt  of  the  infant,  of  the  discharged  bankrupt  to 
restore  to  his  creditor  what  by  the  law  he  had  lost.  In  all  these 
cases  there  is  a  moral  obligation  founded  upon  an  antecedent 
valuable  consideration.  These  promises,  therefore,  have  a  sound 
legal  basis.  They  are  not  promises  to  pay  something  for  noth- 
ing; not  naked  pacts;  but  the  voluntary  revival  or  creation  of 
obligation  which  before  existed  in  natural  law,  but  which  has 
been  dispensed  with,  not  for  the  benefit  of  the  part?  obliged 
solely,  but  principally  for  the  public  convenience.  If  moral 
obligation,  in  its  full^  sense,  is  a  good  substratum  for  an  ex- 
press promise,  it  is  not  easy  to  perceive  why  it  is  not  equally 
good  to  support  an  implied  promise.  What  a  man  ought  to  do, 
generally  he  ought  to  be  made  to  do,  whether  he  promise  or  re- 
fuse. But  the  law  of  society  has  left  most  of  such  obligations 
to  the  interior  forum,  as  the  tribunal  of  conscience  has  been 
aptly  called.  Is  there  not  a  moral  obligation  npon  every  son 
who  has  become  affluent  by  means  of  the  education  and  advan- 
tages bestowed  npon  him  by  his  father,  to  relieve  ^lat  father 
from  pecuniary  embarrassment,  to  promote  bis  comfort  and 
happiness,  and  even  to  share  with  him  his  riches,  if  thereby  he 
will  be  nuide  happy  f    And  yet  such  a  son  may,  with  impunity. 
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leave  each  a  father  in  any  degree  of  pennty  above  that  which 
will  expose  the  community  in  which  he  dwells  to  the  danger  of 
being  obliged  to  preserve  him  from  absolute  want  la  not  a 
wealthy  father  under  strong  moral  obligation  to  advance  the 
Interest  of  an  obedient,  well-disposed  son,  to  furnish  bim  with 
the  means  uf  acquiring  and  maintaining  a  becoming  rank  in 
life,  to  rescue  him  from  the  horrors  of  debt  incurred  by  mis- 
fortune! Yet  the  law  will  uphold  him  in  any  degree  of  par- 
simony, short  of  that  which  would  reduce  his  son  to  the  neces- 
sity of  seeking  public  charity. 

Without  doubt,  there  are  great  interests  of  society  which  jus- 
tify withholding  the  coercive  arm  of  the  law  from  these  duties 
of  imperfect  obligation,  as  they  are  called;  imperfect,  not  be- 
cause they  arc  less  binding  upon  the  conscience  than  those 
which  arc  called  perfect,  bat  because  the  wisdom  of  the  social 
law  does  not  impose  sanctions  upon  them. 

A  deliberate  promise,  in  writing,  made  freely  and  without 
any  mistake,  one  which  may  lead  the  party  to  whom  it  is  made 
into  contracts  and  ^[penses,  cannot  be  broken  without  a  vio- 
lation of  moral  duty.  But  if  there  was  nothing  paid  or  prom- 
ised for  it,  the  law,  perhaps  wisely,  leaves  the  execution  of  it  tc 
the  conscience  of  him  who  makes  it.  It  is  only  when  the  parly 
making  the  promise  gains  something,  or  he  to  whom  it  is  made 
loses  something,  that  the  law  gives  the  promise  validity.  And 
in  the  case  of  the  promise  of  the  adult  to  pay  the  debt  of  the 
infant,  of  the  debtor  discharged  by  the  statute  of  limitations  or 
bankruptcy,  the  principle  Is  preserved  by  looking  back  to  the 
origin  of  the  transaction,  where  an  equivalent  is  to  be  found. 
An  exact  equivalent  is  not  required  by  the  law ;  for  there  being 
a  consideration,  the  parties  are  left  to  estimate  its  value: 
though  here  the  courts  of  equity  will  step  in  to  relieve  from 
gross  inadequacy  between  the  consideration  and  the  promise. 

These  principles  are  deduced  from  the  general  current  of 
decided  cases  npon  the  subject,  as  well  as  from  the  knovm  max- 
ims of  the  common  law.  The  general  position,  that  moral  obli- 
gation is  a  sufficient  consideration  for  an  express  promise,  is 
to  be  limited  in  its  application,  to  cases  where  at  some  time  or 
other  a  good  or  valuable  consideration  has  existed, 
A  legal  obligation  is  always  a  snfBcient  consideration  to  sup- 
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port  either  an  ezpien  or  as  implied  promise;  bucIl  as  an  in- 
fant's debt  for  necessaries,  or  a  father's  promise  to  pay  for  the 
support  and  education  of  his  minor  children.  Bat  when  the 
child  shall  have  attained  to  manhood,  and  shall  have  become  his 
own  a^nt  in  the  world's  busineBs,  the  debts  be  incurs,  what- 
ever may  be  their  nature,  create  no  obligation  apon  the  father; 
and  it  seems  to  follow,  that  his  promise  founded  upon  such  a 
debt  has  no  l^ally  binding  force. 

The  cases  of  instruments  nnder  seal  and  certain  mercantile 
contracts,  in  which  considerationB  need  not  be  proved,  do  not 
contradict  the  principles  above  snggested.  The  first  import  a 
consideration  in  themselves,  and  the  second  belong  to  a  branch 
of  the  mercantile  law,  which  has  found  it  necessary  to  disre- 
gard the  point  of  consideration  in  respect  to  instruments  ne- 
gotiable in  their  nature  and  essential  to  the  interests  of  com- 
merce. 

Instead  of  citing  a  multiplicity  of  cases  to  support  the  posi- 
tions I  have  taken,  I  will  only  refer  to  a  very  able  review  of 
all  the  eases  in  the  note  in  3  Bos.  &  Pull.  249.  The  opinions 
of  the  judges  had  been  variant  for  a  long  course  of  years  upon 
this  subject,  but  there  seems  to  be  no  case  in  which  it  was 
nakedly  decided  that  a  promise  to  pay  the  debt  of  a  son  of  fuU 
age,  not  living  with  his  father,  though  the  debt  were  incurred  Dy 
sickness  which  ended  in  the  death  of  the  son,  without  a  pre- 
vious request  by  the  father  proved  or  presumed,  conld  be  en- 
forced by  action. 

For  the  foregoing  reasons  we  are  all  of  opinion  that  the  non- 
suit directed  by  the  Court  of  Common  Pleas  was  right,  and 
that  jadgment  be  altered  thereon  for  costs  for  the  defendant. 
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L>fa«lr  af  SolvKt  MM»- of  CMrtnet. 

Wka^e  the  Oijeet  of  the  Contract  ia  Immoral,  Impolitic  or  Il- 
legal, or  Prescribed  Formalities  are  not  Observed  in  its 
Making,  it  Cannot  Be  Enforced.* 
Wagers. 
LOVE  T.  HABVBT. 
114  Massachusetts,  80.    1873. 

Contract.  The  pluntiff  and  the  defendant  made  a  bet  aa  to 
the  place  of  burial  in  Holyhood  Cemetery  of  the  body  of  one 
Dr.  Cahill,  the  plaintiff  betting  that  it  was  buried  on  the  left- 
hand  aide  of  the  main  avenue,  and  the  defendant  betting  that 
it  waa  buried  on  tiie  right-hani]  side  of  that  avenue.  The  money 
was  deposited,  twenty  dollars  by  each  party,  in  the  hands  of 
one  James  Stack  aa  stakeholder.  It  was  determined  that  the 
body  was  buried  on  the  left-hand  aide  of  the  av^iue,  yet  the 
stakeholder  delivered  to  the  defendant  the  plaintiff's  twenty 
dollars,  and  the  defendant,  though  requested,  refused  to  repi^ 
the  same  to  the  plaintiff.  The  declaration  contained  another 
count  for  money  had  and  received  by  the  defendant  to  the 
plaintiff's  use.    The  answer  was  a  general  deniaL 

The  presidii^  judge  roled  and  inatmcted  the  jury  that  courts 
did  not  sit  to  decide  wagers ;  that  it  did  not  matter  whether  the 
plaintiff  was  right  or  not,  regarding  the  situation  of  the  burial- 
place  in  question,  or  whether  the  defendant  received  from  the 
stakeholder  the  same  money  that  was  deposited  with  him  hy 
the  plaintiff,  if  the  money  waa  paid  and  received  aa  mon^  of 
the  plaintiff;  that  if,  before  the  money  waa  paid  over  to  tlte 
defendant,  the  plaintiff  forbade  payment  thereof  in  the  de- 
fendant's presence,  then  the  defendant  received  it  without  &xa- 
sideration  and  wrongfully,  and  waa  liable  in  the  action  for 
money  had  and  received. 

Orat,  C.  J.    In  England  and  in  New  York,  actions  on  wagers 

upon  questions  in  which  the  parties  had  no  previous  interest 

were  frequently  sustained,  until  the  l^islature  interposed  and 

declared  all  wagers  to  be  void.    1  Chit  Con.  (11th  Am.  ed.) 

•  Sm  Sees.  4(M60,  VoL  4,  OyclopedU  of  Law. 
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735-738;  3  Kent  Com,  277,  278.  In  Scotland,  the  courts  re- 
fused to  entertain  auch  actions.  Bruce  t.  Rosa,  3  Paton,  107, 
112;  S.  C.  cited  3  T.  R.  697,  705. 

Is  Massachusetts,  the  English  law  on  this  subject  has  never 
been  adopted,  used,  or  approved,  and,  altbouf^ii  the  question 
has  not  been  directly  adjudged,  it  has  long  been  understood 
that  all  wagers  are  unlawful.  Const.  Mass.  c.  6,  art  6 ;  Amory 
T.  Gibnan,  2  Mass.  1,  6 ;  BaU  v.  Gilbert,  12  Met.  397,  399 ;  Samp- 
wm  T.  Shaw,  101  Mass.  145,  150;  Met.  Con.  239.  There  are  de- 
cisions or  opinions  to  the  same  effect  in  each  of  the  New  Eng- 
land States.  Lewis  v.  Littlefield,  15  Maine,  233;  PerkinB  v. 
Eaton,  3  N.  H.  152;  Hoit  v.  Hodge,  6  N.  H.  104;  Collamer  v. 
Day,  2  Vt  144;  West  v.  Holmes,  26  Vt.  530;  Stoddard  v.  Mar- 
tin, 1  B.  I.  1,  2;  "Wheeler  v.  Spencer,  15  Conn.  28,  30.  See  also 
Edgell  V.  MXaughlin,  6  Whart;.  176;  Rice  v.  Gist,  1  Strob.  82. 

It  is  inconsistent  alike  with  the  policy  of  oor  laws,  and  with 
the  performance  of  the  duties  for  which  courts  of  justice  are 
established  that  judges  and  juries  should  be  occupied  in  an- 
swering every  frivolous  question  upon  which  idle  or  foolish  per- 
sona may  choose  to  lay  a  wager. 

The  ruling  at  the  trial  was  therefore  correct  and  the  defend- 
ant, haying  received  the  money  from  the  stakeholder  after  no. 
tice  from  the  plaintiff  not  to  pay  it  over,  was  liable  to  the  plain- 
tiff under  the  count  for  money  had  and  received.  McKee  v. 
Manice,  11  Cush.  357. 

Bxceptiont  ovemited.* 

*  "A  contract  for  tbe  sale  and  purchase  of  wheat  to  he  delivered  fn 
good  faith  at  a  future  time  is  one  thing,  and  Is  not  Inconalatent  with 
the  law;  but  such  a  contract  entered  into  without  an  Intention  of 
having  any  wheat  paas  from  one  party  to  the  other,  but  with  an  nnder- 
Mttedlng  that  at  the  appointed  time  the  purchaser  la  merely  to  receive 
or  pay  the  difference  between  the  contract  and  the  market  price,  la 
another  thing,  and  such  as  the  law  will  not  anstain.  This  is  what  Is 
called  a  BetUIng  of  the  differences,  and  as  snch  is  clearly  and  only  a 
betting  upon  the  price  of  wheat,  against  public  policy,  and  not  only 
void,  but  deserriog  of  the  severest  cenaUTe." 

"The  barKaln  repreaenta  not  a  transfer  of  property,  but  a  mere 
Stake  or  wacar  npon  Its  future  price.  The  difference  requires  the 
ownerahlp  of  only  a  few  hundreds  or  thouaanda  of  dollars,  while  the 
wpltal  to  complete  an  actual  purchase  or  sale  may  be  hondreds  of 
ttunicaada  or  mHUona.     Hesoa  Tentoraa  npoa  prlcea  Inrtte  mea  of 


114  CONSIDBRATION. 

Impolitic  Agreement!. 
SOUTHARD  V.  BOYD. 
51  New  York,  177.    1872. 

Action  to  recover  commiBsioos  earned  by  pUmtiffa  as  ship 
brokers  in  chartering  defendant's  vessel  to  the  government. 
Jadgmcnt  for  plaintifb  reversed  at  General  Term.  Plaintiffs 
appeal 

Eabl,  C.  .  .  .  The  further  claim  is  made  that  the  contract 
with  the  piainti£EB  was  for  an  iUegal  service,  in  that  they 
charged  a  commiasion  for  claiming  to  have  influence  with  a 
govemmeot  agent  to  accept  a  vessel  already  offered,  but  not 
yet  accepted. 

It  is  true  that  one  of  the  plaintiffs  was  a  son,  and  that  another 
was  a  sou-in-law  of  one  of  the  government  agents,  whose  bosi- 
nes8  it  was  to  select  the  vessels  for  the  government,  and  the 
plaintiffs  probably  had  facilities  for  chartering  vessels  which 
others  did  not  have.  But  the  plaintiffs  did  not  contract  to  do 
an  illegal  service.  They  did  not  agree  to  use  any  corrupt  means 
to  procure  the  charter.  The  fact  that  the  plaintiffs  had  inti- 
mate relations  with  the  government  agenta,  and  could  prob- 
ably therefore  influence  their  action  much  more  readily  than 
others,  did  not  forbid  their  employment.  Lyon  v,  Mitchell, 
36  N.  Y.  235. 

I  am  unable  to  see,  theroforo,  upon  what  ground  the  contract 
of  the  defendant  with  the  plaintiffs  can  be  considered  as  illegal 

The  prder  of  the  general  term  should  be  reversed  and  judg- 
ment upon  the  verdict  affirmed,  with  costs.     All  concur. 

Order  reversed  and  judgment  accordingly.* 


small  means  to  enter  Into  transBctloiis  far  beyond  their  capital,  whlcb 
ther  do  not  Intend  to  fulfil,  and  thus  the  apparent  buBtness  In  the 
partlcvlsr  trade  la  Infl&ted  and  unreal,  and,  like  a  bubhie,  needs  only 
to  be  pricked  to  disappear,  often  canrlng  down  the  bona  ftOe  dealer 
In  Its  collapse.  ....  Such  transacUons  are  dsBtmctlve  of  good  morals 
and  fair  dealing  and  of  the  beet  Interests  of  the  conunnnltr."  Kirk- 
patrick  T.  Bonaall,  7E  Pa.  St  lEfi. 

*  "There  is  no  real  dUferenoe  tn  principle  between  agreementB  to 
procure  favora  from  legislative  bodies,  and  agreements  to  procue 
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STEELING  V.  SINNICKSON. 

S  aouthant  (S  N.  J.  L.),  756.    1830. 

Declaration  in  debt  on  a  sealed  bill,  which  was  as  follovs: 

"I,  Seneca  Simuekson,  am  hereby  bound  to  Benjamin  Ster- 
ling, for  the  som  o£  one  thousand  dollars,  provided  be  is  not 
lawfully  married  in  the  coarse  of  six  months  from  the  date 
hereof.  Witness  my  hand  and  seal.  Burlington,  May  16,  1816. 
"Sbnsca  Sinnickson  (Seal). 

"Witness,  James  S.  Bono." 

Defendant  demurred  generally,  and  plaintiff  joined  in  de- 
murrer. 

KiBKPATBioE,  C.  J.  .  .  .  The  contract  was  not  only  useless 
and  nugatory,  but  it  was  contrary  to  the  public  policy. 

Marriage  lies  at  the  foundation,  not  only  of  individual  happi- 
ness, but  also  of  the  prosperity,  if  not  the  very  existence,  of  the 
social  state;  and  the  law,  therefore,  frowns  upon,  and  removes 
out  of  the  way,  every  rash  and  unreasonable  restraint  upon  it, 
whether  by  way  of  i>enalty  or  inducement. 

If  these  parties  had  entered  into  mutual  obligations,  the  plain- 
tiff not  to  marry  within  six  months,  and  the  defendant  to  pay 
him  therefor  this  sum  of  $1,000,  there  can  be  no  doubt,  I  think, 
but  that  both  the  obligations  would  have  been  void.  In  the  case 
of  Key  V.  Bradshaw  (2  Vem.  102),  there  was  a  bond  in  the 
usual  form,  but  proved  to  be  upon  an  agreement  to  marry  such 
a  man,  or  to  pay  the  money  mentioned  in  the  bond;  but  the 
bond  was  ordered  to  be  canceled  it  being  contrary  to  the-  nature 
and  design  of  marriage,  which  ou^t  to  proceed  frtan  free 
choice,  and  not  from  any  restraint  or  compulsion.  In  the  case 
of  Baiter  v.  White  (2  Vem.  215),  A  gave  her  bond  to  B  for 
£100  if  she  should  many  again,  and  B  gave  her  his  bond  for 

tavoTB  In  the  shape  of  contracts  from  the  heads  of  departmente.  The 
IntrodncUon  of  Improper  elementa  to  control  the  acttoD  of  both,  ts  the 
direct  and  Inevitable  rosnit  o(  all  aneh  arrangements."— Mr.  Joetlce 
Field.  In  Tool  Co.  v.  Norrls,  2  Wall.  (U.  S.)  45,  BG.  Followed  In 
Megnlre  v.  Cbrwlne^  101  XJ.  B.  lOS  (contract  for  appointment  to  public 
office);  Oscanron  v.  Arms  Co.,  108  U.  8.  Z61  (contract  ot  resident 
coosnl  to  Influence  purchasing  agent  of  home  government).  See 
crlUdsm  on  the  case  la  Lfon  v.  Mitchell,  36  N.  T.  2SG. 
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the  same  soul,  to  go  towards  the  advancemeiit  of  her  dan^ter's 
portion,  in  case  she  should  not  marry.  It  was,  as  Lord  Mans- 
field says  in  Lowe  v.  Peers  (Bur.  2231),  a  mere  wager,  and 
nothing  unfair  in  it;  and  yet  A  was  relieved  agunst  her  bond, 
because  it  was  in  restraint  of  marriage,  which  ought  to  be  free. 
A  btmd,  therefore,  to  marry,  if  there  be  no  obligation  on  the 
other  side,  no  mutual  promise,  or  a  bond  not  to  marry,  are 
equally  against  law.  They  are  both  restraints  apon  the  free- 
dom of  choice  and  of  action,  in  a  case  where  the  law  wills  that 
all  shall  be  free.  If  the  consideration  for  which  this  money 
was  to  be  paid,  then,  was  the  undertaking  of  the  plaintiff  not 
to  nuury,  that  consideration  was  unlawful.  He  would  have 
been  relieved  agiunst  it,  either  at  law  or  in  equity;  and  if  so, 
the  corresponding  obligation  to  pay,  according  to  the  principle 
above  stated,  is  void. 

It  has  been  spoken  of  by  the  plaintiff,  as  if  it  were  an  obli- 
gation to  pay  money  upon  a  future  contingency,  which  any  man 
has  a  right  to  make,  either  with  or  without  consideration,  and 
as  if  the  not  marrying  of  the  plaintiff  were  not  the  considera- 
tion of  the  obligation,  bat  the  contingent  event  only,  upon 
which  it  became  payable.  But  I  think  this  is  not  the  correct 
view  of  the  case.  Where  the  event  upon  which  the  obligation 
becomes  payable  is  in  the  power  of  the  obligee,  and  is  to  be 
brought  about  by  his  doing  or  not  doing  a  certain  thing,  it 
cannot  be  so  proper^  called  a  contingency;  it  is  rather  the 
ccndition  meritorioua,  upon  which  the  obligation  is  entered  into, 
the  moving  consideration  for  which  the  money  is  to  be  paid.  It 
is  not,  therefore,  to  be  considered  as  a  mere  contingency,  but 
as  a  consideration,  and  it  must  be  such  consideration  as  the 
law  regards. 

Nor  does  it  at  all  vary  the  case  that  the  restraint  was  for  six 
months  only.  It  was  still  a  restraint,  and  the  law  has  made 
no  lunitation  as  to  the  time.  Neither  can  the  plaintiff's  per- 
formance, on  his  part,  help  him.  It  imposed  no  obligation  upon 
the  defendant ;  it  was  wholly  useless  to  him ;  the  contract  itself 
was  void  from  the  beginning.  Therefore,  in  my  opinion,  let 
there  be  judgment  for  the  defendant. 

Judgment  for  defendant. 


D,=;,lz.d.,G00g[c 


Immoral  Agreements. 

BOIGNERES  v.  BOULON. 

S4  CaUfomia,  146.    1880. 

Appeal  from  judgment  of  nosanit,  and  order  deii]nn{f  new 
trial 

Department  No.  1,  by  the  Cohet  {from  the  Bench) : 

The  only  evidence  in  respect  to  the  alleged  promise  of  mar- 
riage is  the  teatimony  of  the  plaintiff  herself.  She  declares — 
snch  is  the  effect  of  her  language — that  the  only  consideration 
for  the  promise  was  that  she  should  continne  the  immoral  and 
iU^al  relation  toward  defendant  as  his  mistress,  which  she 
had  held  previous  to  the  promise.  This  is  only  saytng  that  he 
promised  to  marry  her  at  some  date  not  mentioned,  if  she  wonld 
continne  to  sorrender  her  person  to  him  as  she  had  done  in  the 
past 

It  has  been  held,  and  we  think  correctly,  that  each  promise  or 
surrender  on  the  part  of  the  woman  is  not  sufficient  ccmsiderar 
tion  for  a  promise  of  marriage,  because  immoral,  illegal,  and 
against  public  policy.  On  the  authority  of  Hanfcs  v.  Naglee, 
November  Term,  1879,  the  judgment  most  be  affirmed.  So 
ordered. 


TYLER  V.  OABLISLB. 
79  Maine,  310.    1887. 


ABsnmpsit    Verdict  for  defendant 

Peters,  C.  J.  The  plaintiff  claims  to  recover  a  gum  of  money 
loaned  by  him  while  the  defendant  was  engaged  in  playing  at 
cards.  The  ruling,  at  the  trial,  was  that,  if  the  plaintiff  let  the 
money  with  an  express  understanding,  intention,  and  purpose 
that  it  was  to  be  used  to  gamble  with,  and  it  was  so  used,  the 
debt  80  created  cannot  be  recovered ;  bnt  otherwise,  if  the  plain- 
tiff bad  merely  knowle<^  that  the  money  waa  to  be  so  osad. 
Upon  authority  and  principle  the  ruling  was  eorreot. 


.yGcxiglc 


118  CXmSIDBBATION. 

Any  different  doctrine  would,  in  most  instaacea,  lie  imprao- 
ticable  and  anjiiBt.  It  does  not  follow  tbitt  a  lender  haa  a  ^oilty 
purpose  merel;  because  he  knows  or  believes  that  the  borrows 
has.  There  may  be  a  visible  line  between  the  motives  of  the 
two.  If  it  were  not  bo,  men  would  have  great  responsibilities 
for  the  motives  and  acts  of  others.  A  peiwm  may  loan  money 
to  his  friend, — ^to  the  man,  and  not  to  hia  purpose.  He  may  at 
the  same  time  disapprove  hia  purpose.  He  may  not  be  willing 
to  deny  his  friend,  however  much  disapproving  his  acts. 

In  order  to  find  the  lender  in  fault,  he  must  himself  have 
an  intention  that  the  money  shall  be  illegally  used.  There  must 
be  a  combioatioii  of  intention  between  lender  and  borrower — a 
union  of  purposes.  The  lender  must  in  some  manner  be  a  con- 
federate or  participator  in  the  borrower  'a  act,  be  himself  impli- 
cated in  it.  He  must  loan  his  money  for  the  express  purpose  of 
promoting  the  illegal  design  of  the  borrower;  not  intend  merely 
to  serve  or  accommodate  the  man.  In  support  of  this  view  many 
cases  might  be  adduced.  A  few  prominent  ones  will  suffice. 
Green  v.  Collins,  3  Cliff.  494;  Gaylord  v.  Soragen,  32  Vt.  110; 
Hill  V.  Spear,  50  N.  H.  252;  Peek  v.  Bri^a,  3  Denio,  107; 
M'Intyre  v.  Parks,  3  Met  207 ;  Banchor  v.  Mansel,  47  Maine,  58. 
(See  68  Maine,  p.  47.) 

Nor  was  the  branch  of  the  ruling  wrong,  that  plaintiff,  even 
though  a  participator,  could  recover  hia  money  back,  if  it  had 
not  been  actually  used  for  ill^al  purposes.  In  the  minor 
offenses,  the  locus  poenitentiae  contiuues  until  the  money  has 
been  actually  converted  to  the  illegal  use.  The  law  encourages 
a  repudiation  of  the  illegal  contract,  even  by  a  guilty  partici- 
pator, as  long  as  it  remains  an  executory  contracrt  or  the  illegai 
purpose  has  not  been  put  in  operation.  The  lender  can  cease 
his  own  criminal  design  and  reclaim  his  money.  "The  reason 
is,"  says  Wharton,  "the  plaintiff's  claim  is  not  to  enforce,  but 
to  repudiate,  an  illegal  contract."  "Whar.  Con.  Sec.  354,  and 
cases  there  cited.  The  object  of  the  law  ia  to  protect  the  public 
— not  the  parties.  "It  best  comports  with  public  policy,  to 
arrest  the  illegal  transaction  before  it  is  consommated, "  says 
the  court  in  Stacy  v.  Fosa,  19  Mune,  335.  See  White  v.  Bai^ 
22  Pick.  181. 

The  rule  idlowing  a  recovery  back  does  not  apply  where  tha 
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lender  fauows  that  some  infamooa  crime  is  to  be  committed  with 
the  means  which  he  famishes.  It  applies  only  where  the  minor 
offenfies  are  involved. 

Exceptions  owrmled. 


Ohampertoru  Agreements. 

ACEERT  T.  BARKER. 

131  Massachusetts,  436.    1881. 

Action  against  an  attorney  for  money  had  and  received,  being 
the  soma  obtained  by  him  on  Baits  against  two  insurance  ceaa.- 
panies.  The  answer  set  up  "that  the  plaintiff  t^reed,  in  con- 
sideration of  the  defendant  acting  for  him  in  the  premises,  that 
said  defendant  should,  out  of  any  and  all  moneys  received  by 
him  from  said  insurance  companies,  retain  one-half  of  the 
amount  received  after  payment  of  proper  costs  and  charges." 
The  trial  court  charged  that  if  the  jury  found  that  there  was  an 
agreement  by  which  defendant  was  to  retain  one-half  the  sum 
collected  as  compensation  for  his  services,  such  agreement  was 
onlawfuL    Verdict  for  plaintiff.    Defendant  alleged  exceptions. 

Geat,  C.  J.  The  defendant's  answer  and  bill  of  exceptions, 
fairly  construed,  show  that  the  agreement  set  up  by  the  defend- 
ant was  an  agreement  by  which,  in  consideration  that  an  attor- 
ney should  prosecute  suits  in  behalf  of  his  client  for  certain 
Bams  of  money,  in  which  he  had  himself  no  previous  interest,  it 
was  agreed  that  he  should  keep  one-half  of  the  amount  recovered 
in  case  of  saccesB,  and  should  receive  nothing  for  his  services  in 
case  of  failure. 

By  the  law  of  England  from  ancient  times  to  the  present  day, 
such  an  agreement  is  unlawful  and  void,  for  champerty  and 
maintenance,  as  contrary  to  public  jnstice  and  professional 
duty,  and  tending  to  speculation  and  fraud,  and  cannot  be  up- 
held, either  at  common  law  or  in  equity.  2  Bol.  Ab.  114;  Lord 
Coke,  2  Inst.  208,  564  Hobert,  C.  J.,  Box  v.  Bamaby,  Hob. 
117  a;  Lord  Nottingham,  Skapholme  v.  Hart,  Finch,  477;  S. 
G.  1  Eq.  Caa.  Ab.  86,  pi.  1;  Sir  William  Qrant,  M.  R..  Stevens 
V.  Bagwell,  15  Ves.  139;  Tindal,  0.  J.,  Stanley  v.  Joneo,  7 
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Bing.  369,  377;  S.  C.  6  Moore  &  Payne,  193,  206;  Coleridge, 
J.,  In  re  Masters,  1  Har.  &  WoL  318;  Shadwell,  V.  C,  Strange 
T.  Brennau,  15  Sim.  346;  Lord  Cottenham,  S.  C.  on  appeal, 
2  Coop.  Temp.  Cottenham,  1,  Brie,  C.  J.,  GreU  v.  Levy,  16 
C.  B.  (N.  S.)  73;  Sir  George  Jeasel,  M.  K,  In  re  Attorneys  & 
Solieitorg  Act,  1  Ch.  D.  573. 

It  is  equally  illegal  by  the  settled  law  of  this  Commonwealth. 
Thurston  v.  Fercival,  1  Pick.  415;  Lathrop  \.  Amheret  Bank,  9 
Met.  489;  Swett  v.  Poor,  11  Mass.  549;  AUen  t.  Hawks,  13 
Pick.  79,  83;  Call  t.  Calef,  13  Met.  362;  Rindge  v.  Coleraine, 
11  Gray,  157,  162;  1  Dane  Ab.  296;  6  Dane  Ab.  740,  741.  In 
Lathrop  t.  Amherst  Bank,  the  fact  that  the  agreement  did  not 
require  the  attorney  to  carry  on  the  suit  at  his  own  expense 
was  adjudged  to  be  immaterial  9  Met.  492.  In  Scott  v.  Har- 
mon, (109  Mass.  237)  and  in  Tapley  v.  Coffin,  (12  Gray,  420), 
cited  for  the  defendant,  the  attorney  had  not  agreed  to  look  for 
his  compensation  to  that  alone  which  ihight  be  recovered,  and 
thufl  to  make  his  pay  depend  ap<m  his  success. 

The  law  of  Massachusetts  being  clear,  there  would  be  no  pro- 
priety in  referring  to  the  conflicting  decisions  in  other  parts  of 
the  country.  If  it  is  thought  desirable  to  subordinate  the  rules 
of  professional  conduct  to  mercantile  usages,  a  change  of  our 
law  in  this  regard  must  be  sought  from  the  legislature  and  not 
from  the  courts. 

The  defendant,  by  rirtue  of  his  emplc^ment  by  the  plaintiff, 
and  of  his  professional  duty,  was  bound  to  prosecute  the  claims 
intrusted  to  him  for  collection,  and  holds  the  amount  recovered 
aa  money  bad  and  received  to  the  plaintiff's  use.  The  agree- 
ment set  up  by  the  defendant,  that  be  should  keep  one-half 
of  that  amount,  being  ill^^  and  void,  he  is  accountable  to  the 
plaintiff  for  the  whole  amount,  deducting  what  the  jury  have 
allowed  him  for  his  costs.  In  re  Masters,  and  Qrell  v.  Levy, 
above  cited;  Pince  v.  Beattie,  32  L.  J.  (N.  S.)  Ch.  734. 

Of  Best  V.  Strong  (2  Wend.  319),  on  whieh  the  defendant 
relies  as  showing  that,  aasoming  this  agreement  to  be  illegal, 
the  plaintiff  cannot  maintain  this  action,  it  is  enough  to  say  that 
there  the  money  was  voluntarily  paid  to  the  defendant,  with 
the  plaintiff's  assent,  after  the  settlement  of  tibe  suit  by  which 
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it  vas  reeovered;  and  it  is  oimecceaary  to  cotudder  whether, 
upon  the  facta  before  the  court,  the  case  was  well  decided. 

Excsptitmt  overruUd* 


Agraementg  m  Bestramt  of  Trade. 
BISHOP  V.  PALMER  BT  AL. 
U6  Massachusetts,  4€9.    1888. 

Contract.  Demorrer  sustained.  Plaintiff  appeals.  Defend- 
ants  purchased  plaintiff's  business  for  $5,000,  the  plaintiff 
agreeing  to  transfer  to  defendants  his  business  at  A  and  his 
business  at  B,  and  covenanting  not  to  engage  in  the  first  busi- 
ness again  anywhere  for  five  years,  or  in  the  second,  at  B  for 
five  years,  or  to  purchase  any  material  from  the  rival  concerns 
at  B. 

Allbw,  C.  J.  The  defendants'  promise  which  is  declared  on 
was  made  in  conrideration  of  the  sale  and  delivery  of  the  busi- 
ness, plant,  property,  and  contracts  of  the  plaintiff,  and  of  his 

•  "The  gronsda  upon  which  contracts  ware  held  voldahle  tor 
champerty  or  roalntenaiice,  as  agaJnst  the  poUc;  ol  the  law,  were  that 
there  might  be  combfaatloiis  of  powerful  Individuals  to  oppreae  others 
which  mleht  even  influence  or  overawe  the  conrt,  and  that  they  tended 
to  the  promotion  and  enforcement  of  unfounded  claima,  to  disturb  the 
public  repose,  to  promote  litigation,  and  to  breed  strife  and  iiuarrelB 
among  nei^bors.  With  the  progress  of  society  these  reasons  hare 
everywhere  lost  much  of  their  force,  and  the  whole  doctrine  on  this 
subject  has  been  rejected  In  several  SUtes  of  the  Union  as  antiquated 
and  Incongruous  In  the  existing  state  of  society,  notably  in  New 
Jersey,  Texas,  California,  and  lUsslsslppl.  Without  desiring  to  modl^ 
or  In  any  way  recede  from  the  doctrine  on  this  subject,  as  It  has 
heretofore  been  held  In  HassacbnsettB,  we  see  no  reason  for  Its  further 
extension.  Neither  the  definition  of  champerty  nor  the  ressons  why 
It  was  held  to  be  an  offense  have  any  proper  application  to  a  proceed- 
ing such  as  that  by  which  the  defendant,  under  his  contrsct  with 
the  plaintiff,  sought  to  enforce  his  claim  against  the  government  of  the 
United  SUtea.  There  was  no  suit  to  be  brought,  nor  any  defendant  la 
the  proposed  proceeding.  In  the  same  sense  that  there  Is  In  a  con- 
tested cause  at  law  or  In  o<inlty."— Devens,  J.,  in  Manning  v.  Sprague, 
148  Uasa.  18,  20. 
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futhfol  perfonuuice  of  the  covaunts  and  agreement*  con< 
tained  in  the  written  inatrument  signed  by  the  parties.  The 
parties  made  no  apportionment  or  separate  valnation  of  the 
different  elements  of  the  consideration.  The  bosijieaa,  plant, 
property,  contracts,  and  cOTenanta  were  all  combined  as  form- 
ing one  entire  consideration.  There  is  no  way  of  ascertaining 
what  Talnation  waa  pat  by  the  parties  upon  either  portion  of  it. 
There  is  no  suggestion  that  there  was  any  such  separate  valna- 
tios,  and  any  estimate  which  might  now  be  put  upon  any  item 
would  not  be  the  estimate  of  the  parties. 

It  is  contended  by  the  defendants  that  each  one  of  the  three 
particular  covenants  and  agreements  into  which  the  plaintiff 
entered  is  illegal  and  void,  as  being  in  restraint  of  trade.  It 
ia  snfBeient  for  us  to  say  that  the  first  of  them  is  clearly  so ;  it 
being  a  general  agreement,  without  any  limitation  of  space,  that 
for  and  during  the  period  of  five  years  he  will  not,  either  di- 
rectly or  indirectly,  continue  in,  carry  on,  or  engage  in  the  busi- 
ness of  manufacturing  or  dealing  in  bed-quilts  or  comfortables, 
or  of  any  business  of  which  that  may  fonn  any  part  This 
much  ia  virtually  conceded  by  the  plaintiff,  and  so  are  the  au- 
thorities. Taylor  t.  Blanchard,  13  Allen,  370;  Dean  t.  Emer- 
son, 102  MasB.  480;  Morse  Twist  Drill  Co.  v.  Morse,  103  Mass. 
73;  Alger  T.  Thacher,  19  Pick.  51;  Oregon  Steam  Navigation 
Co.  V.  Winsor,  20  WaU.  64;  Davies  v.  Davies,  36  Ch.  D.  359; 
2  Kent  Com.  466,  note  e;  Met.  Con.  232. 

Two  principal  grounds  on  which  such  contracts  are  held  to  be 
void  are,  that  they  tend  to  depri^  the  public  of  the  wrvices  of 
men  in  Qte  onployments  and  capacities  in  which  they  may  be 
most  useful,  and  that  they  expose  the  public  to  the  evils  of 
monopoly.    Alger  v.  Thacher,  ubi  mpra. 

The  question  then  arises,  whether  an  action  can  be  supported 
upon  the  promise  of  the  defendants,  founded  upon  such  a  con- 
sideration as  that  which  has  been  described.  Aa  a  general  rule, 
where  a  promise  is  made  for  one  entire  consideration,  a  part  of 
which  is  fraudulent,  immoral,  or  unlawful,  and  there  has  been 
no  apportionment  made  or  means  of  apportionment  furnished 
by  the  parties  themselves,  it  is  well  settled  that  no  action  will 
lie  upon  tht  promise.  If  the  bad  part  of  the  nmsideration  is 
not  flsmrftUe  from  the  good,  the  whole  promise  fails.  Bobinson 
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V.  Green,  3  Met.  159,  161 ;  Band  y.  Mather,  11  CusIl  1 ;  Wood- 
mS  T.  Wentworth,  133  Mass.  309,  314 ;  Bliss  T.  Negus,  8  Maaa. 
46,  51;  Clark  v.  Sicker,  14  N.  H.  44;  Woodraff  v.  Hinman,  11 
Vt.  592;  Pickering  v.  Hfracombe  Railway,  L.  B.  3  C.  P.  235, 
250  (  Harrington  V.  Victoria  Graving  Dock  Co.,  3  Q.  B.  D.  549; 
2  Chit  Con.  (11th  Am.  ed.)  972;  Leake,  Con.  779,  780;  Pol- 
lock, Con.  321;  Met.  Con.  247. 

It  is  ui^d  that  this  role  does  not  apply  to  a  stipulation  of 
this  character,  which  violates  no  penal  statute,  which  contains 
nothing  malum  in  se,  and  which  is  amply  a  promise  not  en- 
forceable at  law.  But  a  contract  in  restraint  of  trade  is  held 
to  be  void  because  it  tends  to  the  prejudice  of  the  public.  It  is 
therefore  deemed  by  the  law  to  be  not  merely  an  insufficient  or 
invalid  consideration,  bnt  a  vicious  one.  Being  bo,  it  rests  on 
the  same  ground  as  if  such  contracts  were  forbidden  by  posi- 
tive statute.  They  are  forbidden  by  the  common  law,  and  are 
held  to  be  illegal  2  Kent  Com.  466 ;  Met  Con.  221 ;  2  Chit 
Con.  974;  White  v.  Boas,  3  Cush.  448,  450;  Hynds  v.  Hays,  25 
Ind.  31,  86. 

It  is  conteoided  that  the  defendants,  by  being  unable  to  en- 
force the  stipulation  in  question,  only  lose  what  they  knew  or 
were  bound  to  know  was  legally  null;  that  they  have  all  that 
they  supposed  they  were  getting,  namely,  a  promise  which 
might  be  kept,  thoi^h  incapable  of  legal  enforcement ;  and  that 
if  they  were  content  to  accept  such  promise,  and  if  there  is  an- 
other good  and  snfBcient  consideration,  they  may  be  held  npon 
their  promise.  But  this  ai^nment  cannot  properly  extend  to  a 
case  where  a  part  of  an  entire  and  inseparable  consideration  is 
positively  vicious,  however  it  might  be  where  it  was  simply 
invalid,  as  in  Parish  v.  Stone,  14  Pick.  198.  The  law  visits  a 
contract  founded  on  such  a  consideration  with  a  positive  con- 
demnation, which  it  makes  effectual  by  refusing  to  support  it, 
in  whole  or  in  part,  where  the  consideration  cannot  be  severed^ 

The  fact  that  the  plaintiff  had  not  fwled  to  perform  his  part 
of  the  contract  does  not  enable  him  to  maintain  his  action.  An 
illegal  cfHisideration  may  be  actual  and  substantial  and  valu- 
able; bnt  it  is  not  in  law  sufficient 

The  plaintiff  farther  suggests  that,  if  the  defendants  were  to 
sue  him  on  this  contract,  they  could  clearly,  so  far  as  the  ques- 
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tioD  of  legality  is  concerned,  maintain  an  action  upon  all  its 
parts,  except  poasiblf  the  single  covenant  in  qaestion.  Mallan 
V.  May,  11  M.  &  W.  .653 ;  Green  v.  Price,  13  M.  &  W.  695 ;  S.  C. 
16  M.  &  W.  346.  This  may  be  so.  If  they  pay  to  the  plaintiff 
the  whole  sum  called  for  by  the  terms  of  the  contract,  it  may 
well  be  that  they  can  call  on  him  to  perform  all  of  his  agree- 
ments except  such  as  are  unlawfol.  In  such  case,  they  would 
merely  waive  or  forego  a  part  of  what  they  were  to  receive, 
and  recover  or  enforce  the  rest.  It  does  not,  however,  follow 
from  this  that  they  can  be  compelled  to  pay  the  sum  promised 
by  them,  when  a  part  of  the  consideration  of  such  promise  was 
ill^aL  They  are  at  liberty  to  repudiate  the  contract  on  this 
ground  j  and,  having  done  so,  the  present  action  founded  on 
the  contract  cannot  be  miuntained;  and  it  is  not  now  to  be 
determined  what  other  liability  the  defendants  may  be  nnder 
to  the  plaintiff,  by  reason  of  what  they  may  have  received  under 
the  contract 

Judgment  affirmed. 


Statute  of  Fraod* — 4di  SedtoM. 


Anif  Prtmise  to  Answer  for  the  Debt,  DefavU,  or  Muearriagt 
of  Another. 

MAT  V.  WILLIAMS. 
61  Mississippi,  125.    1883. 

CcxiPEB,  J.  It  was  not  an  error  for  the  court  below  to  permit 
an  ammdment  to  be  made  of  the  affidavit  on  whidi  the  writ  of 
seizore  was  issued.  Louisa  Williams  and  her  infant  sisters  were 
jointly  interested  under  the  contract  wi^  Mrs.  May  in  the 
fruits  of  their  labor.  In  the  original  affidavit  Louisa  Williams 
had  demanded  in  her  own  name  the  interest  of  all  the  laborers 
in  the  crop,  and  the  amendment  was  necessary  to  bring  before 
the  court  all  the  joint-owners  of  the  claim  propounded.  A  suit 
to  enforce  a  laborer's  lien  is,  under  the  Code  of  1880,  c.  52,  a 
proceeding  partly  tn  rem  and  partly  in  personam.  A  general 
judgment  is  rendered  in  personam  for  the  amount  found  doe, 
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and  the  property  seized  is  condemned  to  be  sold  for  its  satis- 
faction. It  is  the  amount  demanded  and  not  the  valne  of  the 
property  seized  which  detenuineB  the  juriBdiction  of  the  court 
Code  1880,  §  1365.  In  saits  of  this  character  the  question  of 
cost  is  left  to  the  discretion  of  the  presiding  judge,  and  costs 
should  be  awarded  in  each  case  against  the  party  by  whom,  in 
view  of  all  the  circumstances,  it  is  equitable  they  should  be 
borne.    Code  1880,  §  1369. 

On  the  trial  the  defendant  proposed  to  prove  that  in  the 
spring  of  the  year  in  which  the  crop  sued  for  was  planted,  the 
husband  of  the  plaintiff,  Louisa  Williams,  was  incarcerated  in 
the  jail  of  Noxubee  County  on  the  chai^  of  grand  larceny,  and 
that  Louisa  Williams  applied  to  her,  the  defraidant,  to  become 
surety  on  his  bail-bond,  and  verbally  agreed  that  if  the  d&- 
fendant  would  become  so  bound,  the  interest  in  the  crop  to  be 
raised  which  belonged  to  Louisa  and  to  her  infant  sisters  should 
remain  in  the  hands  of  the  defendant  to  indemnify  her  against 
the  default  of  the  husband ;  that  in  consideration  of  such  agree- 
ment the  defendant  became  surety  as  requested ;  that  Williams, 
the  accused,  had  absconded,  and  that  a  judgment  nigi  had  been 
rendered  against  the  defendant  for  the  sum  of  two  hundred 
dollars  upon  the  forfeited  bond.  Upon  the  objection  of  the 
plaintiffs  the  evidence  was  excluded  by  the  court  as  being  a 
parol  promise  to  answer  for  the  "debt  or  default  or  miscarriage 
of  another,"  and,  therefore,  unenforceable  under  the  statnte 
of  frands. 

There  is  great  conflict  of  authority  upon  the  question  whether 
a  parol  promise  to  indemnify  one  who  becomes  surety  for  an- 
other at  the  request  of  the  promisor  is  within  that  clause  of  the 
statute  of  frauds  which  declares  that  "no  action  shall  be 
brought  whereby  to  charge  the  defendant  upon  any  special 
pnnniae  to  answer  for  the  debt  or  default  or  miscarriage  of 
another  person,  unless  the  promise  or  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writii^,  and  signed  by  the  party  to  be 
chalked  therewith,  or  some  other  person  by  him  or  her  there- 
unto lawfully  authorized."  In  Kngland  the  courts  have  vacil- 
lated upon  the  question,  and  the  courts  of  this  country  have  to 
a  considerable  extent,  taken  position  with  that  view  which  at 
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ibe  time  of  the  sereral  decinoni  prevailed  in  England,  bi 
Tbcoius  V.  Cook  (6  B.  &  C.  728)  a  promise  to  indemnify  was 
held  not  to  be  within  tlie  atatnte.  In  Oreen  v.  Creaewell  (10 
Ad.  &  E.  453}  the  contrary  view  waa  annoonced.  In  Crippa 
T.  HartnoU  (4  B.  £  S.  414)  the  distinction  was  drawn  between 
those  cases  in  which  the  promisee  waa  surety  upon  a  bond  by 
which  the  principal  waa  boitad  to  answer  a  criminal  charge 
and  those  in  which  the  bond  was  given  in  a  civil  cause,  the 
conrt  saying  that  there  was  no  implied  contract  on  the  part  of 
a  principal  who  was  boond  over  to  answer  a  criminal  charge 
to  indemnify  his  surety,  and,  therefore,  that  the  promise  of 
the  promisee  did  not  come  in  aid  of  that  of  another  person, 
for  which  reason  it  was  decided  that  the  promise  in  that  case 
was  not  obnoxious  to  the  statute.  In  Wildes  v.  Dndlow  (L.  B. 
19  Eq.  198)  y ice-Chancellor  Malins  treated  the  case  of  Qreen 
T.  Cresswell  as  virtually  overruled  by  Crippa  v.  Hartnoll,  and 
in  Read^  v.  Eingham  (13  C.  B.  N.  S.  344)  it  was  held  that  a 
prcnnise,  to  be  within  the  statute,  must  be  made  to  the  prom- 
isee to  pay  a  debt  due  by  another  to  him.  It  may  therefore  be 
considered  that  in  England  Qreen  v.  Creaswell  has  been  over- 
ruled, and  the  doctrine  of  Thomas  v.  Cook  re-established. 

In  this  country  the  States  of  Massachosetts,  Maine,  New 
Hampshire,  Georgia,  Kentucky,  Iowa,  Indiana,  Minnesota,  Wis- 
consin, Vermont,  and  Connecticut  have  followed  the  authority 
of  Thomaa  v.  Cook,  while  South  Carolina,  North  Carolina,  Mis- 
souri, Alabama,  and  Ohio  have  adhered  to  the  rule  announced 
in  Oreen  v.  CresswelL  See  authorities  cited  in  Browne  on  the 
Statute  of  Frauds,  §§  I6I-I6I0;  Anderson  v.  Spenee,  72  Ind. 
315.  In  this  conflict  of  American  authority,  produced  in  no 
inconsiderable  degree  by  the  inconstancy  of  the  English  courts, 
the  weight  in  numbers  is  in  favor  of  the  role  that  such  prom- 
ises are  not  within  the  statute ;  but  an  examination  of  the  cases 
holding  this  view  discloses  equally  as  great  conflict  among  them- 
selves as  to  the  principle  upon  which  the  decisions  are  rested. 
In  Cripps  V.  Hartnoll  a  promise  to  indextmify  waa  held  not  to 
be  within  the  statute,  because  the  bond  was  given  in  a  criminal 
proceeding,  and  in  such  cases,  it  was  said,  there  is  no  contract 
on  the  part  of  the  person  bailed  to  indemnify  the  surety.  In 
Hohnea  v.  Enights  (10  N.  H.  175)  it  was  saggested  that  the 
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prmcipal  woold  not  be  boTUid  to  indemnify  the  cntrety  nnlen 
he  h&d  requested  him  to  beeome  bound;  but,  passing  this  ques- 
tion b7,  the  decision  was  put  upon  the  ground  that  the  obliga- 
tion of  the  principal,  if  it  existed  at  all,  was  an  implied  one, 
and  its  existence  would  not  prevent  the  surety  from  proceeding 
against  the  parol  promisor,  who  was  bound  by  express  agree- 
ment, the  court  saying  that  if  either  was  to  be  deemed  collateral, 
the  liability  of  the  principal,  in  such  a  case,  would  seem  to  be 
collateral  to  that  of  the  defendant.  In  Reader  ▼.  Kiugham 
(13  0.  B.  N.  S.  344),  WUdes  t.  Dndlow  (L.  B,  19  Bq.  198), 
Aldrich  T.  Ames  (9  Gray  76),  and  Anderson  t.  Spence  (72 
Ind.  315),  and  many  other  cases,  the  promise  is  held  not  to  be 
within  the  statute,  becaose  it  is  said  not  to  be  made  to  the  credi- 
tor, but  to  one  who  is  debtor,  while  in  Dunn  t.  West  (5  B.  Mon. 
376)  and  Lucas  v.  Chamberlain  (S  B.  Mon.  276)  the  promise 
was  held  to  be  enforceable,  because  the  implied  obligation  of 
the  principal  to  indemnify  his  surety  is  said  to  arise  from  a 
subsequent  fact,  to  wit,  the  payment  of  the  debt  by  the  surety. 
Upon  some  one  or  the  other  of  these  principles  the  cases  hold- 
ing this  view  which  are  most  approved  by  the  text-writers  are 
based,  though  there  are  others  in  which  other  reasons  are  given, 
as  in  Read  v.  Naah,  1  "Wils.  305;  D'Wolf  v.  Babaud,  1  Peters, 
476 ;  Emerson  v.  Slater,  22  How.  U.  S.  28. 

Notwithstanding  the  number  of  cases  in  which  these  views 
are  announced,  we  are  satisfied,  upon  an  examination  of  the 
subject,  to  take  onr  stand  with  those  courts  which  bold  such 
promises  to  be  within  the  statute  and  unenforceable,  unless 
evidenced  by  writing.  We  do  not  assent  to  the  proposition 
that  a  principal  in  &  bail-bond  is  not  under  an  implied  contract 
to  indemnify  his  surety.  He  knows  that  the  law  requires  stHne 
one  to  be  bound  for  his  appearance  as  a  condition  to  his  dis- 
charge from  custody;  he  executes  the  instrument  by  which  the 
surety  is  bound,  and  by  the  bond  he  becomes  bound  as  princi- 
pal to  that  surety.  By  executing  the  bond  and  accepting  the 
beoefits  which  flow  from,  he  assumes  the  duties  and  obligations 
which  spring  out  of,  his  engagement,  whether  due  to  the  State 
or  to  his  Borety.  "Why  should  a  different  rule  be  applied  where 
one  is  bound  to  appear  to  answer  a  criminal  cha^e  than  would 
be  ^plioabla  if  the  thing  to  be  done  was  the  perfonnanee  of 
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physical  labor,  the  proper  admiiiiatration  of  ao  estate,  or  the 
doing  of  any  other  act  by  the  principal  f  Where  the  engage- 
ment ia  made  with  the  knowledge  and  consent  of  the  principal 
debtor,  there  is  in  point  of  law  an  implied  request  from  the 
latter  to  the  surety  to  intervene  in  the  principal  'a  behalf  if  the 
latter  makes  defanlt,  and  money  paid  by  the  surety  for  the 
purpose  of  dischai^ing  the  claim  against  the  principal  is  money 
paid  for  the  use  of  the  principal  at  his  request,  which  may  be 
recovered  from  the  latter.    Exall  v.  Partridge,  8  T.  B.  308. 

It  cannot  be  said  that  the  promise  to  indemnify  the  surety 
is  made  to  him  as  debtor  and  not  as  creditor.  It  is  true  that 
both  the  principal  and  surety  are  bonnd  to  the  fourth  person, 
the  State ;  but  the  contract  of  the  promisor  is  not  to  discharge 
that  obligation.  He  assumes  no  duty  or  debt  to  the  State,  nor 
does  he  agree  with  the  promisee  to  pay  to  the  State  the  debt 
which  may  become  due  to  it  if  default  shall  be  made  by  the 
principal  in  the  bond.  It  is  only  when  the  promisee  has  changed 
bis  relationship  of  debtor  to  the  State  and  assumed  that  of 
creditor  to  bis  principal  by  paying  to  the  State  the  penalty  for 
which  both  he  and  his  principal  were  bonnd  that  a  right  arises 
to  go  against  the  guarantor  on  his  contract  It  is  to  one  who  is 
nnder  a  conditional  and  eontingent  liabUity  that  the  promise 
is  made ;  but  it  is  to  him  as  creditor,  and  not  as  debtor,  that  a 
right  of  action  arises  on  it.  Nor  do  we  think  it  sufficient  to 
take  the  ease  from  the  operation  of  the  statute  that  the  liability 
of  the  principal  arises  by  implication  rather  than  by  express 
eimtract.  The  statute  makes  no  distinction  between  a  debt  doe 
on  an  implied  and  one  due  by  express  contract  It  is  the  ex- 
istence of  the  debt  against  the  principal,  and  not  t^  manner  in 
which  it  originates,  that  makes  voidable  a  parol  promise  by 
another  to  become  responsible  for  its  payment.  Nor  are  ve 
able  to  perceive  that  the  contract  of  the  promisee  is  anterior  to 
that  of  the  principal  in  the  bond.  Until  the  surety  assumes 
responsibilify  by  executing  the  bond,  the  agreement  of  the 
promisor  to  indemnify  is  only  a  proposition  which  may  be  with- 
drawn by  him  or  declined  by  the  promisee.  It  is  only  when 
the  proposition  is  acted  on  by  the  promisee  that  the  contract 
becomes  absolute ;  but  at  the  very  instant  that  it  thus  becomes  a 
contract  there  also  springs  up  an  implied  contract  of  the  prin- 
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cipal  to  do  and  perform  the  same  act,  viz.,  to  indemnify  Ota 
surety  against  loss.  It  arises  at  the  same  moment,  eztsts  to  the 
same  extent,  is  supported  by  the  same  consideration,  brt&en  st 
the  same  instant,  and  is  discharged  by  the  same  act,  whether  it 
be  done  by  the  principal  in  the  bond  or  by  the  promisee  in  &e 
contract  to  indemnify.  It  is  the  debt  of  the  principal;  and, 
being  bis  debt,  no  tbird  person  can  be  bonnd  for  its  payment 
unless  the  contract  be  evidenced  by  writing.  This,  we  think, 
Ib  the  fair  import  of  the  statute  and  it  ought  not  to  be  refined 
or  frittered  away. 

Jvidgmtnt  affmtwd. 


atitnim  of  Fniia*~17th  SmUm.* 

BIRD  V.  MTJNEOE. 
66  Maine,  337.     1877. 

Assumpsit.  Defense,  the  statute  of  frauds.  After  hearing 
the  evidence,  which  sufficiently  appears  in  the  opinion,  the 
court  directed  that  the  action  be  made  law  on  report  to  stand 
for  trial  if  maintainable  upon  evidence  I^ally  admissible, 
otherwise  the  plaintiffs  to  be  nonsuit. 

Petebs,  J.  On  March  2,  1874,  at  Bockland,  in  this  State,  the 
defendant  contracted  verbally  with  the  plaintiffs  for  the  pur- 
chase of  a  quantity  of  ice,  to  be  delivered  (by  immediate  dap- 
ments)  to  the  defendant  in  New  Torit.  On  March  10,  1874,  or 
thereabouts,  the  defendant,  by  his  want  of  readiness  to  receive 
a  portion  of  the  ice  as  he  bad  agreed  to,  temporarily  prevented 
the  plaintiffs  from  performing  the  contract  on  their  part  accord- 
ing to  the  preparations  made  by  them  for  the  purpose.  On 
March  24,  1874,  the  parties,  then  in  New  York,  put  their  pre- 
vious verbal  contract  into  writing,  antedating  it  as  an  original 
contract  made  at  Bockland  on  March  2,  1874.  On  the  same  day 
(March  24),  by  consent  of  the  defendant,  the  plaintiffs  sold  the 
same  ice  to  another  party,  reserving  their  claim  against  the  ' 
defendant  for  the  damages  sustained  by  them  by  the  breach 
•  Sea  Sees.  4CM69,  ToL  4,  Orclopedta  of  Lav. 
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of  the  contrftct  hy  &e  defendant  on  March  lOth  or  about  tihat 
time.  This  action  was  commenced  on  April  11,  1874,  coonting 
fm  the  contract  as  made  on  March  2,  and  declaring  for  dam- 
ages  sustained  by  the  breach  of  contract  on  March  10,  or  there- 
abonts,  and  prior  to  March  24,  1874.  Several  objections  are  set 
ap  against  the  plaintifEB*  right  to  recover. 

The  first  objection  is,  that  in  seme  respects  the  allegations  in 
the  writ  and  the  written  proof  do  not  concur.  Bat  we  pais  this 
point,  88  an;  imperfection  in  the  writ  may,  eitlwr  with  or  with- 
oat  terms,  be  corrected  by  amendment  hereafter. 

Then  it  is  claimed  for  the  defendant  tliat,  as  matter  of  fact, 
the  parties  intended  to  make  a  new  and  original  contract  as  of 
March  24,  by  their  writing  made  on  that  day  and  antedated 
March  2,  and  that  it  was  not  their  purpose  thereby  to  give  ex- 
pression and  eEBcacy  to  any  unwritten  contract  made  by  them 
before  that  time.  Bat  we  think  a  jury  woald  be  well  warranted 
in  coming  to  a  different  conclosioii.  Undoubtedly  there  are  dr- 
CDmstances  tending  to  throw  some  doabt  upon  the  idea  that 
both  parties  understood  that  a  contract  was  fully  entered  into 
on  March  2,  1874,  but  that  doubt  is  much  more  than  overcome 
when  all  the  written  and  oral  evidence  ia  considered  together. 
Vfe  think  the  writing  uLsde  on  the  24th  March,  with  the  explana- 
tion as  to  its  ori^,  is  to  be  considered  precisely  as  if  the  par- 
ties on  that  day  had  s^ed  a  paper  dated  of  that  date,  certify- 
ing end  admitting  that  they  had  on  the  2d  day  of  March  made 
a  verbal  contract,  and  stating  in  exact  written  terms  just  what 
such  verbal  contract  was.  Parol  evidence  is  proper  to  show  the 
situation  of  the  parties  and  the  circumstances  under  which  the 
contract  was  made.  It  explains  but  does  not  alter  the  terms  of 
the  contract.  The  defendant  himself  invokes  it  to  show  that, 
according  to  his  view,  the  paper  bears  an  erroneous  date;  Such 
evidence  merely  discloaes  in  this  case  such  facts  as  are  part  of 
the  res  gestae.  Benjamin  on  Sales,  §  213;  Stoops  v.  Smith,  100 
Mass.  63,  66,  and  cases  there  cited. 

Then  the  defendant  next  contends  that,  even  if  the  writing 
signed  by  the  parties  was  intended  by  them  to  operate  retro- 
actively as  of  the  first-named  date,  as  a  matter  of  law,  it  cannot 
be  permitted  to  have  that  effect  and  meet  the  requirements  of 
th«  8tatid«  of  frauds.    The  portion  of  the  defendant  ia,  that  all 
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vhich  tock  place  betweoi  the  parties  before  the  24th  of  March 
iras  of  the  tiatnre  of  negotiation  and  proposition  only ;  and  that 
there  was  no  valid  contract,  snch  aa  is  called  for  by  the  statute 
of  frands,  before  that  day ;  and  that  the  action  is  not  nLaintain- 
able,  because  the  breach  of  contract  is  allied  to  have  occurred 
before  that  time.  The  plaintiSs,  on  the  other  hand,  contend 
that  the  real  contract  was  made  Tcrbally  on  the  2d  of  March, 
and  that  the  written  inatnunent  is  aufBcient  proof  to  make  the 
verbal  contract  a  valid  one  as  of  that  date  (March  2),  althongh 
the  written  proof  was  not  made  out  until  twenty-two  days  after 
that  time.  Was  the  valid  contract,  therefore,  made  on  March  2d 
or  March  the  24th  t  The  point  raised  is,  whether,  in  view  of  the 
statute  of  frauds,  the  writing  in  this  case  shall  be  considered  as 
constituting  the  contract  itself,  or  at  any  rate  any  substantial 
portion  of  it,  or  whether  it  may  be  regarded  as  merely  the  neces- 
sary legal  evidence  by  means  of  which  the  prior  unwritten  con- 
tract may  be  proved.  In  other  words,  is  the  writing  the  ooa- 
tract,  or  only  evidence  of  it?    We  incline  to  the  latter  view. 

The  peculiar  wording  of  the  statute  presents  a  strong  argu- 
ment for  snch  a  determination.  The  section  reads:  "No  con- 
tract for  the  sale  of  any  goods,  wares,  or  merchandise,  for  thirty 
dollars  or  more,  shall  be  valid,  nnless  the  purchaser  accepts  and 
receives  part  of  the  goods,  or  ^ves  something  in  earnest  to  bind 
the  bargain,  or  in  part  p^onent  thereof,  or  some  note  or  memo- 
randmn  thereof  is  made  and  signed  by  the  party  to  be  charged 
thereby,  or  his  agent."  In  the  first  place,  the  statnte  does  not 
go  to  all  contracts  of  sale,  bnt  only  to  those  where  the  price  is 
over  a  certain  sum.  Then  the  requirement  of  the  statute  is  in 
the  alternative.  The  contract  need  not  be  evidenced  by  writing 
at  all,  provided  "the  purchaser  accepts  and  receives  a  part  of 
the  goods,  or  gives  something  in  earnest  to  bind  the  bargain  or  in 
part  Foment  thereof."  If  any  one  of  these  circumstances  will 
as  effectually  perfect  the  sale  as  a  writing  would,  it  is  not  easi^ 
Odea  how  the  writing  can  actnaUy  constitute  the  contract,  mere- 
ly because  a  writing  happens  to  exist.  It  could  not  with  any 
correctness  be  said,  that  anything  given  in  earnest  to  bind  a 
bargain  was  a  sabstantial  part  of  the  bai^iain  itself,  or  any- 
thing more  than  a  particular  mode  of  proof.  Then  it  is  not 
tiw  contract  that  is  required  to  be  in  writing,  bat  only  "kbm 
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note  or  memorandom  thereof."  This  language  sopposes  that 
the  verbal  bargain  may  be  first  made,  and  a  memorandum  of  ii 
given  afterwards.  It  alBO  implies  that  no  set  and  formal  agree- 
ment is  called  for.  Chancellor  ^nt  sas^s  "the  instmment  is 
liberally  coustmed  without  regard  to  forma."  The  briefest 
possible  forms  of  a  bargain  have  been  deemed  sofBcient  in  many. 
cases.  Certain  important  elements  of  a  completed  contract  may 
be  omitted  altogether.  For  instance,  in  this  State,  the  consid- 
eration for  the  promise  is  not  required  to  be  expressed  in  writ- 
ing. Gilliahan  v.  Boardman,  29  Me.  79.  Again,  it  is  provided 
that  the  note  or  memorandum  is  sufficient,  if  signed  only  by  the 
person  sought  to  be  charged.  One  party  may  be  held  thereby 
and  the  other  not  be.  There  may  be  a  mutuality  of  contract 
but  not  of  evidence  or  of  remedy.  Still,  if  the  writing  is  to  be 
regarded  in  all  cases  as  constituting  the  contract,  in  many  cases 
there  would  be  but  one  contracting  party. 

Another  idea  gives  wei^t  to  the  argument  for  the  position 
advocated  by  the  plaintiffs;  and  that  is,  that  such  a  constme- 
tion  of  the  statute  upholds  contracts  according  to  the  intention 
of  parties  thereto,  while  it,  at  the  same  time,  fully  sobservee  aU 
the  purposes  for  which  the  statute  was  created.  It  most  be 
borne  in  mind  that  verbal  bargains  for  the  sale  of  personal 
property  are  good  at  common  law.  Nor  are  they  made  illegal 
by  the  statute.  Parties  can  execute  them  if  they  mutually  please 
to  do  so.  The  object  of  the  statute  is  to  prevent  perjury  and 
fraud.  Of  course,  perjury  and  fraud  cannot  be  wholly  pre- 
vented; but,  as  Bud  by  Bigelow,  J.  (Marsh  v.  Hyde,  3  Qray, 
331),  "a  memorandum  in  writing  will  be  as  effectual  against 
perjury,  although  signed  subsequently  to  the  making  of  a  ver- 
bal contract,  as  if  it  had  been  executed  at  Uie  moment  when  the 
parties  consoDUoated  their  agreement  by  word  of  mouth."  We 
think  it  would  be  more  so.  A  person  would  be  likely  to  com- 
mit himself  in  writing  with  more  care  and  cantiou  after  time 
to  take  a  second  thought.    The  locua  penitentiae  remains  to  him.' 

By  no  means  are  we  to  be  understood  as  saying  that  all  writ- 
ten instruments  will  satisfy  the  statute,  by  having  the  effect  to 
make  the  cootracta  described  in  them  valid  from  their  firat 
verbal  inception.  That  must  depend  upon  circumstances.  In 
many,  and  perhaps  most,  instances  such  a  version  of  the  trans- 
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action  would  not  agree  with  the  actual  nnderstanding  of  the 
parties.  In  many  cases,  undoubtedly,  the  written  instrument 
is  per  se  the  contract  of  the  parties.  In  many  cases,  as,  for  in< 
stance,  like  the  antedating  of  the  deed  in  Egery  t.  Woodward 
(56  Maine,  45),  cited  by  the  defendant,  the  contract  (by  deed> 
could  not  take  effect  before  delivery ;  the  law  forbids  it.  So  a 
will  made  by  parol  is  absolutely  void.  But  all  these  claases  of 
cases  differ  from  the  case  before  us. 

A  distinction  is  attempted  to  be  set  up  between  the  meaning 
to  be  given  to  B.  S.  c.  Ill,  §  4,  where  it  is  provided  that  no 
unwritten  contract  for  the  Bale  of  goods  "shall  be  valid,"  and 
that  to  be  given  to  the  several  preceding  sections  where  it  pro- 
vided that  upon  certain  other  kinds  of  unwritten  ccmtracta  "no 
action  shall  be  maintained";  the  pwdtion  taken  being  that  in 
the  former  case  the  contract  is  void,  and  in  the  other  cases  only 
voidable  perhaps,  or  not  enforceable  by  suit  at  law.  Bat  the 
distinction  is  without  any  essential  difference,  and  is  now  so 
r^arded  by  authors  generally  and  in  most  of  the  decided  cases. 
All  the  sections  referred  to  rest  upon  precisely  the  same  policy. 
Exactly  the  same  object  is  aimed  at  in  aU.  The  difference  of 
phraseology  in  the  different  sections  of  the  original  English 
statute,  of  which  ours  is  a  substantial  copy,  may  perha',y8  be 
acc«unted  for  by  the  fact,  as  is  generally  conceded,  that  the 
authorship  of  the  statute  was  the  work  of  different  hands. 
Although  our  statute  (K.  S.  1871,  §  4)  uses  the  words  "no  eon- 
tract  shall  be  valid,"  our  previous  statutes  used  th«  phrase 
"shall  be  allowed  to  be  good";  and  the  change  was  made  when 
the  statutes  were  revised  in  1857,  withont  any  legislative  intent 
to  make  any  alteration  in  the  sense  of  the  section.  B.  S.  1841, 
e.  136,  §  4.  The  two  seta  of  phrases  were  undonbtedly  deemed 
to  be  equivalent  expressions.  The  words  of  the  ori^al  English 
section  are,  "shall  not  be  allowed  to  be  good,"  meaning,  it  is 
said,  not  good  for  the  purpose  of  sustaining  an  action  thereon 
without  written  proof.  Browne,  St.  Frauds,  SS  115,  136,  and 
.notes  t»  the  sections;  Benjamin's  Sales,  §  114;  Townsend  V. 
Hargraves,  118  Mass.  325,  and  eases  there  cited. 

There  are  fsw  deciffions  that  bear  directly  upon  the  precise 
point  which  this  case  presents  to  us.  From  the  nature  of 
things,  ft  state  of  facts  involving  the  question  would  seldom 
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eziat  But  we  regard  the  case  of  Towns^id  t.  Haj^ravee,  abova 
cited,  as  representiiig  UK  principle  very  pointedly.  It  was  tliere 
held  tliat  the  statute  of  frauds  afFects  the  remedy  only  and  not 
the  validity  of  the  contract;  and  that  where  there  has  been  a 
completed  oral  contract  of  sale  of  goods,  the  acceptance  and 
receipt  of  part  of  the  goods  by  the  purchaser  takes  the  case 
out  of  the  statute,  although  such  acceptance  and  receipt  are 
after  the  rest  of  the  goods  are  destroyed  by  fire  while  in  the 
hands  of  the  seller  or  his  agent  The  date  of  Uie  agreement 
rather  than  the  date  of  the  part  acceptance  was  treated  as  the 
time  when  the  contract  was  made;  and  the  risk  of  the  loss  of 
the  goods  was  cast  upon  the  buyer.  Vincent  v.  Germond  (11 
Johns.  283)  is  to  the  sune  effect.  We  are  not  aware  of  any 
case  where  the  question  has  been  directly  adjudicated  adverse- 
ly to  these  cases.  Webster  v.  Zielly  (52  Barb.  [N.  Y.]  482),  in 
the  a]^:nment  of  the  court,  directly  admits  the  same  principle. 
The  case  of  Leather  Cloth  Co.  t.  Hieronimus  (L.  B.  10  Q.  B. 
140)  seona  also  to  be  an  authority  directly  in  point.  Thompscm 
T.  Alger  (12  Met.  428,  435)  and  Marsh  v.  Hyde  (3  Gray,  331), 
relied  on  by  defendant,  do  not,  in  their  results,  oppose  the  idea 
of  the  above  cases,  although  there  may  be  some  expressions  in 
them  inconsistent  therewith.  Altogether  another  question  was 
before  the  court  in  the  latter  cases. 

But  there  are  a  great  many  cases  where,  in  construing  the 
statute  of  frauds,  tiie  force  and  effect  of  the  decisions  go  to 
sustain  the  view  we  take  of  this  question,  by  the  very  strongest 
implication ;  such  as,  that  the  statute  does  not  apply  where  the 
contract  has  been  executed  on  both  sides,  Bucknam  v.  Nash,  12 
Maiae,  474;  that  uo  person  can  take  advantage  of  the  statute 
but  the  parties  to  the  contract,  and  their  privies,  Cowan  v. 
Adams,  10  Maine,  374 ;  that  the  memorandum  may  be  made  by 
a  broker,  Hinckley  V.  Arey,  27  Maine,  263 ;  or  by  an  auctioneer, 
Cleaves  v.  Foss,  4  Maine,  1 ;  that  a  sale  of  personal  proper^  is 
valid  when  there  has  been  a  delivery  and  acceptance  of  part, 
although  the  part  be  accepted  several  hours  after  the  sale,  Davis 
T.  Moore,  13  Maine,  424 ;  or  several  days  after.  Bush  v.  Holmes, 
53  Maine,  417;  or  ever  so  long  after,  Browne,  St.  Frauds,  §  337, 
and  eases  there  noted ;  that  a  creditor,  receiving  payments  from 
his  debtor  without  any  direction  as  to  their  application,  m^ 
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apply  tkem  to  a  debt  on  which  the  st&tuta  of  fraada  does  not 
allow  an  action  to  be  maintained,  Haynes  v.  Nice,  100  Maes. 
327;  that  a  contract  made  in  France,  and  valid  there  without 
a  writing,  could  not  be  enf  oroed  in  England  withoat  one,  apon 
the  ground  that  the  statute  related  to  the  mode  of  procedure 
and  not  to  the  validity  of  the  contract,  Lerooz  v.  Brown,  12  C.  B. 
601 ;  but  this  ease  has  been  questioned  scnoewhat ;  that  a  witneas 
may  be  guilty  of  perjury  who  falsely  swears  to  a  fact  which 
may  not  be  oompetent  evidence  by  the  statute  of  frauds,  bnt 
which  becomes  material  because  not  objected  to  by  the  party 
against  whom  it  was  offered  and  received,  Howard  v.  Sexton,  4 
Ck>mstoek:,  157;  that  an  ag^t  who  signs  a  memorandum  need 
not  have  his  authority  at  the  time  the  contract  is  entered  into, 
if  his  act  is  orally  ratified  afterwards,  Maclean  v.  Dunn,  4  Bing. 
722 ;  that  the  identical  agreement  need  not  be  signed,  and  that 
it  is  snfficiect  if  it  is  acknowledged  by  any  other  instrument 
duly  signed,  Qale  v.  Nizon,  6  Cow.  445 ;  that  the  recognition  of 
the  contract  may  be  contained  in  a  letter,  or  in  several  letteta, 
if  so  connected  by  "written  links"  as  to  form  snfBcient  evidence 
of  the  contract;  that  the  letters  may  be  addressed  to  a  third 
person,  Browne,  St.  Frauds,  g  346;  Fyscm  v.  Eitton,  30  E.  L.  A 
Eq.  374;  Gibson  v.  Holland,  L.  B.  1  G.  P.  1;  that  an  agent 
may  write  his  own  name  instead  of  that  of  his  principal  if 
intendrog  to  bind  his  principal  by  it,  Williams  v.  Bacon,  2 
Gray,  387,  393,  and  citations  there ;  that  a  proposal  in  writing, 
if  accepted  by  the  other  party  by  parol,  is  a  sufficient  memo- 
randum, Reuss  V.  Picksley,  L.  R  1  Exe.  342;  that  where  one 
parly  is  bound  by  a  note  or  memorandum  the  other  party  may 
be  bound  if  he  admits  the  writing  by  another  vmting  by  him 
subsequently  signed,  Dobell  v.  Hutchinson,  3  A.  &  E.  355 ;  that 
the  written  contract  m^  be  rescinded  by  parol,  although  many 
decisions  are  opposed  to  this  proposition,  Kichardson  v.  Cooper, 
25  Maine,  450 ;  that  equity  will  interfere  to  prevent  a  party  mak- 
ing the  statute  an  instnunent  of  frand,  Byan  v.  Dox,  34  N.  T. 
307;  Hassam  T.  Barrett,  115  Mass.  256,  258;  that  a  contract 
verbally  made  may  be  maintained  for  certain  purposes,  uot- 
withatanding  the  statute;  that  a  person  who  pays  his  money 
under  it  cannot  recover  it  back  if  the  ottier  aide  is  willing  te 
perform;  and  he  san  reeover  if  performance  is  refused,  Ch^- 
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ffiui  T.  Bicb,  63  Maine,  588,  and  cases  cited ;  that  a  respondent 
in  equity  waives  tlie  statute  as  a  defense  onless  set  up  in  plea 
or  answer,  Adams  t.  Patrick,  30  Yt.  516 ;  that  it  must  be  spe- 
cially pleaded  in  an  action  at  law,  Middlesex  Co.  v.  Osgood,  4 
Qrtiy,  447;  Lawrence  v.  Chase,  54  Maine,  196;  that  the  de- 
fendant m^  waive  the  protection  of  the  statute  and  admit 
verbal  evidence  and  become  bound  by  it,  Browne,  St  Frauds, 
8  135- 

It  may  be  remarted,  however,  that  in  most  courts  a  defendant 
may  avail  himself  of  a  defense  of  the  statute  under  the  general 
issue.  The  different  role  in  Massachusetts  and  Maine  grew  out 
of  the  practice  act  in  the  one  State  and  in  the  statute  requiring 
Uie  filing  of  specifications  in  the  other. 

It  is  clear  from  the  foregoing  cases,  as  well  as  from  many 
more  that  might  be  cited,  that  the  statute  does  not  forbid  parol 
contracts,  but  only  precludes  the  bringing  of  actions  to  enforce 
them.  As  said  in  Thornton  v.  Eempster  (5  Tannt.  786,  738), 
"the  statute  of  frauds  throws  a  difficulty  in  the  way  of  the 
evidence."  In  a  ease  already  cited,  Jervis,  C  J.,  said:  "The 
effect  of  the  action  is  not  to  avoid  the  contract,  but  to  bar  the 
T^nedy  upon  it,  unless  there  be  writing."  See  analogoos  case 
of  McGlellan  v.  McClellau,  65  Maine,  500. 

But  the  defendant  contends  that  this  course  of  reasonii^ 
would  make  a  memorandum  sufficient  if  made  after  action 
brought,  and  that  the  anthorities  do  not  agree  to  that  propor- 
tion. There  has  been  some  judicial  inclination  to  favor  the 
doctrine  to  that  extent  even  and  there  may  be  some  logic  in  it. 
Stilt  the  current  of  decision  requires  that  the  writing  must 
exist  before  action  brought  And  the  reason  for  the  requirement 
does  not  militate  against  the  ides  that  a  memorandum  is  only 
evidence  of  the  contract  There  is  no  actionable  contract  be- 
fore memorandum  obtained.  The  contract  cannot  be  sued  until 
it  has  been  legally  verified  by  writing;  luitil  then  there  is  no 
cause  of  action,  although  there  is  a  contract.  The  writing  is  a 
condition  precedent  to  the  right  to  sue.  'Willes,  J.,  perhaps 
eorr«(!tly  describes  it  in  Gibson  v.  Holland,  supra,  when  he  says, 
"the  memorandum  is  in  some  way  to  stand  in  the  place  of  a 
contract"  He  adds:  "The  courts  have  considered  the  inten- 
tion of  the  legislature  to  ba  of  a  mixed  character;  to  prevent 
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perBons  from  hsTing  actions  bronght  against  them  so  long  as 
no  written  evidence  was  existing  when  the  action  was  insti' 
tnted."  Browne,  St.  Frauds,  g  338;  Benjamin's  Sales,  §  159; 
Fricker  t.  Thomlinson,  1  Man.  &  Gr.  772;  Bradford  t.  Spjker, 
32  Ala.  134;  Bill  t.  Bament,  9  M.  &  W.  36;  Philbrook  t.  Bel- 
knap, 6  Tt  383.  In  the  last  case  it  is  said,  "strictly  speaking, 
the  statnte  does  not  make  the  contract  void,  except  for  the  pur- 
pose  of  aufitaining  an  action  upon  it,  to  enforce  it" 

Action  to  stand  for  trial. 

AiTLETON,  G.  J.,  Wauion,  Dahhkth,  YiBaiN,  and  Libbbt, 
JJ.,  ocmcorred. 
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THE  OratATlOH  OF  CONTItACT.* 

At  a  Svie  No  On«  iut  tke  Portiet  to  a  Contract  can  be  Bound 
by  It  or  Entiilod  to  Bightt  Under  It. 

BOBDEN  BT  AL.  v.  BOABDMAN. 
157  Mastachuaetts,  410.    1692. 

Contract  G.  contracted  to  build  a  house  for  defendant.  When 
the  time  for  the  first  payment  came  defendant  requested  C.  to 
have  present  all  persons  having  claims  against  the  house.  Flun- 
tifiEs  had  a  claim  for  (150,  bat  were  not  present,  and  at  C'b 
reqneet  defendant  merred  from  the  amount  doe  C.  $200  ont  of 
which  be  promised  to  pay  plaintiffs'  claim.  Plaintiflh  snbse- 
qnently  asked  defendant  aboat  the  arrangement,  and  defendant 
said  he  held  the  money  under  the  above  agreement  with  C,  bnt 
had  been  advised  not  to  pay  it  at  present.  Defendant  clumed 
that,  upon  the  evidence,  plaintLEEs  were  not  entitled  to  recover, 
and  offered  to  show  that  a  day  or  so  after  the  above  settlement 
C.  had  abandoned  the  contract,  and  that  when  plaintiffs  inquired 
about  the  arraogement  defendant  informed  them  that  C.  had 
broken  his  contract,  and  that  defendant  was  damaged  thereby. 
This  evidence  was  excluded  and  a  verdict  directed  for  plaintiffs. 
If  the  ruling  was  right,  the  judgment  was  to  be  entered  on  the 
verdict;  otherwise,  judgment  for  defendant. 

Morton,  J.  The  evidence  offered  in  bar  waa  rightly  ex- 
daded.  The  subsequent  failure  of  Collins  to  perform  his  eonr 
tract  would  not  release  the  defendant  from  the  ob%ation,  if 
any,  which  he  had  asBomed  to  the  plaintiffs,  in  the  absence  of 
any  agreemrat,  express  or  implied,  that  the  money  was  to  be 
paid  to  the  plaintiffs  only  in  case  Collins  fulfilled  his  contract. 
Cook  V.  WoUendale,  105  Mass.  401.  There  was  no  evidence  of 
mch  an  agreement 
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The  other  question  is  more  difficult.  The  ease  doea  not  preerait 
8  question  of  novation ;  lor  there  waa  no  agreement  among  the 
plaintiffs,  Collins,  and  the  defendant  that  the  defendant  should 
pay  to  the  plainti&,  out  of  the  money  in  hie  hands  and  due  to 
Collins,  a  specifie  sum,  and  that  thenceforward  the  defendant 
should  be  released  from  all  liability  for  it  to  Collins,  and  should 
be  liable  for  it  to  the  plaintifEs.  Neither  was  there  any  agree- 
ment between  the  plaintiffs  and  the  defendant  tbat  the  latter 
would  pay  the  money  to  them.  The  conversation  between  one 
of  the  plaintiffs  and  ttte  defendant  cannot  be  construed  as  af- 
fording  evidence  of  such  an  agreement  Coupled  with  the  de- 
fendant's admission  that  he  was  holding  money  for  the  plaintifih 
was  his  repudiation  of  any  liability  to  the  plaintiffs  for  it 
Neither  can  it  be  claimed  fliat  there  was  an  equitable  assign- 
ment of  the  amount  in  suit  from  Collins  to  the  plaintiffs.  There 
was  no  order  or  transfer  given  by  him  to  them;  nor  was  any 
notice  of  the  arrangement  between  him  and  the  defendant  given 
by  him  to  the  plaintiffs.  Lazarus  v.  Swan,  147  Mass.  330.  The 
case  upon  this  branch,  therefore,  reduced  to  its  simplest  form, 
is  one  of  an  agreement  between  two  parties,  upon  sufficient  con- 
sideration it  may  be  between  them,  that  one  will  pay,  out  q£ 
funds  in  his  hand  belonging  to  the  other,  a  specific  sum  to  a 
third  person,  who  is  not  a  party  to  the  agreement,  and  from 
whom  no  consideration  moves.  It  is  well  settled  in  this  State 
that  no  action  lies  in  such  a  caae  in  favor  of  such  third  party  to 
recover  the  money  so  held  of  the  party  holding  it.  Exchange 
Bank  V.  Bice,  107  Mass.  37,  and  cases  cited;  Rogers  v.  Union 
St«ne  Co.,  130  Mass.  581 ;  New  England  Dredging  Co.  v.  Bock- 
port  Granite  Co.,  149  Mass.  381 ;  Marston  v.  Bigelow,  150  Mass. 
45;  Saunders  v.  Saunders,  154  Maes.  337.  Certain  exceptions 
which  were  sapposed  to  exist  have  either  been  shown  not  to 
exist,  or  hare  been  confined  within  narrower  limits.  Exehange 
Bank  v.  Bice,  and  Maraton  v.  Bigelow,  ubi  ntpra. 

We  have  aHrnmed  that  the  sum  which  the  defoidant  agreed 
with  Collins  to  pay  the  plaintiffs  was  specific.  But  it  is  to  be 
observed  that  the  agreement  between  the  plaintiffs  and  Collins 
was  that  it  should  not  coat  more  than  one  hondred  and  fifty 
dollars  to  put  the  building  back.  Collins  told  the  defendant 
that  the  mm  was  due  to  the  plaintiffs.    The  defendant  reaerfed 
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two  hundred  dollars.  It  may  well  be  doubted,  therefore,  whether 
the  defendant  had  in  his  hands  a  specifie  som  to  be  paid  to  the 
plaintiffs,  or  whether  he  agreed  with  Collius  to  hold  and  pay  the 
plaintiffs  a  specific  sum.  If  the  sum  was  not  specific,  the  plain- 
tifib  do  not  claim,  aa  we  understand  them,  that  they  cau  recover. 
Judgment  for  the  defendant* 


LAWBENCE  v.  FOX. 
30  New  York  Reports  268.    1859. 

Appeal  from  the  Superior  Court  of  the  city  of  Buffalo.  On 
the  trial  before  Masten,  J.,  it  appeared  by  the  evidence  of  a 
bystander  that  one  Holly,  in  November,  1857,  at  the  request  of 
the  defendant,  loaned  and  advanced  to  him  $300,  stating  at  the 
time  that  he  owed  that  sum  to  the  plaintiff  for  money  borrowed 
of  him,  and  had  agreed  to  pay  it  to  him  the  then  next  day; 
that  the  defendant  in  consideration  thereof,  at  the  time  of  re- 
ceiving the  money,  promised  to  pay  it  to  the  plaintiff  the  thai 
next  day.    Upon  this  state  of  facts  the  defendant  moved  for 

*"To  give  a  tblrd  party  who  mar  derive  a  braefit  from  the  per- 
formance of  the  promlBe  an  action,  there  moat  be,  flnt,  an  Intent  hr 
the  promisee  to  eecnre  some  benefit  to  the  third  party,  and  second, 
some  prlvltj  between  the  two,  the  promisee  and  the  party  to  be 
benefited,  and  some  obligation  or  dnty  owing  from  the  former  to 
the  latter  which  wonld  give  him  a  legal  or  eqnltable  claim  to  the 

benefit  of  the  promise,  or  an  equivalent  from  him  personally 

The  courts  are  not  Inclined  to  extend  the  doctrine  of  Lawrence  r.  Fox 
(20  N.  T.  S68)  to  cases  not  clearly  within  the  principle  of  that  decision. 
Judges  have  differed  as  to  the  principle  npon  which  l^wrence  v.  Fte 
and  kindT«d  cases  r«st,  but  In  every  case  In  which  an  action  has  been 
sustained  there  has  been  a  debt  or  duty  owing  by  the  promlaee  to 
the  party  claiming  to  soe  upon  the  promise.  Whether  the  decisioM 
rest  upon  the  doctrine  of  agency,  the  promisee  being  regarded  as  the 
agent  for  the  third  party,  who,  by  bringing  his  action,  adopts  his  acts, 
or  upon  the  doctrine  of  a  trust,  the  promisor  being  regarded  as  having 
received  money  or  other  thing  for  the  third  party.  Is  not  material. 
In  either  case  there  must  be  a  legal  right,  founded  upon  some  obliga- 
tion of  the  promisee.  In  the  third  party,  to  adopt  and  claim  the  promte 
as  made  for  his  beneflL"— Allen,  J.,  in  Vrooman  v.  Turner,  68  N.  T. 
SSO;  see  also,  Jetterson  v.  Asch,  E3  Minn.  446. 
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a  nonsnit  npon  three  several  gronnds,  viz.,  that  there  was  no 
proof  tending  to  show  that  Holly  was  indebted  to  the  plaintiff; 
that  the  agreement  hy  the  defendant  with  HoUy  to  pay  the 
plaintiff  was  void  for  want  of  consideration,  and  that  there 
was  no  privity  between  the  plaintiff  and  defendant.  The  Court 
overruled  the  motion,  and  the  counsel  for  the  defendant  ex- 
cepted. The  cause  was  then  submitted  to  the  jury,  and  they 
found  a  verdict  for  the  plaintiff  for  the  amount  of  the  loan  and 
interest,  $344.66,  upon  which  judgment  was  entered ;  from  which 
the  defendant  appealed  to  the  Superior  Court,  at  general  term, 
where  the  judgment  was  afOrmed,  and  the  defendant  appealed 
to  this  Court  The  cause  was  submitted  on  printed  arguments. 
H.  Gbat,  J.  The  first  objection  raised  on  the  trial  amounts 
to  this,  that  the  evidence  of  the  i>er8on  present,  who  heard  the 
declarations  of  Holly  giving  directions  as  to  the  payment  of 
the  money  he  was  then  advancing  to  the  defendant,  was  mere 
hearsay,  and  therefore  not  competent.  Had  the  plaintiff  sued 
Holly  for  this  sum  of  money  no  objection  to  the  competency 
of  this  evidence  would  have  fieen  thought  of ;  and  if  the  defend- 
ant had  performed  bis  promise  by  paying  the  sum  loaned  to 
him  by  the  plaintiff,  and  Holly  had  afterward  sued  him  for  its 
recovery,  and  this  evidence  had  been  offered  by  the  defendant, 
it  would  doubtless  have  been  received  without  an  object  from 
any  source.  AH  the  defendant  had  the  right  to  demand  in  this 
case  was  evidence  which,  as  between  Holly  and  the  plaintiff, 
was  competent  to  establish  the  relation  between  them  of  debtor 
and  creditor.  For  that  purpose  Uie  evidence  was  clearly  com- 
petent; it  covered  the  whole  ground  and  warranted  the  verdict 
of  the  jury.  But  it  is  claimed  that  notwithstanding  this  prom- 
ise was  established  by  competent  evidence,  it  was  void  for  the 
want  of  consideration.  It  is  now  more  than  a  quarter  of  a 
century  since  it  was  settled  by  the  Supreme  Court  of  this  State, 
in  an  able  and  painstaking  opinion  by  the  late  Savage,  C.  J., 
in  which  the  authorities  were  fully  examined  and  carefully 
analyzed,  that  a  promise  in  all  material  respects  like  the  one 
under  consideration  was  valid,  and  the  judgment  of  that  Court 
was  unanimously  affirmed  by  the  Court  for  the  Correction  of 
Errors.  Parley  v.  Cleaveland,  4  Cow.  432 ;  same  case  in  error, 
9  Cow.  639.    In  that  case  one  Moon  owed  Farley  and  sold  to 
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Cleavdand  a  qnuttify  of  'bay,  m  consideration  of  wliich  Cleave- 
land  promised  to  pay  Moon's  debt  to  Farley;  and  the  decision 
in  favor  of  Farley's  right  to  recover  was  placed  upon  the  ground 
that  the  hay  received  by  Cleaveland  from  Moon  was  a  valid  caor 
dderation  for  Cleaveland 'b  promise  to  pay  Farley,  and  that  the 
subsisting  liability  of  Moon  to  pay  Farley  was  no  objection  to 
the  recovery.  The  fact  that  the  money  advanced  by  Holly  to  the 
defendant  was  a  loan  to  him  for  a  day,  and  that  it  thereby 
became  the  property  of  the  defendant,  seemed  to  impress  the 
defendant's  counsel  with  the  idea  that  because  the  defendant's 
promise  was  not  a  trost  fund  placed  by  the  plaintiff  in  the  de- 
fendant's hands,  out  of  which  he  was  to  realize  money  as  from 
the  sale  of  a  diattel  or  the  collection  of  a  debt,  the  promise 
although  made  for  the  benefit  of  the  plaintiff  could  not  inure 
to  his  benefit  The  bay  which  Moon  delivered  to  Cleaveland 
was  not  to  be  paid  to  Farley,  but  the  debt  incurred  by  Cleave- 
land for  the  purchase  of  the  bay,  Uke  the  debt  incurred  by  the 
defendant  for  money  borrowed,  was  what  was  to  be  paid.  That 
case  haa  been  often  referred  to  by  the  courts  of  this  State,  and 
has  never  been  doubted  as  sound  authority  for  the  principle 
upheld  by  it.  Barker  v.  Bncklin,  2  Denio,  45;  Hudson  Canal 
Company  v.  The  Westchester  Bank,  4  Denio,  97.  It  puts  to 
rest  the  objection  that  the  defendant's  promise  was  void  for 
want  of  consideration.  The  report  of  that  case  shows  that  the 
promise  was  not  only  made  to  Moos,  bat  to  the  plaintifi!  Farl^. 
In  this  ease  the  promise  was  made  to  Holly,  and  not  expressly 
to  the  plaintiff;  and  this  difference  between  the  two  cases  pre- 
sents the  question,  rused  by  the  defendant's  objection,  as  to 
the  want  of  privify  between  the  plaintiff  and  defendant.  As 
early  as  1806  it  was  announced  by  the  Supreme  Court  of  this 
State,  upon  what  was  then  regarded  as  the  settled  law  of  Bng- 
laufj,  "l^t  where  one  person  makes  a  promise  to  another  for 
the  lienefit  of  a  tlurd  person,  ^lat  third  person  may  maintain 
an  action  upon  it."  Schermerhom  v.  Vanderheyden,  1  John. 
B.  140  has  often  been  reasserted  by  our  courts  and  never  de- 
parted from.  The  case  of  Seaman  v.  White  has  occasionally 
been  referred  to  (but  not  by  the  courta),  not  only  as  having 
some  bearing  upon  the  question  now  under  consideration,  but 
as  involving  in  doubt  the  soundness  of  the  proposition  stated 
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in  Schermerhom  v.  YandeAxyden.  In  that  case  one  Hill,  on 
Aogost  17th,  1835,  made  his  note  and  procnred  it  to  be  endorsed 
by  Seaman  and  discotmted  by  tlie  Fhcenix  Bank.  Before  the 
note  matured,  and  while  it  was  owned  by  the  Phoenix  Bank, 
Hill  placed  in  the  hands  of  the  defendant,  Whitney,  hia  draft 
accepted  by  a  third  party,  which  the  defendant  endorsed,  and 
on  October  7th,  1835,  got  discounted  and  placed  the  avails  in 
the  hands  of  an  agent  with  which  to  take  up  Hill's  note;  the 
note  became  due,  Whitney  withdrew  the  availa  of  the  draft 
from  the  hands  of  hia  agent  and  appropriated  it  to  a  debt  due 
him  from  Hill,  and  Seaman  paid  the  note  endorsed  by  him  and 
hroaght  his  auit  against  Whitn^.  Upon  this  state  of  facts 
appearing,  it  was  held  that  Seaman  cotild  not  recover,  first,  for 
the  reason  that  no  promise  had  been  made  by  'Whitney  to  pay ; 
and,  second,  if  a  promise  could  be  implied  from  the  facts  that 
Hill's  accepted  draft,  with  which  to  raise  the  means  to  pay  the 
note  had  been  placed  by  Hill  in  the  hands  of  Whitney,  the 
promise  would  not  be  to  Seaman,  but  to  the  Phcenix  Bank,  who 
then  owned  the  note ;  although  in  the  course  of  the  opinion  of 
the  Court  it  was  stated  that,  in  all  cases  the  principle  of  which 
was  sought  to  be  applied  to  that  case,  the  fund  had  been  appro- 
priated by  an  express  undertaking  of  the  defendant  with  the 
creditor.  But  before  concluding  the  opinion  of  the  Court  in 
this  case,  the  learned  judge  who  delivered  it  conceded  that  an 
undertaking  to  pay  the  creditor  may  be  implied  from  an  ar- 
rangement to  that  effect  between  the  defendant  and  the  debtor. 
This  question  was  sul»equently,  and  in  a  ease  quite  recent, 
again  the  subject  of  consideration  by  the  Supreme  Court,  when 
it  was'  held  that  in  declaring  upon  a  promise,  made  to  the  debtor 
by  a  third  party  to  pay  the  creditor  of  the  debtor,  founded 
upon  a  consideration  advanced  by  the  debtor,  it  was  unnecessary 
to  aver  a  promise  to  the  creditor ;  for  the  reason  that  upon  proof 
of  a  promise  made  to  the  debtor  to  p^  the  creditor,  a  promise 
to  the  creditor  would  be  implied.  And  in  support  of  th^  prop- 
oaition,  in  no  respect  distinguishable  from  the  one  now  under 
consideration,  the  case  of  Schermerhom  v.  Vanderheyden,  with 
many  intermediate  cases  in  oar  courts,  were  cited,  in  which  the 
doctrine  of  that  case  was  not  only  approved,  but  affirmed.  The 
Delaware  t  Hudson  Canal  Company  v.  The  Westchester  Goaaty 
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Bank,  4  Denio,  97.  The  some  principle  is  adjudged  in  seyer&l 
cases  in  Massachusetts.  I  will  refer  to  bat  few  of  them.  Arnold 
V.  Lyman,  17  Mass.  400;  Hall  v.  Marston,  17  Mam.  575;  Brewer 
T.  Dyer,  7  Cush.  337,  340.  In  Hall  v.  Marston  the  Court  aaya: 
"It  seems  to  have  been  well  settled  that  if  A  promises  B  for 
a  valuable  consideration  to  pay  C,  the  latter  may  maintain 
o»»ttmp*t*  for  the  money";  and  in  Brewer  v.  Dyer,  tie  recovery 
was  upheld,  as  the  Court  sud,  "upon  the  principle  of  law  long 
recognized  and  clearly  establiilied,  that  when  one  person,  for 
a  valuable  consideration,  engages  with  another,  by  a  simple  con- 
tract, to  do  acnne  act  for  the  benefit  of  the  third,  the  latter,  who 
would  enjoy  the  benefit  of  the  act,  may  maintain  an  action  for 
the  breach  of  such  engagement;  that  it  does  not  rest  upon  the 
ground  of  any  actual  or  supposed  relationship  between  the  par- 
ties as  some  of  the  earlier  cases  would  seem  to  indicate,  but 
upon  the  broader  and  more  satisfactory  basis  that  the  law  oper- 
ating on  the  act  of  the  parties  creates  the  duty,  establishes  a 
privity,  and  implies  the  promise  and  obligation  on  which  the 
action  is  founded. ' '  There  is  a  more  recent  case  decided  by  the 
same  Court,  to  which  the  defendant  has  referred  and  claims  that 
it  at  least  impairs  the  force  of  the  former  cases  as  authority. 
It  is  the  case  of  Mellen  v.  Whipple,  1  Gray,  317.  In  that  cab* 
one  Rollins  made  his  note  for  $500  payable  to  Ellis  &  Mayo  or 
order,  and  to  secure  its  payment  mortgaged  to  the  payees  & 
certain  lot  of  ground,  and  then  sold  and  conveyed  the  mort- 
gaged premises  to  the  defmdant,  by  deed  in  which  it  was  stated 
that  the  "granted  premises  were  subject  to  a  mortgage  for  $500, 
which  mortgage  with  the  note  for  which  it  was  given,  the  said 
Whipple  is  to  assume  and  cancel."  The  deed  thus  made  was 
accepted  by  Whipple,  the  mortgage  was  afterward  duly  as- 
signed, and  the  note  endorsed  by  Ellis  &  Mayo  to  the  plaintiff's 
intestate.  After  Whipple  received  the  deed  he  paid  to  the 
mortgagees  and  their  assigns  the  interest  apon  the  mortgage 
and  note  for  a  time,  and  upon  refusing  to  continue  his  p^- 
ments  was  sued  by  the  plaintiff  as  administratrix  of  the  as- 
signee of  the  mortgage  and  note.  The  Court  held  that  the  stip- 
ulation in  the  deed  that  Whipple  should  pay  the  mortgage  and 
note  was  a  matter  exclusively  between  the  two  parties  to  the 
deed ;  that  the  sale  by  Bollins  of  the  equi^  of  redemption  ^d 
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not  lessen  the  plaintiff's  security,  and  that  as  nothing  had  been 
pat  into  the  defendant's  hands  for  the  puriKse  of  meeting  the 
plaintifE's  claim  on  BoUins,  there  was  no  consideration  to  sup- 
port an  express  promise,  mnch  less  an  implied  one,  that  Whip- 
ple ahonld  pay  Mellen  the  amoont  of  the  note.  This  is  all  that 
was  decided  in  that  case,  and  the  substance  of  the  reasons  as- 
signed for  the  decision;  and  whether  the  case  was  rightly  dis- 
posed of  or  not,  it  has  not  in  its  facts  any  analogy  to  the  case 
before  us,  nor  do  the  reasons  assigned  for  the  decision  bear  in 
any  degree  npon  the  question  we  are  now  considering.  But  it 
is  urged  that  because  the  defendant  was  not  in  any  sense  a  trus- 
tee of  the  property  of  Holly  for  the  benefit  of  the  plaintiff,  the 
law  will  not  imply  a  promise.  I  agree  that  many  of  the  cases 
where  a  promise  was  implied  were  cases  of  trusts,  created  for 
the  benefit  of  the  promisor.  The  case  of  Felton  t.  Dickinson, 
10  Mass.  189-190,  and  others  that  might  be  cited,  are  of  that 
class  bnt  concede  them  all  to  have  been  cases  of  tnuts,  and  it 
proves  nothing  against  the  application  of  the  rule  to  this  case. 
The  duty  of  the  trustee  to  pay  the  cestuis  que  trust,  according 
to  the  terms  of  the  trust,  implies  hia  promise  to  the  latter  to  do 
BO.  In  this  case  the  defendant,  upon  ample  consideration  re- 
ceived from  Holly,  promised  Holly  to  pay  his  debt  to  the  plain- 
tiff; the  consideration  received  and  the  promise  to  Holly  made 
it  plainly  his  duty  to  pay  the  plaintiff  as  if  the  money  had 
been  remitted  to  him  for  that  purpose,  and  as  well-implied  a 
promise  to  do  so  as  if  he  had  been  made  a  bnstee  of  property  to 
be  converted  into  cash  with  which  to  pay.  The  fact  that  a 
breach  of  the  duty  imposed  in  the  one  case  may  be  visited,  and 
jnsUy,  with  more  serious  consequences  than  in  the  other  by  no 
means  disproves  the  payment  to  be  a  duty  in  both.  The  prin- 
ciple illustrated  by  the  example  so  frequently  quoted  (which 
concisely  states  the  case  in  hand)  "that  a  promise  made  to  one 
for  the  benefit  of  another,  he  for  whose  benefit  it  is  made  m^ 
bring  an  action  for  its  breach,"  has  been  applied  to  trust  cases, 
not  because  it  was  exclusively  applicable  to  those  cases,  bnt  be- 
cause it  was  a  principle  of  law,  and  as  such  applicable  to  those 
eases.  It  was  also  insisted  that  Holly  could  have  discharged  the 
defendant  from  his  promise,  though  it  was  intended  by  both 
parties  for  the  benefit  of  the  plaintiff,  and  therefore  the  plain- 
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tiff  waa  not  entitled  to  maintam  this  Buit  lor  the  ncovery  of  a 
demand  over  vhicli  be  had  no  c(mtrol.  It  is  enough  that  tiw 
plaintiff  did  not  release  the  defendant  from  his  promise,  and 
whether  he  could  or  not  ia  a  question  not  now  necessarily  in* 
Tolred;  but  if  it  was,  I  think  it  would  be  found  difficult  to 
maintain  the  right  of  Holly  to  discharge  a  judgment  recovered 
by  the  plaintiff  upon  confession  or  otherwise,  for  the  breach 
of  the  defendant  'a  promise ;  and  if  he  could  not,  how  could  he 
diachai^  the  suit  before  judgment,  or  the  promise  before  suit, 
made  as  it  was  for  the  plaintiff's  benefit  and  in  accordance  with 
legal  presumption  accepted  by  him  (Berley  v.  Taylor,  5  Hill, 
577-584,  et  seq.),  until  his  diss^it  was  shownt  The  cases  cited, 
and  especially  that  of  Farley  t.  Cleaveland  establish  the  valid- 
ity of  a  parol  promise;  it  stands  then  upon  the  footing  of  a 
written  one.  Suppose  the  defendant  had  given  his  note  in 
which  for  value  received  of  Holly  he  had  promised  to  pay  the 
plaintiff,  and  the  plaintiff  had  accepted  the  promise  retaining 
Holly's  liabili^.  Very  clearly  Holly  could  not  have  dischai^ed 
that  promise,  be  the  right  to  release  the  defendant  as  it  may. 
No  one  can  doubt  that  he  owes  the  sum  of  money  demanded 
of  him,  or  that  in  accordance  with  his  prconise  it  was  his  do^ 
to  have  paid  it  to  the  plaintiff;  nor  can  it  be  doubted  that  what- 
ever may  be  the  diversity  of  opinion  elsewhere,  the  adjudiea- 
tions  in  this  State,  from  a  very  early  period,  approved  by  ex- 
perience, have  established  the  defendant's  liability;  if,  there- 
fore, it  could  be  shown  that  a  more  strict  and  technically  ac- 
curate application  of  the  rules  applied  would  lead  to  a  differ- 
ent reault  (which  I  by  no  means  concede),  HiB  effort  should  not 
be  made  in  the  face  of  manifest  justioe. 

The  judgment  should  be  affirmed. 

Johnson,  C.  J.,  Denio,  Seu>oh,  Amxs  and  Stbonq,  JJ.,  con- 
cnrred.  Johnson,  C.  J.,  and  Dgnio,  J.,  were  of  opinion  that 
the  promise  was  to  be  regarded  as  made  to  the  plaintiff  through 
the  medium  of  his  agent  whose  action  he  could  ratify  when  it 
came  to  his  knowledge,  though  taken  without  his  being  privy 
thereto. 

COKSTOOi:,  J.    Diaentad. 
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WkUe  a  Contract  cannot  Impose  LidbUity  upon  a  Third  Party, 
yet  it  is  the  Duty  of  all  Other  Persons  not  to  Interfere 
with  its  Dite  Performance* 

WALKER  ET  AL.  t.  CRONIN. 
Itff  MassackiueUs.  555.    IffTl. 

Tort.    Demmrer  to  declaration  KOBtained.    Plaintiffs  appeaL 

Wells,  J.  .  .  .  The  second  and  third  coonts  recite  contracts 
of  the  plaintiffs  with  their  workmen  for  the  performance  of 
certain  work  in  the  manufacture  of  boots  and  shoes;  and  allege 
that  the  defendant,  well  knowing  thereof,  with  the  nnlawfol 
ptirpose  of  hiiiderixig  and  prerentii^  the  plaintiffs  from  cany< 
ing  on  their  business,  indnced  said  persons  to  refose  and  se- 
lect to  perform  their  contracts,  whereby  the  plaintiffs  suffered 
great  damage  in  their  business. 

It  is  a  familiar  and  w^-established  doctrine  of  the  law  npon 
the  relation  of  master  and  servant  that  one  who  entices  away 
a  servant,  or  induces  him  to  leave  bis  master  may  be  held  liable 
in  damages  therefor,  provided  there  exists  a  valid  contract  for 
continaed  service,  known  to  the  defendant.  It  has  sometimes 
been  supposed  tliat  this  doctrine  sprang  from  the  English 
statute  of  laborers  and  was  confined  to  menial  service.  But 
we  are  satisfied  that  it  is  founded  upon  the  legal  right  derived 
from  the  contract,  and  not  merely  upon  the  relation  of  master 
and  servant ;  and  that  it  applies  to  all  contracts  of  employment, 
if  not  to  contracts  of  every  description. 

In  Hart  v.  Aldridge  (Cowp.  54)  it  was  applied  to  b  case 
Tf:Ty  much  like  the  present. 

in  Gnnter  v.  Astor  (4  J.  B.  Moore,  12),  it  was  applied  to 
the  enticing  away  of  workmen  not  hired  for  a  limited  or  con- 
stant period*  bat  who  worked  by  the  piece  for  a  piano  mann- 
factnrer. 

In  Sheperd  v.  Wafceman  (Sid.  79),  it  was  applied  to  the  loss 
of  a  contract  of  marriage  by  reason  of  a  false  and  malicious 
letter  claiming  a  previous  engagement. 

In  Winsmore  v.  Oreenbank  (Willes,  577),  the  defendant  was 
•  Sm  Sec  471.  Vol.  4,  CTClopedlK  ot  Law. 
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held  liable  in  damages  for  unlawfully  and  unjustly  "proeor- 
ing,  enticing,  and  perBuading"  the  plaintiff's  wife  to  remain 
away  from  him,  whereby  he  lost  the  comfort  and  society  of  his 
wife  and  the  profit  and  advantage  of  her  fortune. 

It  seems  utterly  unjust  and  repngnant  to  reason,  that  a  cred- 
itor accepting  payment  from  a  stranger  of  the  third  person's 
debt  should  be  allowed  to  maintain  an  action  against  the  debtor 
pleading  and  thereby  ratifying  ouch  payment  on  the  technical 
theory  that  he  ie  a  stranger  to  the  contract  The  creditor  has 
himself  for  this  purpose  allowed  him  to  make  himself  a  giuitt 
party,  and  consents  to  treat  him  so,  so  far  as  payment  is  ctm- 
oemed.  To  regard  the  debt  paid  bo  far  as  he  is  concerned,  is 
but  to  hold  him  to  the  result  of  his  own  act.  Shall  he  collect 
the  debt  againt  In  that  case  can  the  stranger  recover  backf 
"What  matters  it  to  the  creditor  who  paysf  As  the  Supreme 
Courts  of  Wisconsin  and  Ohio  in  cases  above  cited  said,  this 
doctrine  is  against  common  sense  and  justice.  It  does  not  at 
all  infringe  the  rule  that  one  cannot  at  law  make  another  hia 
debtor  without  request  to  allow  such  payment  to  aatis^  the 
debt  as  to  the  creditor;  and  this  court,  while  recognizing  the 
rule  that  one  cannot  officiously  pay  the  debt  of  another  and 
gue  him  at  law,  onless  he  has  ratified  it,  by  allowing  the  stran- 
ger to  go  into  equity  and  get  repaym^t,  makes  the  paymmt 
in  the  eyes  of  a  court  of  equity  operate  to  satisfy  the  creditor, 
and  render  the  stranger  a  creditor  of  the  debtor,  Neely  v. 
Jones,  16  W.  Va.  625.  I  know  that  in  that  case  it  is  held  that, 
"if  a  payment  by  a  stranger  is  neither  ratified  or  authorized 
by  the  debtor,  it  will  not  be  held  to  be  a  discharge  of  the  debt" ; 
but  though  this  point  is  general,  that  was  a  esse  of  the  stranger 
seeking  to  make  the  debtor  repsy,  end  the  case  and  opinion  in- 
tended to  lay  down  the  rule  at  law  only  as  between  the  stran- 
ger paying  and  the  debtor,  not  as  between  the  creditor  and 
debtor.  So  I  hold  that,  when  Jamison  &  Co.  received  tiie  money 
for  this  judgment  it  operated  as  a  discharge  as  to  them. 

Therefore,  so  much  of  the  decree  of  March  2,  1891,  as  rejects 
the  claim  of  B.  K.  Jamison  &  Co.  ...  is  afSrmed. 

In  Lumley  v.  Gye  (2  El.  &  BI.  216),  the  plaintiff  had  en- 
gaged Miss  Wagner  to  sing  in  his  opera   and   the  defendnnt 
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knomngly  induced  Iier  to  break  her  contract  and  refuse  to  sing. 
It  was  objected  that  the  action  would  not  lie,  because  her  con- 
tract was  merely  executory,  and  she  had  never  actually  entered 
into  the  service  of  the  plaintiff;  and  Coleridge,  J.,  dissented, 
insisting  that  the  only  foundation  for  such  an  action  was  the 
statute  of  laborers  which  did  not  apply  to  service  of  that  char- 
acter; but  after  fuU  discussion  and  deliberation  it  was  held 
that  the  action  would  lie  for  the  damages  thus  caused  by  the 
defendant 

In  Boston  Glass  Manufactory  v.  Binney  (4  Pick.  425),  which 
was  for  inducing  workmen  skilled  in  several  departments  of 
glass-making,  to  leave  the  employment  of  the  plaintiff,  it  was 
not  suggested  that  the  defendants  would  not  have  been  liable 
if  there  had  been  an  existiog  contract  between  the  plaintiff  and 
the  workm^L 

Upon  careful  consideration  of  the  authorities,  as  well  as  of 
the  principles  involved  we  are  of  opinion  that  a  legal  cause  of 
action  is  sufficiently  stated  in  each  of  the  three  counts  of  the 
declaration. 

Demurrer  overruled.* 

•"IifDUOiKG  WoBKMXiT  TO  <tUFi  BIkflotveht. — The  K«meral  rule  In 
tbe  UolUd  States  la  In  accordance  with  the  English  Buthorltlea  and 
the  above  case.  In  Old  Dominion  S.  S.  Co.  v.  McEenna  (3D  Fed.  Rep. 
48;  B.  C.  Burdlck's  Cases  on  Torts,  19&)  the  court.  Brown,  J.,  said: 
The  defendants  not  being  In  the  plalntllFg  employ,  and  withont  anjr 
legal  JUBtlflcatlOD  so  far  as  appears, — a  mere  dlspnte  about  wages,  the 
merits  of  which  are  not  stated,  not  being  anr  legal  justlflcatlon, — pro- 
cured plalntlfTs  workmen  In  this  dty  and  In  Southern  ports  to  quit 
work  In  a  body,  for  the  purpose  of  Inflicting  Injury  and  damage  upon 
the  plaintiff  until  It  should  accede  to  the  defendants'  demands,  and 
pay  the  Southern  negroes  the  same  wages  as  New  York  longshoremen, 
which  the  plalntlfF  was  under  no  obligation  to  grant;  and  anch  pro- 
curement of  workmen  to  quit  work,  being  designed  to  Inflict  Injury  on 
the  pl^QtlO,  and  not  being  Jostlfled,  constituted  In  law  a  mallcloiu 
and  Illegal  Interference  with  the  plaintiff's  business,  which  la  actloo- 
shle.'  Is  Toledo  Ac.  Ry.  Co.  t.  Pennsylvania  Co.  et  al.  (64  Fed.  Rep. 
780)  the  coart  granted  a  temporary  Injunction,  pending  the  action, 
against  the  Chief  of  the  Brotherhood  of  Locomotive  Engineers,  re- 
straining him  from  Issuing  or  continuing  In  force  any  rule  or  order  of 
the  brotherhood  ordering  engineers  not  to  handle  the  cars  of  the  com- 
plainant company.  Taft,  Circuit  Judge  (p.  744),  aays:  The  many 
engineers  who  serve  the  defendant  companies  will  refuse  to  handle  the 
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A  Coi^ract  May  Be  Asrigned.* 
HBATON  V.  ANGIER. 

7  New  Hampakire,  397     1S35. 

AsBDJiipsit  for  a  wagon  sold  and  delivered.  Verdict  for  plain- 
tiff, Bubject  to  tlie  opinion  of  the  court  upon  the  following  casei 

The  plaintiff,  on  the  29&  of  March,  1832,  sold  the  wsgou  to 
the  defendant  at  auction  for  ^0.25.  Inunediately  afterwards, 
on  the  aame  day,  one  John  Chase  boui^t  the  wagon  of  the  de- 
fendant for  $31.25.  Chase  and  the  defendant  then  went  to 
plaintiff,  and  Chase  agreed  to  pa?  the  $30.25  to  the  plaintiff 
for  the  defendant,  and  the  plaintiff  agreed  to  take  Chase  as 
paymaster  for  that  smn;  and  thereupon  Chase  took  the  wagon 
and  went  away, 

oomplalnsjit'e  freight  The  defendant  oompanlee  will  probably  be 
coerced  therebjr  to  refnee  compl&lnant's  freight.  ,  .  ,  The  InJmT 
will  be  Irreparable,  and  a  Judgment  tor  damages  at  law  will  be  wholly 
Inadequate.  The  aathorltlea  leave  no  doubt  that  In  such  a  case  an 
IslttDctlon  will  Issue  against  a  fltrangor  who  thus  i&t«rmeddles,  and 
harasses  complainant's  buslnesB.  ...  It  would  seem  from  the 
foregoing  authorities  that  we  may  enjoin  Arthur  from  directing  the 
engineers  to  quit  work,  for  the  purpose  of  coercing  the  defendant  com- 
panlea  to  violate  the  law  and  the  complainant's  rights.  Though  ws 
cannot  enjoin  the  engineers  from  anlawfull;  quitting.  It  does  not  fol- 
low that  we  mar  not  enjoin  Arthur  from  ordering  them  to  do  bo.'  In 
Webber  v.  Bany  (6S  Mich.  127)  U  was  held  that  one  who  enters  the 
premises  of  another  'for  the  purpose  of  inducing  persons  in  the  employ 
(tf  that  other  to  leave  their  employment  to  the  Injury  of  the  employer, 
tor  the  pnnxwe  of  getting  higher  wages,  or  working  less  hours  for  the 
same  pay,  or  for  any  other  reason,'  is  a  treapasser.  See,  for  dllterent 
pluses  of  the  general  doctrine,  Blxby  v.  DonUp,  56  N.  H.  456;  Has- 
Una  V.  Royster,  70  N.  C.  601;  Dickson  v.  Dickson,  33  La.  Ann.  1861. 
That  a  workman  bas  an  action  against  one  who  maliciously  induces 
his  employer  to  dlschai^  him,  see  Chlpley  v.  Atkinson,  23  Fla.  206." 
SuftCut  and  ToodmfTs  American  Cases  on  Contracts. 

*See  Sees.  473.178,  Vol.  4,  Cyclopedia  of  Law.  The  rights  Of  the 
assignee  are  carefully  protected  by  the  courts,  and  after  notice  of  the 
assignment  the  obligor  must  recognlM  such  rights,  and  therefore  a 
release  from  the  assignor  to  the  obligor  will  be  of  no  avail. 
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Okeen,  J.  Id  Tatlock  y.  H&rris  (3  D.  &  £.  180),  Boiler,  J., 
stud:  "Suppose  A  owes  B  £100,  and  B  owes  C  £100,  and  the 
three  meet  and  it  is  agreed  between  them  that  A  shall  pay  C 
the  £100,  B'b  debt  ia  extingoished,  and  C  may  recoTer  the  sum 
from  A." 

The  case  thus  pat  by  Boiler  is  the  very  case  now  before  ns. 
Heaton,  Angler,  and  Chase  being  together,  it  was  agreed  between 
them  that  the  pluntifE  ahonld  take  Chase  as  his  debtor  for  the 
snm  dne  from  the  defendant.  The  debt  due  to  tlie  plaintifF  from 
the  defendant  was  thus  extingoished.  It  was  an  accord  execoted. 
And  Chase,  by  assmning  the  debt  doe  to  the  plaintiff,  must  be 
considered  as  having  paid  that  amount  to  the  defendant,  as  part 
of  the  price  he  was  to  pay  the  defendant  for  tibe  wagon. 

The  agreement  of  the  plaintiff  to  take  Chase  as  his  debtor  was 
clearly  a  discharge  of  the  defendant  Wilson  t.  Coopland,  5 
B.  &  A.  228;  Wlutrttm  T.Walker,  4  B.&C.  163;  Cuxon  t.  Chad- 
ley,  3  B.  &  0.  591.  A  new  trial  granted. 


GRAY,  J.,  IN  ARKANSAS  VALLEY  SMELTING  CO.  v. 

BELDEN  MINING  CO. 

At  the  present  day,  no  donbt,  an  agreement  to  pay  money, 
or  to  deliver  goods,  may  be  assigned  by  the  person  to  whom  the 
money  is  to  be  paid  or  the  goods  are  to  be  delivered,  if  there  is 
nothing  in  the  terms  of  the  contract,  whether  by  requiring  some- 
thing to  be  afterwards  done  by  him,  or  by  some  other  stipolation, 
which  manifests  the  intention  of  the  parties  that  it  shall  not  be 
assignable. 

Bat  every  one  has  a  right  to  select  and  determine  with  whom 
he  will  contract,  and  cannot  have  another  person  thrust  upon  him 
wiUiont  his  consent  In  the  familiar  phrase  of  Lord  Denman, 
"yon  have  the  right  to  flic  benefit  you  anticipate  from  tbe  char- 
acter, credit  and  sobstance  of  the  party  with  whom  yoo  eon* 
toact"  Homble  v.  Hunter,  12  Q.  B.  310,  317;  Winchester  v. 
Howard,  97  Mass.  303,  305;  Boston  lee  Co.  v.  Potter,  123  Mass. 
28;  King  T.  Batterson,  13  It  I.  117,  120;  Lansden  v.  McCarthy, 
45  Missouri,  106.  The  role  upon  this  subject,  as  applicable  to 
the  case  at  bar,  is  well  expressed  in  a  rec^t  English  treatise. 
"Bights  arising  oot  of  contract  cannot  be  transferred  if  th^  are 
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coupled  with  liabilities,  or  if  th^  involve  a  relation  of  perBonal 
confidence  such  that  the  party  whose  agreement  conferred  thoae 
rights  must  have  intended  them  to  be  exercised  only  by  him  in 
whom  he  actmiUy  confided."    Pollock  on  Contracts  (4th  ed.), 

425. The  cases  cited  in  the  careful  brief  of  the 

plaintiff's  comisel,  as  tending  to  support  this  action,  are  dis- 
tingaishable  from  the  case  at  bar,  and  the  principal  ones  may 
be  clafiBified  as  follows: 

First.  Cases  of  agreements  to  sell  and  deliver  goods  for  a  fixed 
price,  payable  in  cash  on  delivery,  in  which  the  owner  wonld 
receive  the  price  at  the  time  of  parting  with  his  property,  nothing 
further  would  remain  to  be  done  by  the  purchaser,  and  the  rights 
of  the  seller  could  not  be  affected  by  the  question  whether  the 
price  was  paid  by  the  person  with  whom  he  originally  contracted 
or  by  an  assignee.    ( Citations. ) 

Second.  Cases  upon  the  question  how  far  execnton  succeed  to 
rights  and  liabilities  under  a  contract  of  their  testator.  (Cita- 
tions.) Assignment  by  operation  of  law,  as  in  the  case  of  an 
executor,  is  quite  different  from  assignment  by  act  of  the  party ; 
and  the  one  might  be  held  to  have  been  in  the  contemplation  of 
the  parties  to  this  contract,  althoo^  the  other  was  not  A  lease, 
for  instance,  even  if  containing  an  express  covenant  i^^ainst  as- 
signment by  the  lessee,  passes  to  his  executor.  And  it  is  by  no 
means  clear  that  an  executor  would  be  bound  to  perform,  or 
would  be  entitled  to  the  benefit  of,  snch  a  contract  as  that  now 
in  question.    Dickinson  v.  Calahan,  19  Fenn.  St  227. 

Third.  Cases  of  asBignments  by  contractors  for  pnblic  works, 
in  which  the  contracts,  and  the  statutes  under  which  they  were 
made,  were  held  to  permit  all  persons  to  bid  for  the  contracts, 
and  to  execute  them  through  third  persons.    (Citaticms.) 

Fourth.  Other  cases  of  contracts  assigned  by  the  party  who 
was  to  do  certain  work,  not  by  the  party  who  was  to  pay  for  it, 
and  in  which  the  question  was  whether  the  work  was  of  such  a 
nature  that  it  was  intended  to  be  performed  by  the  original  con- 
tractor only. 
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OOMPTON  v.  JONES. 
4  Cowen  {N.  T.)  13.    1825. 

ABBnmpsit.    Denmrrer  to  declaration  overruled. 

Defendant  made  a  bond  to  one  Wood,  promising  to  p^  Wood 
a  certain  anm.  Wood  afterward  assigned  the  bond  to  the  phiin- 
tiff.  FlaintifE  gave  notice  of  the  assignment  to  defendant,  vbo 
promised  to  "pay  the  amonnt  to  plaintiff. 

Sataob,  C.  J.,  remarked,  that  what  was  sud  by  the  conrt  in 
the  aathorily  cited  by  the  defendant's  connsel,  was  intended  of  a 
case  where  the  action  was  bronght  by  the  party  to  the  specially. 
And  the  whole  conrt  were  clear  that  the  action  was  sostainable, 
being  on  a  promise  to  the  assignee. 

Judgment  for  the  plaintiff.* 


As  a  BvlSf  Contracts  for  the  Performance  of  Personal  Duties  are 
not  Assignable  so  as  to  Enable  Assignee  to  Compel  Specific 
Performance. 

HATES  V.  WILLIO. 
4  Daljf  {N.  7.  C.P.),  259.    1872. 

Lijnnction  to  restrain  defoidant  from  playing  at  any  other 
theater  than  the  plaintiff's.  Motion  to  vacate  injunction  denied. 
Defendant  appeals.  Also,  appeal  from  an  order  denying  a 
motion  to  vacate  a  writ  of  ne  exeat  against  the  defendant 

K.  engaged  defendant  to  appear  as  a  contortionist,  bird  imita- 

*  'The  geaerol  principle  dedndble  from  the  cases  uid  from  the  ordl. 
nary  practice  1b  that  when  one  person  has  an  equitable  right  or  claim 
against  another,  which  he  can  obtain  only  by  a  suit  in  the  name  of  a 
third  person,  he  may  uae  the  name  of  that  person  In  an  action  to 
enforce  hla  right  And  ench  third  person  cannot  control  the  suit,  nor 
mil  his  admission,  BUbsequent  to  the  time  he  ceased  to  have  an  Inter- 
est, be  evidence  to  defeat  It  Eastman  t.  Wright  6  Pick.  822;  Joneri  v. 
Witter,  Ig  Mass.  804;  Hackett  v.  UarUn,  8  Grsenl.  TT;  Hatthewa  v. 
Houghton,  1  VtXrt.  420;  Frear  t.  Bvertson,  20  Johns.  142.  But  the 
holder  must  fumlah  to  the  plalntUI  on  the  record  ample  Indemnity 
against  costs,  If  required." — Parker,  C.  J.,  In  Webb  v.  Steele,  13  N.  H. 
230,  336.  Bee  also  Halloran  v.  Whitcomb,  4S  Tt  306;  Fay  v.  Gnynon, 
181  Masa.  81;  Dany  v.  UUls,  5  Qllm.  (lU.)  n. 
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tor  and  paDtonumist  trnder  K.  'b  personal  control  at  sncb  places 
as  K.  might  direct    K.  assisoed  the  contract  to  plaintiff. 

BoBiNBON,  J.  ...  As  a  general  rale,  a  contract  for  the  per- 
fonuance  of  personal  duties  or  services  is  nnasngnable,  ao  as 
to  vest  in  the  assignee  the  right  to  compel  its  execution.  Ch. 
on  Cont  739 ;  Bnrrill  on  Assignments,  67,  and  cases  cited,  note  3. 
As  to  slaves  it  is  different ;  hot  as  to  apprentices,  an  assignment 
of  their  indentures  merely  operates  as  a  covenant  that  they  shall 
serve  the  assignees  (Nickerson  v.  Howard,  19  Johns.  113),  except 
as  to  the  indenture  of  an  infant  immigrant  to  pay  his  passage, 
as  authorized  by  2  B.  S.  156,  §§  12,  13,  14;  and  as  to  convicts, 
the  right  of  control  still  remuns  in  the  officer  of  the  State.  Hor- 
ner V.  Wood,  23  N.  T.  350. 

These  consideratioiis  do  not  appear  to  have  beat  presented  on 
the  motion  for  the  orders  for  the  injunction  and  ne  exeat,  now 
under  review ;  they  are  controlling  as  to  the  merits  of  this  eon- 
troversy,  and  without  discussing  the  other  questions  presented 
on  the  argument  and  in  the  opinion  of  the  judge  who  granted  the 
orders,  these  orders  ahoold  be  reversed,  with  costs,  and  the  ne 
exeat  superseded  and  dischai^ed.  Order  reversed. 


Future  Eamingt  May  be  Aasigned  at  a  Whole. 
ROSS,  J.,  IN  CABTER  v.  NICHOI^. 
58  Tt.  66S. 
It  is  well  settled  that  an  employee  in  actual  servioe,  or  under  a 
contract  for  service,  may  make  a  valid  assignment  of  the  whole  of 
his  future  earnings  in  such  service,  and  that  the  employer  on  no- 
tice thereof  will  be  bound  to  pay  the  assignee.  Thi^r  v.  Kelley, 
28  Yt.  19.  In  such  case  the  employer  is  put  to  no  diaadvauta^ 
But  the  employee  would  have  no  legal  right,  wittiout  the  consent 
of  the  employer,  to  split  up  his  clum  for  services  and  recover  in 
separate  actions.  Neither  can  he  confer  such  right  upon  an  as- 
signee, by  making  an  assignment  or  assignments  of  portions  of 
his  earnings  under  the  contract  to  one  or  more  persons.  The  em- 
ployer cannot,  withont  his  consent,  lawfully  be  subjected  to  the 
inconveniences  and  complications  which  might  be  incurred  by 
such  partial  assignments.  He  is  under  no  legal  obligation  to 
recognize  them,  nor  to  be  bound  by  thran,  and  he  may  for  that 
reason  disregju^  them. 
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THE  INTERPRETATION  OF  OVmtACT.* 

Proof  of  the  Document. 

STORT  V.  LOVETT. 

1  E.  D.  Smith  {N.  T.  C.  P.),  i53.    1851. 

AcUon  for  conversion.  Jadgment  for  plaintiff.  Defendant 
eppealB. 

Plaintiff  claimed  to  be  mortgagee  of  tlie  property  in  qaestion. 
The  mortgage  was  prodaced  and  the  mortgagor  testified  that 
it  had  been  executed  by  bim.  The  execution  was  in  the  presence 
of  a  subscribing  witness,  who  was  not  called.  Defendant  objected 
to  this  testimony. 

WooDBUTF,  J.  The  mle  that  the  execntion  of  an  instroment 
moat  be  proved  by  the  subscribing  witness,  if  there  be  one  liv- 
ing, competent  to  testify,  and  within  the  jurisdiction  of  the  court, 
is  inflexible.  The  adverse  party  has  an  undeniable  right  to 
require  him  who  offers  the  instrument  in  evidence,  to  call  the 
person  who  was  chosen  to  attest  the  fact  of  the  execution,  that 
he  may,  by  cross  examination,  elicit  all  the  attending  eircnm- 
staoces.  The  oath  of  the  grantor,  obligor,  or  mortgagor,  cannot 
be  snbstituted.  Hollenback  v.  Fleming,  6  Hill,  303;  Henry  v. 
Bishop,  2  Wend.  575 ;  2  Greenl.  Ev.,  §  569. 

It  would  not  be  difficult  to  assign  other  reasons  why  the  plain- 
tiff  was  not  entitled  to  recover  on  the  case  exhibited  at  the  trial, 
but  the  above  is  a  sntBcient  reason  for  reversing  the  judgment 
The  judgment  mutt  be  reversed. 

•  See  Seca.  47MS6,  Vol.  i.  Cyclopedia  ot  Law. 
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Evidence  as  to  Pact  of  Agreement. — Where  Assent  may  be 

Shown  to  have  Depended  upon  a  Contingency 

which  has  not  Happened. 

REYNOLDS  v.  ROBINSON  ET  AL. 
XIO  New  Torh,  654.    1888. 

Action  for  damages  for  breach  of  an  alleged  contract  for  the 
purchase  by  plaintiff,  and  eale  by  defendants,  of  a  quantity  of 
lumber.  Judgment  for  defendants  reversed  at  Qeneral  Term. 
Defendants  appeal. 

Andrews,  J.  The  finding  of  the  referee,  which  is  snpported 
by  evidence,  t«  the  effect  dtat  the  contract  for  the  porchase  and 
sale  of  the  lumber  on  credit,  contained  in  the  correspondence 
between  the  parties,  proceeded  ui>on  a  contemporaneous  oral 
nnderstanding  that  the  obligation  of  the  defendants  to  aeU  and 
deliver  was  contingent  upon  their  obtaining  satisfactory  reporta 
from  the  commercial  agencies  as  to  the  pecuniary  responsibili^ 
of  the  plaintiff,  brings  the  case  within  ao  exception  to  the  gen- 
eral rule  that  a  written  contract  cannot  be  varied  by  parol 
evidence,  or  rather  it  brings  the  case  within  the  rule,  now  qnite 
well  established,  that  parol  evidence  is  admiasible  to  show  that 
a  written  paper  which,  in  form,  is  a  crauplete  contract,  of  which 
there  has  been  a  manual  tradition,  was,  nevertheless,  not  to 
become  a  binding  contract  until  the  performance  of  aome  condi- 
tion precedent  resting  in  parol  Pym  v.  Campbell,  6  EL  &  BL 
370;  WaUia  v.  Littell,  11  C.  B.  (N.  S.)  868;  "Wilson  v.  Powere. 
131  Mass.  539;  Seymour  v.  Cowing,  4  Abb.  Ct  App.  Dec.  200- 
Benton  v.  Martin,  52  N.  Y.  570;  JoiUiard  v.  Chaffee,  92  Id.  535, 
and  cases  cited ;  Taylor  on  Ev.,  §  1038 ;  ^ephen  's  Dig.  Ev.,  §  927. 
Upon  this  ground,  we  think  the  evidence  of  the  parol  undur 
standing,  and  also  that  the  reporta  of  the  agencies  were  unsatis- 
factory, was  properly  admitted  by  the  referee  and  sustained  hie 
report,  and  that  the  Oeneral  Term  erred  in  reversing  his  jud^ 
ment.  It  is  perhaps  needless  to  say  that  such  a  defense  is  subject 
to  suspicion,  and  that  the  rule  stated  should  be  cautiously  applied 
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to  avoid  mistake  or  imposition,  and  confined  strictly  to  cases 
clearly  within  its  reason. 

The  order  of  the  Qeneral  Term  abould  be  reversed,  and  the 
jodgment  on  the  report  of  the  referee  affirmed. 

AU  coneor. 

Ordtr  revm-tad  and  judgment  affirm*d. 

Evidence  aa  to  the  TermB  of  the  Contract. — Under  what  Cirovim- 

atanees  Parol  Evidence  of  Suffplementary  and 

CoUaterai  Term$  Ma^  be  Given.* 

Per  Curiam  in  Hall  t.  Davis.  36  N.  H.  569 :  As  aU  written 
inBtrnments  are  to  be  interpreted  according  to  their  sabjeet  mat- 
ter, and  snch  confltmction  given  them  aa  will  cany  oat  the 
intention  of  the  parties,  whenever  it  is  legally  poasible  to  do  so, 
consistently  with  the  langoage  of  the  instmments  themselves, 
parol  or  verbal  testimony  may  be  resorted  to,  to  ascertain  the 
ustnre  end  qnalitira  of  the  snbject  matter  of  those  inBtrnments, 
to  explain  the  cirenmstances  Borronnding  the  parties,  and  to 
explain  the  inBtrnments  themselves  by  showing  the  situation  of 
the  parties  in  all  their  relations  to  persons  and  things  around 
them.  Thus  if  the  language  of  the  instnunent  is  applicable  to 
several  persons,  to  several  parcels  of  land,  to  several  species  of 
goods,  to  several  mcmnments,  boundaries  or  lines,  to  several  writ- 
ings, or  the  terms  be  vsgae  and  general,  or  have  divera  meanings, 
in  all  these  and  the  like  cases,  parol  evidence  is  admissible  of  any 
extrinsic  circumstances  tending  to  show  what  person  or  persons, 
or  what  things,  were  intended  by  the  party,  or  to  ascertain  his 
meaning  in  any  other  respect ;  and  this  without  any  infringement 
of  the  general  role,  which  only  excludes  parol  evidence  of  other 
language,  declaring  the  meaning  of  the  parties,  than  that  which 
is  contained  in  the  instroment  itself. 

•  Bee  Sec.  484,  YcL  4,  Crcl<v«dU  <«  X«W. 


.y  Google 


158  THE  INTBRPRETATION  09'  CONTIUCT: 

When  a  Contract  May  Be  Explained  by  PartA  Evtdenee  of  a 
Local  Custom  or  Usage, 

SOUTIEB  T.  KELLERMAN. 
18  Missouri,  509.    1853. 

Gaicblb,  J.  The  plaintiff  alleges  that  he  bon^t  of  the  de- 
fendant (Kellerman)  4,000  shingles,  and  that  he  received  eigjit 
bundles  or  packs,  which  only  contained  2,500,  and  having  paid 
for  4,000  brought  this  snit  to  recover  the  valae  of  the  nnmber 
deficient  The  defense  made  by  Kellerman  was,  that  by  the 
custom  of  the  lumber  trade,  two  packs  of  a  certain  size  are 
regarded  as  a  thousand  shingles,  and  are  always  bought  and  scdd 
as  such,  without  any  connt  of  the  number,  and  that  the  ei^ 
packs  delivered  to  Soulier  were,  according  to  such  custom, 
properly  reckoned  as  four  thousand  shingles. 

1.  The  defendant  asked  the  court  below  to  declare  the  law  in 
relation  to  the  effect  of  the  usage  of  the  trade,  and  for  Uiat  pur- 
pose presented  two  instructions,  which  the  court  refused.  As 
this  was  a  case  brought  into  the  court  by  appeal  from  a  justiee 
of  the  peace,  the  code  of  practice,  which  is  not  applicable  to  pro- 
ceedings before  a  justice,  is  not  applicable  to  the  trial  before  the 
law  commissioner  on  appeal  Such  case  is  to  be  tried  on  the 
merits  de  novo,  and  the  practice  formerly  prevailing,  in  trials 
by  the  court  wiUiout  a  juiy,  of  asbii^  declarations  of  the  law  is, 
in  such  cases,  still  to  be  pursued. 

2.  The  defendant  asked  the  court  to  declare  the  law  at  fol- 
lows: (1)  That  if  the  shingles  sold  to  the  plaintiff  were  in  ordi- 
nary sized  packs,  and  that  the  price  paid  was  a  reasonable  price 
for  such  kinds  of  packs,  and  that  such  packs  are,  by  conmion 
custom,  sold  two  for  a  thousand,  then  the  plaintiff  is  not  entitled 
to  recover.  (2)  If  the  common  custom  of  the  lumber  trade  is  to 
sell  two  bunches  of  shingles  as  a  thousand,  witliout  r^ard  to 
actual  count,  then  the  plaintiff  must  be  presumed  to  have  had 
notice  of  such  general  custom,  and  to  have  purchased  accordingly. 
The  court  refused  to  make  these  declarations  of  the  law,  and,  on 
the  contrary,  declared:  "That  if  the  contract  was  at  bo  much 
per  thousand,  and  not  so  much  per  bundle,  and  that  no  exprcM 
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agreement  was  entered  into  that  two  bnndles  should  represent  a 
thooaand,  then  the  defendant  most  deliver  the  four  thousand,  of 
else  account  to  the  plaintiff  for  their  valae." 

The  usage  of  a  particular  trade  is  evidence  from  which  the 
intention  and  agreement  of  tlie  parties  ma7  be  implied:  and, 
although  it  cannot  control  an  express  contract,  made  in  such 
terms  as  to  be  entireljr  inconsistent  with  it,  yet,  in  express  con- 
tracta,  the  terms  employed  m^  have  their  true  meaning  and 
force  best  understood  by  reference  to  such  naage.  Evidence  of 
such  usage  is  admitted,  not  to  vary  the  terms  of  an  express  con- 
tract or  to  change  its  obligation,  but  to  determine  the  meaning 
end  obligation  of  t^  contract  as  made.  The  usage  must  appear 
to  be  so  general  and  well  established,  that  knowle^  of  it  may  be 
presumed  to  exist  among  those  dealing  in  the  business  to  which 
it  applies,  so  that  the  contract  of  the  parties  may  be  taken  to 
have  been  made  with  reference  to  it  In  this  country,  mai^ 
articles  which  are  in  terms  sold  by  the  bushel  (a  dry  measure, 
containing  eight  gallons)  are,  in  fact,  sold  by  weight;  the  bushel 
being  understood  to  mean  a  certain  number  of  pounds,  and  the 
number  of  pounds  differing  in  different  articles,  as  salt,  wheat, 
pte.  When  such  custom  becomes  general  and  well  established, 
BO  as  to  be  known  to  the  community,  it  is  obvious  that  a  contract 
for  a  ^ven  number  of  bushels  most  mean  the  bushel  as  ascer- 
tained by  weight,  whether  in  fact  the  number  of  pounds  of  the 
article  sold  would  measure  more  or  less  than  the  real  bushel. 
The  rule  here  stated  is  laid  down  with  great  distinctness,  in 
3  Starkie's  Ev.  1033,  and  applied  in  Smith  v.  Wilson  (3  Bam. 
ft  Adolph.  728),  to  a  case  where  1,000  rabbits  was  held  to  mean 
1,200. 

In  the  present  case,  there  was  evidence  that  a  general  custom 
prevailed  in  the  lumber  trade  of  estimating  two  packs  of  shingles, 
Hi  certain  dimensions,  as  a  thousand  shingles,  witboat  reference 
to  the  number  of  pieces  in  the  pack.  If  such  was  the  usage  of 
the  trade,  so  general  and  well  established  that  those  buying  and 
selling  might  be  presumed  to  deal  in  reference  to  it,  there  does 
not  appear  to  have  been  any  such  contract  shown  in  this  case  as 
wonld  prevent  the  usage  from  applying.  The  law  commissioner 
seems  to  have  thought  that  the  defendant  could  not  escape  from 
liability  "if  the  contract  was  at  so  mnch  per  thousand"  unless 
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there  WM  "an  expren  agreement  iSai.  two  bundles  shoold  repre- 
sent a  thoosand.'*  This  was  an  incorreet  statem^it  of  the  law, 
in  a  case  where  evidence  was  given  of  a  general  naage,  that  a 
thonaand  shingles  meant  two  packa  of  certain  dimensiona. 
Whether  there  was  as  fnll  evidence  of  the  usage  given  as  onght 
to  hare  been  given,  is  not  a  question  upon  which  we  pass,  bat 
there  was  evidence  of  the  naage  apon  i^efa  the  party  waa  enti- 
tled to  have  the  law  differently  declared,  if  the  evidence  proved 
the  usage  as  general,  well  establiahed,  and  known,  ao  that  con- 
tracts might  be  presumed  to  be  made  with  reference  to  it  It 
was  not  necessary  that  the  defendant  ahould  show  an  e^^ress 
agreement  that  two  bundles  should  represent  a  thousand. 

The  jndgment  is  reversed,  with  the  concorrenoe  of  the  other 
judges,  and  the  cause  remanded. 


Bidet  of  Coiutructicm, — General  £uJm, 
REED  T.  INSURANCE  CO. 

95  ViUted  State;  33.    1877. 

Appeal  from  a  decree  of  the  Circuit  Court  of  the  United  States 
for  the  District  of  Maryland,  affirming  a  decree  of  the  District 
Court  diamiasing  a  libel. 

BIb.  Justice  Bbadlkt.  This  is  a  cause  of  contract,  civil  and 
maritime,  commenced  by  a  libel  in  pergoiutn  by  Samuel  Q. 
Beed,  the  appellant,  against  the  Merchants'  Mntual  Insurance 
Company  of  Baltimore,  the  appellee,  to  recover  $5,000,  the 
amount  insnred  by  the  latter  on  the  ship  Minnehaha,  belonging 
to  the  libellant.  The  policy  was  dated  the  fourteenth  day  of 
January,  1868,  and  insnred  said  ship  in  the  amount  named,  lost 
or  not  lost,  at  and  from  Honolulu,  via  Baker's  Island,  to  a  port 
of  discharge  in  the  United  States  not  east  of  Boston,  with  liberty 
to  nse  Hampton  Boads  for  orders,  "the  risk  to  be  suspended 
while  vessel  is  at  Baker's  Island  loading."  The  ship  was  lost 
at  Baker'a  Island,  where  she  had  gone  for  the  purpose  of  load- 
ing, on  the  third  day  of  December,  1868.    The  defense  was  that 


.yGcxiglc 


REBD  T.  INSURANCE  Oa  161 

ft£  loss  occmred  whilst  the  risk  waa  suspended  nnder  the  olftose 
above  quoted ;  also  laches  by  reason  of  the  del^  in  commencing 
Bait,  being  more  than  four  yean  after  the  catuSe  of  action  ac- 
craed. 

This  case,  upon  the  merits,  depends  solely  apon  the  cosstruo- 
tion  to  be  given  to  the  danae  in  the  polity  before  referred  to, 
namely,  "the  risk  to  be  soapended  while  vessel  is  at  Baker's 
Island  loading;"  and  tarns  upon  the  point  whether  the  clause 
means,  while  the  vessel  is  at  Baker's  Island  for  the  purpose  of 
loading,  or  while  it  ia  at  said  island  aetoally  loading.  If  it 
means  the  f onaer,  the  company  is  not  liable ;  if  the  latter,  it  is 
liable. 

A  strictly  literal  construction  would  favor  the  latter  meaning. 
But  a  rigid  adherence  to  the  letter  often  leads  to  erroneous  re- 
sults, and  misinterprets  the  meaning  of  the  parties.  That  such 
was  not  the  sense  in  which  the  parties  in  this  case  used  the  words 
in  question  ia  manifest,  we  think,  fnnn  all  the  circumstances  of 
the  ease.  Althoo^h  a  written  agreement  cannot  be  varied  (bjr 
addition  or  sobtraction)  by  proof  of  the  circumstances  out  of 
which  it  grew  and  which  surrounded  its  adoption,  yet  such  cir- 
cumstances are  constantly  resorted  to  for  the  purpose  of  ascer- 
taining the  subject  matter  and  the  standpoint  of  the  parties  in 
relation  thereto.  Withont  some  knowledge  derived  from  such 
evidence,  it  would  be  impossible  to  comprehend  the  meaning  of 
ao  instrument,  or  the  effect  to  be  given  to  the  words  of  which  it 
is  composed.  Thia  preliminai7  knowledge  is  as  indispensable  as 
that  of  the  language  in  which  the  instrument  is  written.  A  ref- 
erence to  the  actual  condition  of  things  at  the  time,  aa  they  ap- 
peared to  the  parties  themselves,  is  ottea  necesBary  to  prevent 
the  court,  in  construing  their  language,  from  falling  into  mis- 
takes and  even  absurdities.  On  this  subject  Professor  Green- 
leaf  s^s: 

"The  writing,  it  is  true,  may  be  read  by  the  light  of  surround- 
ing circumstances,  in  order  more  perfect^  to  understaud  the  in- 
tent and  meaning  of  the  parties;  but,  as  they  hare  constituted 
the  writing  to  be  the  only  outward  and  visible  expression  of 
their  meaning,  no  other  words  are  to  be  added  io  it,  or  substi- 
tuted in  its  stead.  The  dnty  of  the  courts  in  snch  eases  is  to 
MCfolain,  not  what  the  partdes  m^  have  secretly  intended,  as 
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contradistisgoithed  from  what  their  words  express,  bat  what  ia 
the  meaning  of  the  words  they  have  used."  1  GieenL  Ev.,  see. 
277. 

Mr.  Taylor  uses  language  of  admilar  pnrport    He  u^: 

"'Whatever  be  the  nature  of  the  documeiit  under  review,  tite 
object  is  to  discover  the  intention  of  the  writer  as  evidenced  by 
the  words  he  has  used;  and,  in  order  to  do  this,  the  judge  must 
pat  himself  in  the  writer's  place,  and  then  see  how  the  tenns 
of  the  instroment  affect  the  property  or  subject  matter.  With 
this  view,  extrinsic  evidence  most  be  admissible  of  all  the  cir- 
comstances  somnrnding  the  author  of  the  instrument"  Taylor, 
Ev.,  sec.  10S2. 

Again  he  says : 

"It  may,  and  indeed  it  often  does,  happen,  that,  in  con8»- 
qnence  of  the  surrounding  circomstances  being  proved  in  evi* 
dence,  the  courts  give  to  the  instrument,  thus  relatively  oou' 
sidered,  an  interpretation  very  different  from  what  it  would 
have  received  had  it  been  considered  in  the  abstract.  But  this 
is  only  just  and  proper ;  since  the  effect  of  the  evidence  is  not 
to  vary  the  langu^e  employed,  but  merely  to  explain  the 
sense  in  which  the  writer  understood  it"   Id.,  sec.  1085. 

See  Thoiington  v.  Smith,  8  Wall.  1,  and  remaiks  of  Mr.  Jus- 
tice Strong  in  Maryland  v.  Railroad  Company,  22  Id.  105, 

The  principles  announced  in  these  quotations,  with  the  limita- 
tions and  cautions  with  which  they  are  accompanied,  seem  to  us 
indisputable ;  and  availing  ourselves  of  the  light  of  the  surround- 
ing circumstances  in  this  case,  as  they  appeared,  or  most  be  sup- 
posed to  have  appeared,  to  the  parties  at  the  time  of  TnaWng 
the  contract,  we  cannot  doubt  that  the  meaning  of  the  words 
which  are  presented  for  our  consideration  is  that  the  risk  was  to 
be  suspended  while  the  vessel  was  at  Baker's  Island  for  the  pur- 
pose of  loading,  whether  actually  engaged  in  the  process  of  load- 
ing or  not  Taking  this  clause  in  absolute  literality,  the  li^ 
would  only  be  suspended  when  loading  was  actually  going  on. 
It  would  revive  at  any  time  after  the  loading  was  commenced, 
if  it  had  to  be  discontinued  by  stress  of  weather,  or  any  other 
eause.    It  would  even  revive  at  night,  when  the  men  were  not 
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at  woi^  This  could  not  have  been  the  inteot  of  the  parties.  It 
could  not  hare  been  what  they  meant  by  the  worda  "while  ve»- 
sel  ia  at  Baker's  Island  loading."  It  was  the  place,  its  ezposnre, 
its  unfavorable  moorage,  which  the  insurance  companies  had  to 
fear,  and  the  risk  of  which  they  desired  to  avoid.  The  whole 
reason  of  the  thing  and  the  object  in  view  point  to  tise  intent  of 
protecting  themselves  whilst  the  vessel  was  in  that  exposed  place 
for  the  porpose  referred  to,  not  merely  to  protect  themselves 
whilst  loading  was  actually  going  on.  Her  visit  to  the  island 
was  only  for  the  purpose  of  loading;  as  between  the  contracting 
parties,  she  had  no  right  to  be  there  for  any  other  purpose ;  and, 
sapposing  that  they  intended  that  the  risk  should  be  suspended 
whilst  she  was  there  for  that  purpose,  it  would  not  be  an  nn- 
natoral  form  of  expression  to  say,  "the  risk  to  be  suspeoded 
while  vessel  is  at  Baker's  Island  loading."  And  we  think  that 
no  violence  is  dtme  to  the  language  used,  to  give  it  the  sense 
which  all  the  circumstances  of  the  case  indicate  that  it  must 
have  had  in  the  minds  of  die  parties. 

If  we  are  right  in  this  construction  of  the  contract,  there  can 
be  no  uncertainty  as  to  its  effect  upon  the  liability  of  the  under- 
writers. The  loss  clearly  accrued  at  a  time  when,  by  the  tenns 
of  the  policy,  the  risk  was  suspended.  The  ship  sailed  in  ballast 
frmn  Honolulu  on  or  about  the  7th  of  November,  1867,  and  ar- 
rived at  Baker's  Island  on  the  afternoon  of  the  twentieth  day 
of  November,  1867.  She  came  to  her  mooring  in  safefy,  and  her 
sails  were  furled,  shortly  after  which  a  heavy  gale  and  heavy 
surf  arose.  The  gale  and  surf  continued  with  violence  until  the 
3d  of  December,  1867,  when  the  ship  parted  her  moorings,  and 
was  totally  wrecked  and  lost  At  no  time  after  her  arrival  at 
Baker's  Island  was  it  possible  to  discharge  ballast  to  receive 
cargo  OT  to  commence  the  progress  of  loading.  The  violence 
of  the  winds,  current,  and  waves,  and  their  adverse  course  and 
direction,  prevented  the  ship  from  slipping  her  cables  and  get- 
ting to  sea,  or  otherwise  escaping  the  perils  that  surrounded  her. 

These  facts  are  indisputable;  and  they  show  that,  when  the 
Ion  oceurred,  the  vessel  was  at  Baker's  Island  for  the  purpose  of 
loading.  That  the  process  of  loading  had  not  actually  com- 
menced ia  of  no  consequence.    The  suspension  of  the  risk  com- 
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menced  as  soon  as  the  vessel  arrived  at  the  island  and  waa  safety 
moored  in  her  proper  station  for  loading. 

The  appellee,  as  a  farther  defense,  set  ap  laches  in  bringing 
suit.  The  libel  waa  not  filed  until  more  than  foor  years  had 
elapsed  after  the  cause  of  action  had  accmed.  The  statute  of 
limitationfl  of  Maiyland  requires  actions  of  account,  asumpsit, 
OB  the  case,  etc.,  to  be  brought  within  three  years ;  and  the  coun- 
sel for  the  appellee  insists  that  by  analogy  to  this  statute  the  ad- 
miralty court,  having  concmrent  jmisdiction  with  the  state 
courts  in  this  case,  should  apply  the  same  rule.  We  had  occa- 
sion, in  the  cose  of  The  Key  City  (14  Wall  653),  to  explain 
the  principles  by  which  courts  of  admiralty  are  governed  when 
laches  in  bringii^  suit  is  urged  as  an  exception  in  cases  cog- 
nizable therein.  In  view  of  the  construction  which  we  have  given 
to  the  contract  in  this  ease,  it  is  not  necessary  to  pass  upon  the 
precise  question  now  raised  by  the  appellee. 

It  is  also  unnecessary  to  examine  other  questions  which  were 
mooted  on  the  at^nnient.  Decree  affirmed. 


SANBORN,  J.,  IN  BECK  ft  CO.  v.  COLORADO,  ETC.,  CO. 
10  N.  8.  App.  m- 
It  is  a  genmtl  principle  governing  the  construction  of  contracts 
that  stipulations,  as  to  the  time  of  their  performance,  arc  not 
necessarily  of  their  essence  unless  it  clearly  appears  in  the  given 
case  &om  the  expressed  stipulations  of  the  contract,  or  the  na- 
ture of  its  subject  matter,  that  the  parties  intended  performance 
within  the  time  fixed  in  the  contract  to  be  a  condition  precedent 
to  its  enforcement,  and  where  the  intention  of  the  parties  does 
not  so  appear,  performance  shortly  after  the  time  limited  on  the 
part  of  either  party  will  not  justify  a  refusal  to  perform  hy  the 
party  aggrieved ;  but  his  only  remedy  will  be  an  action  or  coun- 
ter-claim for  the  dami^^  he  has  sustained  from  the  breach  of 
the  stipulations.  In  the  application  of  this  principle  to  the  cases 
as  they  have  arisen,  in  the  promulgation  of  the  roles  naturally 
deduced  from  it,  and  in  the  assignment  of  the  Tarioua  cases  to 
the  respective  classes  in  which  the  stipulation  as  to  the  time  of 
performance  is,  or  is  not,  deemed  of  the  essence  of  the  contract, 
the  oontroUing  consideration  has  been,  and  ought  to  be,  so  to 


.yGcxiglc 


RBBD  V.  INSURANCB  00.  165 

decide  snd  daasify  the  cases  that  anjiut  penaltiea  ma;  not  be 
inflicted  or  onreasonable  damages  recovered.  .  .  .  The  cases  jast 
referred  to  illustrate  two  weU-settled  rules  of  law  which  have 
been  deduced  from  this  general  principle,  and  in  accordance 
with  which  this  case  must  be  determined.  They  are:  In  con- 
tracts of  mercbants  for  the  sale  and  deliveiy,  or  for  the  mann- 
factore  and  sale,  of  maAetable  commodities  a  statement  deserip- 
tive  of  the  sabject  matter  or  some  material  incident,  snch  as  the 
time  of  shipment,  is  a  condition  precedent,  upon  tiie  failure  or 
non-performance  of  which  the  party  aggrieved  may  repudiate 
the  whole  contract  Norrington  t.  Wright,  115  U.  S.  188,  203 
{post,  p.  584) ;  Cleveland  Rolling  Mill  v.  Rhodes,  121  TJ.  S.  255, 
261.  Bnt  in  contracts  for  work  or  skill  and  the  materials  upon 
which  it  is  to  be  bestowed,  a  statement  fixing  the  time  of  per- 
formance of  the  contract  is  not  ordinarily  of  Its  essence,  and  & 
failure  to  perform  within  the  time  stipulated  followed  by  sub- 
stantial performance  after  a  short  delay  will  not  justify  the  ag- 
grieved party  in  repudiating  the  entire  contract,  but  will  simply 
give  him  his  action  for  damages  for  the  breach  of  the  stipula* 
tion.  Tayloe  v.  Sandif ord,  7  Wheat.  13,  17 ;  Hambly  v.  Dela- 
ware, M.  &  V.  E.  Co.,  21  Fed.  Rep.  541,  544,  554,  557. 
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THE  DISCHARGE   OT   CONTRACT.* 

/.   By  Agreement — Waiver. 
OOLLTER  &  CO.  v.  MOULTON  ET  AL. 

9  Rhode  Island,  90.   1868. 

Aflsompfdt    Plea,  the  general  issue. 

PoTTGB,  J.  Tlie  plaintifb  made  a  verbal  ctmtract  with  the 
defendants,  then  partners,  to  hoild  a  machine.  The  work  was 
chained  as  fast  as  done,  and  the  materials  when  furnished.  After 
a  small  part  of  the  work  had  been  done,  the  firm  was  dissolred ; 
and  the  defendant  Monlton,  the  same  day,  gave  notice  of  it  to  the 
plaintiffs,  and  t<dd  them  he  coold  be  no  longer  responsible  for 
the  machine.  The  defendant  Moulton  claims  that  the  plaintiffs 
released  him  and  agreed  to  look  to  the  other  partner  for  pay- 
ment ;  bnt  this  the  plaiati£fe  deny.  The  plaintiffs  went  on  and 
completed  the  machine,  and  then  saed  Bromley  alone  for  his 
claim,  bnt  discontinned  the  suit,  and  now  sue  both  the  former 
partners,  the  writ  having  been  served  on  Moulton  only. 

Where  two  parties  contract,  one  to  do  a  particular  piece  of 
work  and  the  other  to  pay  for  it,  the  latter  may,  at  any  time, 
coontermand  the  completion  of  it,  and  in  snch  case  the  fonn^ 
cannot  go  on  and  complete  the  work  and  claim  the  whole  pric^ 
but  will  be  entitled  only  to  pay  for  his  part  performance,  and  to 
be  compensated  for  his  loss  on  the  remainder  of  the  contract 
Clark  V.  MarsigUa,  1  Denio,  317 ;  Durkee  v.  Mott,  8  Barb.  S.  C. 
423 ;  Hosmer  v.  Wilson,  7  Michigan,  294. 

In  the  present  case,  the  two  defendants,  although  the  partner- 
ship  was  dissolved,  still  remain  joint  contractors  so  far  as  the 
plaintiff  was  concerned ;  and  we  think  that  either  of  them  had  a 
right  to  countermand  the  order  before  completion,  and  then  the 

*  8«e  Sees.  US-BOO,  Vol.  4,  Cyclopedia  of  Law. 
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joint  eontractorB  would  have  remained  liable  as  before  stated. 
Bat  the  defendant  Monlton  claims  that  lie  was  verbally  released 
by  the  plaintiffB  and  that  the  plaintifFs  agreed  to  look  to  the 
other  defendant,  Bromley,  alone  for  their  pay. 

There  is  some  apparent  inconsistency  in  the  langoage  used  in 
tile  reports  and  text  writers,  as  to  the  manner  in  which  a  simple 
contract  mt?  be  annnlled.  We  think  the  rule  is  that  bo  loag  and 
'  80  far  as  the  contract  remains  execntory  and  before  breach, 
it  may  be  annulled  by  agreement  of  all  parties ;  but  Uiat  when  it 
has  been  broken  and  a  right  of  action  has  accmed,  the  debt  or 
damages  can  only  be  released  for  a  consideration;  and  even 
so  far  as  it  remains  execntory,  it  may  be  said  that  the  agreement 
to  annul  on  one  side  may  be  taken  as  the  consideration  for  the 
agreement  to  annul  on  the  other  side.  Dane,  5,  112;  Johnson  t. 
Beed,  9  Mass.  84;  Cmnmings  v.  Arnold,  3  Met.  486-9;  Richard- 
son T.  Hooper,  13  Pick.  446;  Blood  v.  Enos,  12  Vermont,  625. 

So  far,  therefore,  as  the  contract  in  the  present  case  remained 
unfinished  on  the  10th  of  February,  1865,  when  the  notice  was 
given  and  the  allied  waiver  was  made,  we  may  consider,  eith^ 
that  the  contract  was  annulled  or  waived  by  consent,  in  which 
ease  (the  machine,  so  far  as  completed,  beii^  tendered  or  deliv- 
ered) the  plaintiff  could  claim  only  for  work  and  materiab  to 
that  date  without  further  damages,  or  that  the  work  was  coun- 
termanded by  the  defendant  Moulton,  wiUiout  the  assent  of  the 
plaintiff  in  which  case  the  defendant  would  be  liable  for  Ota 
part  performed  and  for  the  loss  on  the  part  nnperformed. 

We  consider  the  present  case  to  fall  under  the  first  head,  the 
notice  to,  and  declarationa  and  conduct  of  the  phuntifEs  amount- 
ing to  a  waiver  of  the  fulfillment  of  the  contract  as  first  made, 
that  is,  to  a  release  of  the  defendant  Monlton  for  the  part  still 
unperformed. 

Bat  the  claim  for  payment  for  the  part  performed  stands,  as 
we  have  seen,  on  a  different  ground.  Was  there  any  agreement 
to  release  Moulton  from  liability  for  this,  t.  e.,  the  part  per- 
formed; and  if  so,  was  there  any  agreement  to  take  the  other 
partner's  individoal  promise  in  lieu  of  the  promise  of  the  firm, 
or  anything  which  would  amount  to  a  oonsidersticm  for  the  re- 
lease of  the  fizmt 
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If,  by  a  mutiiBl  agreement  between  the  plaintiff  Collyer  and 
the  two  defendants,  Monlton  had  been  released  from  his  liability 
f  Ar  the  work  already  done,  and  a  new  promise  made  by  Bromley, 
the  other  defendant,  to  pay  for  it,  tlua  would  have  been  a  valid 
'release  for  a  valaable  conraderation— one  debt  would  have  been 
substituted  for  the  other.    Thompson  v.  Fereival,  5  B.  &  A.  925. 

But  we  cannot  find  sufficient  evidence  of  any  promise  on  the 
part  of  the  other  partner,  Bromley,  to  assume  the  liability ;  and 
if  there  was  none,  then  the  release  of  liability  for  the  work 
already  done  was  without  consideration,  as  it  is  not  claimed  that 
there  was  any  other  cmudderation.  We  cannot  find,  however, 
any  count  in  the  declaration  upon  which,  upon  this  view  of  the 
case,  we  can  allow  for  anything  except  labor  done  before  Feb- 
ruary 10th,  the  day  of  the  giving  of  the  notice. 

Judgment  for  plaintiffs  for  amount  to  found  du». 


Diteharge  hy  A^/reetiunt — Condition  Subsequent. 
BAT  V.  THOMPSON. 

mCttsMng  iM(ua.),281.    1853. 

Asemmpsit  for  the  price  of  a  horse  sold  to  defendant.  Defense, 
sale  on  condition  that  defendant  might  return  the  horse,  and  that 
he  had  returned  it.    Verdict  for  defendant. 

Plaintiff  offered  to  prove  that  defendant  has  so  abused  the 
horse  that  it  was  materially  injured  and  lessened  in  valae  and 
the  plaintiff  had  refused  in  consequence  to  receive  it  back.  This 
evidence  was  excluded  and  plaintiff  excepted  to  the  ruling. 

Bt  thb  Coubt.  The  evidence  offered  by  the  plaintiff  ought  to 
have  been  admitted,  to  prove,  if  he  could,  that  the  horse  had  been 
abused  and  injured  by  the  defendant,  and  so  to  show  that  the 
defendant  had  put  it  out  of  his  power  to  comply  with  the  condi- 
tion, by  retuniing  the  horsa  The  sale  was  on  a  condition  sub- 
sequent; that  is,  on  condition  he  did  not  elect  to  keep  the  horse, 
to  return  him  within  the  time  limited.  Being  on  a  condition 
subsequent,  the  propert7  vested  presently  in  the  vendee,  defeasi- 
Ua  tnly  oa  the  performance  of  the  condition.    If  the  defendant, 
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Id  the  meantime,  disabled  himself  from  perfonning  the  condition, 
— and  if  the  hotse  was  snbstantially  injured  l^  the  defendant  hy 
such  abuse,  he  would  be  so  disabled, — ^then  the  sale  became  abso- 
lute, the  obligation  to  p^  the  price  became  unconditional,  and 
the  plaintiff  might  declare  as  upon  an  indebUatiu  asiumpsit, 
without  setting  out  the  conditional  contract.  Moas  ▼.  Sweet,  3 
Eng.  Law  &  Bq.  811;  16  Ad  &  EL  N.  S.  493. 


Form  of  DitckargB  by  Agrsemffnt. — Modification  of  Common 

Law  Bvle. 
ANDKBWS,  J.,  IN  McCREEBY  ET  AL.  T.  DAT  ET  AL. 

119  New  York  1.     1890. 

The  main  claim  in  the  action  is  to  recover  from  Garriscm'B 
estate,  under  the  contract  of  March  2,  1882,  for  a  share  of 
expenditores  made  by  the  plaintiECs  in  the  construction  of  the 
part  of  the  Pittsburgh,  Toungstown  and  Chicago  Bailroad  be- 
tween Pittsbuj^h  and  Newcastle  Junction,  after  the  date  of  that 
contract,  and  before  the  execution  of  the  annnlment  agreement 
The  agreement  annulling  the  prior  contract  is  supported  by  an 
adequate  consideration.  The  new  obligation  which  Garrison 
aasomed  under  the  contracts  of  October  25,  1882,  was  alone  a 
sufficient  consideration.  City  of  IConphis  v.  Brown,  20  Wall. 
289.  There  was  a  consideration  also  in  the  mutual  agreement  of 
the  parties  to  the  prior  contract  (which  was  still  execatory, 
although  in  the  course  of  performance)  to  discharge  each  other 
from  reciprocal  obligations  thereunder  and  to  substitute  a  new 
and  different  agreement  in  place  thereof. 

The  contract  of  March  2,  1882,  is  sealed,  while  the  agreement 
annolling  it  is  nnsealed.  Upon  this  fact  the  plaintiffs  make  a 
point,  founded  on  the  doctrine  of  the  common  law,  that  a  con- 
tract under  seal  cannot  be  dissolved  by  a  new  parol  executory 
agreement,  although  supported  by  a  good  and  valuable  considera- 
tion, "for  every  contract  or  agreement  ouf^t  to  hb  dissolved  1^ 


.yGcxiglc 


170  THB  DISCHABOB  OF  OONTBACT. 

matter  of  as  hi^  a  nature  as  the  first  deed."  Countess  of  Bnt- 
land's  Case,  Coke,  Pt  V.,  25  b.  The  application  of  thia  rule 
often  produced  great  iacouTemence  and  injustice,  and  the  rule 
itself  has  been  overlaid  with  distinctions  invented  hy  the  judges 
of  the  conuDon  law  conrts  to  escape  or  mitigate  its  rigor  in  par- 
tienlar  cases.  But  in  equity  the  form  of  the  new  agreement  ii 
not  regarded,  and  under  the  recent  blending  of  the  jurisdlctiai 
of  lav  and  equity  and  the  right  given  by  the  modem  rules  of 
procedure  in  this  eonntiy  and  in  England  to  interpose  equitable 
defenses  in  legal  actions,  the  common  law  rule  has  lost  maeh  of 
its  former  importance.  A.  recent  English  writer,  referring  to 
the  effect  of  the  conmion  law  Procedure  Acts  in  England,  says: 
"The  ancient  technical  rule  of  the  oonmum  law,  that  a  contract 
under  seal  cannot  be  varied  or  discharged  by  a  parol  agreem^t, 
is  thus  practically  superseded."  Leake  on  Contracts,  802.  Courts 
of  equity  often  interfered  by  injunction  to  restrain  proceed* 
ings  at  law  to  enforce  judgments,  covenants,  or  obligations 
equitably  discharged  by  transactions  of  which  courts  of  law  had 
no  cognizance.  2  Sto.  Eq.,  %  1573.  It  is  a  necessary  cona&- 
qnence  of  our  changed  system  of  procedure,  that  whatever 
formerly  would  have  constitated  a  good  ground  in  equity  for 
restraining  the  enforcement  of  a  covenant,  or  decreeing  its  dis- 
charge, will  now  constitute  a  good  eqnitable  defense  to  an  action 
<m  the  covenant  itself. 

It  was  one  of  the  subtle  distinctions  of  the  common  law  as  to 
the  discharge  of  covenants  by  matter  in  pais,  that  although  a 
specialty  before  breach  could  not  be  discharged  by  a  parol  agree- 
ment, although  founded  on  a  good  consideration,  nor  even  by  an 
accord  and  satisfaction,  yet  after  breach  the  damages,  if  unliqui- 
dated, could  be  discharged  by  on  executed  parol  agreemoit, 
because,  as  was  said,  in  the  latter  case  the  cause  of  action  is 
founded  "not  merely  on  the  deed,  but  on  the  deed  and  the  sub- 
sequent wrong."  Broom's  Legal  Maxims,  848,  and  cases  cited. 
The  absurd  results  to  which  the  common  law  doctrine  sometimes 
led  ia  illustrated  by  the  case  of  Spenee  v.  Healey  (8  Exch.  668), 
■  fai  which  it  was  held  that  a  plea  to  an  action  on  covenant  for  the 
payment  of  a  sum  eertaiD,  that  before  breach  defendant  satisfied 
tlte  covenant  by  the  delivery  to,  and  acceptance  by  the  plaintiff 
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of  goods,  maehinery,  etc.,  in  satisfaction,  vas  bad,  Martin,  B., 
saying,  "I  am  sorry  I  am  compelled  to  agree  in  holding  that  the 
plea  is  bad.  It  ia  difficult  to  see  the  correctness  of  the  reason 
Qpon  which  the  rule  is  founded."  I  suppose  there  can  be  no 
doubt  that  tiie  facts  presented  by  the  plea  in  the  case  of  Spence 
T.  Healey  would  have  constitated  a  good  ground  for  relief  in 
equity.  The  technical  distinction  between  a  satiafaction  before 
or  after  breach,  seems  to  have  been  disregarded  in  this  State, 
and  a  new  agreement  by  paro],  followed  by  actual  performance 
of  the  substituted  agreement,  whether  made  and  executed  before 
or  after  breach,  is  treated  as  a  good  accord  and  satisfaction  of 
the  covenant.  Fleming  v.  Qilbert,  3  John.  530j  Lattimore  V. 
Harsen,  14  Id.  330;  Dearborn  v.  Cross,  7  Cow.  48;  Alien  v. 
Jaqnish,  Oowen,  J.,  21  Wend.  633.  So,  also,  a  new  agreemenl^ 
although  without  performance,  if  based  on  a  good  consideration, 
will  be  a  satisfaction,  if  accepted  aa  such.  Kromer  v.  Heim,  75 
N.  T.  574,  and  cases  cited. 

In  the  present  case  it  may  be  justly  said,  that  when  the 
agreement  annulling  the  contract  of  March  2,  1882,  was  exe- 
cuted, there  had  been  no  breach  by  Garrison  of  his  covenant 
therein,  as  he  had  not  been  called  upon  by  the  plaintiffs  to  pay 
his  share  of  the  construction  account.  But  it  was  the  plain 
intention  of  the  parties  that  the  new  arrangement,  then  entered 
into,  should  be  a  substitute  for  the  liability  of  Garrison,  present 
and  prospective,  under  the  contract  of  March  2,  1882.  The 
transaction  constitutod  a  new  agreonent  in  satisfaction  of  the 
prior  covenant,  and  was  accepted  as  snch.  Moreover,  it  admitted 
1:^  the  reply  that  the  contracts  of  October  25,  1882,  were  carried 
out.  It  is  a  case,  therefore,  of  an  ezecatory  parol  contract, 
made  in  substitution  of  the  prior  sealed  contract,  afterwards 
fully  executed,  which  clearly,  under  the  authorities  in  this  State, 
discharged  the  prior  contract. 

In  respect  to  the  claim  to  recover  interest  during  the  time  the 
payment  of  the  $150,000  was  delayed,  it  ia  a  sufficient  answer 
that  the  complaint  admits  that  the  principal  sum  was  fully  paid 
prior  to  September  13,  1882.  The  claim  for  interest  did  not 
florvive,  there  being  no  special  circumstances  to  take  the  ease  out 
of  the  general  rule.  Cutter  V.  Mayor  &c.,  92  N.  Y.  166,  and 
cases  cited. 
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"We  are  of  opinioo  that  the  facta  admitted  is  the  pleadings 
disclose  that  there  was  no  right  of  action  and  that  the  complaint, 
for  this  reason,  was  properly  diamissed. 

The  jadgment  should  therefore  be  affinne<L    All  concur. 

Judgment  affUrmed.* 


U.    Diichorut  hy  Performance.— Performance.— Tmd^. 
aiLLBSPIB  TOOL  CO.  v.  WILSON  ET  AL. 

X33  Penntylvoiua  State,  19.    18^. 

Aflsnmpsit  on  a  ctmtract  for  drilling  a  welL  Defoue,  D(m- 
performauce.    Nonsuit.    Plaintiff  appeals. 

Plaintiff  agreed  to  drill  for  defendants  a  gas-well  2000  feet 
deep  and  five  and  flve-ei^ths  inches  in  diameter.  In  case  salt 
water  was  straek,  the  well  was  to  be  «ght  inches  in  diameter  in 
order  to  shut  off  the  salt  water.  A  well  was  dug  to  the  depth  of 
between  1500  and  1600  feet,  when,  owing  to  an  accident,  it  had 
to  be  abandoned.  Another  well  was  then  begnn,  and  when  at  a 
depth  of  800  feet  plaintiff  was  notified  that  defendants  held  the 
contract  was  for  the  first  weU  and  would  not  be  responsible  for 

•  "We  shall  not  qnestlon  tha  mle  that  a  contract  or  ooyenaiLt  nnder 
seal  cannot  be  modified  bj  a  parol  tinexeented  contract  Coe  t.  Hobbr> 
72  N.  T.  141;  Smith  y.  Kerr,  33  Hon.  667-671;  108  N.  T.  SL  .  .  . 
The  reason  of  the  mle  was  toonded  upon  public  policy.  It  was  not 
regarded  u  aafe  or  pmilent  to  permit  the  contract  of  parttee  irtitdi 
bad  been  carefully  reduced  to  writing  &nd  executed  under  seal  to  be 
modified  or  changed  by  the  tasUmony  of  wttneeaes  as  to  parol  state- 
ments or  agreements  ot  parties.  Hence  the  rule  that  testimonr  of 
parol  acreementa  shall  not  be  competent  as  evidence  to  Impeach, 
Tary,  or  modify  written  agreements  or  eoTenanta  under  seaL  Bnt  the 
parties  may  waive  this  rule  and  carry  out  and  perform  the  agree- 
ments under  seal  as  changed  or  modified  by  the  parol  agreement,  thus 
executing  both  agreements;  and  where  this  has  been  done,  and  the 
parties  have  settled  with  a  Cnll  knowledge  ot  tlie  facts  and  In  the 
absence  of  fraud,  there  Is  no  power  to  revoke  or  remedy  reserved  to 
either  party.  Mnnroe  v.  Perkins,  9  Pkk.  998;  Lattlmore  v.  Hareen,  14 
Johns.  329;  UcCreery  T.  Day,  28  N.  T.  a  R.  697."— Halibt.  J„  In  Ho- 
Ksntle  V.  Harrison,  120  N.  T.  280,  268,  864. 
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the  second.  Plaintiff  continned  and  drilled  the  second  well  to  a 
depth  of  2204  feet,  but  fltrock  salt  water  at  a  depth  of  1729  feet, 
and  to  ease  this  off  reduced  the  hole  to  admit  of  casing  four 
and  (me-qnarter  inch  size.  Plaintiff  claimed  a  sahstantial  per- 
formance on  the  ground  that  the  well  was  for  testing  the  terri- 
tory, and  that  for  this  purpose  a  four  and  one-quarter  inch  hole 
was  as  good  as  a  five  and  five-eighUis  inch,  and  that  it  would  have 
been  a  useless  expense  to  ream  it  oat  to  the  latter  diameter  when 
the  experiment  proved  that  the  territory  did  not  produce  gas. 

Mb.  Jdstiob  Stebbettt.  Plaintiff  company  neither  proved  nor 
offered  to  prove  such  facts  as  would  have  warranted  the  jury  in 
finding  substantial  performance  of  the  contract  embodied  in  the 
written  proposition  submitted  to  and  accepted  by  the  defendants. 
In  several  particulars  the  work  contracted  for  was  not  done 
according  to  the  plain  terms  of  the  contract.  Nearly  one-half  of 
the  well  was  not  reamed  out,  as  required,  to  an  eight-inch 
diameter  ao  as  to  admit  five  and  one-eighths  inch  casing  in  the 
clear.  About  180  feet  of  the  lower  section  of  the  well  also  was 
bored  four  or  four  and  on&.qnarter  inches  instead  of  five  and 
five-eighths  inches  in  diameter.  In  neither  of  these  particulars, 
nor  in  any  other  respect,  was  there  any  serious  difficulty  in  the 
way  of  completing  the  woric  in  strict  accordance  with  the  terms 
of  the  agreement.  To  have  done  so  would  have  involved  nothing 
more  than  additional  time  and  increased  expense.  The  fact  was 
patent,  as  well  as  proved  by  undisputed  evidence,  that  a  four 
and  one-quarter  inch  well  would  not  discharge  as  much  gas  as 
pne  five  and  five-eighths  inches  in  diameter.  It  is  no  answer  to 
say  that  for  the  purpose  of  testing  the  territory  a  four  and  onr. 
quarter  inch  well  was  as  good  as  a  five  and  five-eighths  inch  well ; 
nor  that  reaming  out  the  well  to  the  width  and  depth  required 
by  the  contract  would  have  subjected  defendants  to  additional 
expense  without  any  corresponding  benefit  That  was  their  own 
affair.  Th^  contracted  for  the  boring  of  a  well  of  specified 
depth,  dimensions,  ete.,  and  they  had  a  right  to  insist  on  at  least 
a  substantial  performance  of  the  contract  according  to  its  terms. 
That  was  not  done,  and  the  court  was  clearly  r^ht  in  refusing 
to  submit  the  case  to  the  jury  on  evidence  that  would  not 
have  warranted  tbem  in  fining  substantial  perf onnance  of  the 
oontroot. 
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The  equitable  doctrine  of  substantial  performance  is  intraided 
for  the  protection  and  relief  of  those  who  h&ve  faithful!;  and 
honestly  endeavored  to  perfonn  their  contracts  in  ai\  material 
and  substantial  particolara,  so  that  their  right  to  eompensatuni 
may  not  be  forfeited  by  reason  of  mere  technical,  inadvertent, 
or  nnimportant  (nnissions  or  defects.  It  is  incombent  on  him 
-who  invokes  its  protection  to  present  a  case  in  which  there  has 
been  no  wilful  omission  or  departure  from  tlie  terms  of  his  con- 
tract. If  he  fails  to  do  so,  the  qaestitm  of  aabstontial  per- 
fonnanee  shonld  not  be  snlmiitted  to  the  jory. 

The  offers  specified  in  the  third,  foorth,  and  fifth  assignments 
were  rightly  rejected.  The  proposed  evidence  was  irrelevant 
and  incompetent.  There  is  nothing  in  the  record  that  requires  a 
reversal  of  the  jadgmoit 

Judgment  affirmed.* 


KNIGHT  V.  ABBOTT. 

50  Vermont,  577.    1858. 

Boob  acGonnt.  Defense,  tender.  Judgment  for  defendant 
Plaintiff  appeals. 

Bennett,  J.  We  think  no  valid  tender  was  made.  It  seems 
all  that  was  done  was  that  the  defendant  remarked  to  the  plain- 
tiff, as  the  latter  was  passing  by  him,  "I  want  to  tender  you  this 

*  "To  justify  a  recoreTT  upon  the  contract  as  snbstanUally  perfonned, 
the  omissions  or  deviations  most  be  tha  result  of  mistake  or  Inadver- 
tence, and  not  Intentional,  much  lees  frandnlent;  and  they  must  bA 
slight  or  susceptible  of  remedj,  so  that  an  allowance  oat  of  the  contract 
price  will  give  the  other  party  snbetantlally  what  he  contracted  (or. 
They  mttet  not  be  snbstantlal  and  running  throogh  the  whole  work,  w 
as  to  be  remediless,  and  defeat  the  object  of  having  the  work  done  In 
a  particular  msnner.  And  these  are  qaestlons  of  fsct  for  the  Jury  or 
trial  court  Olmstead  v.  Beale,  IB  Pick.  528;  Woodward  v.  Fuller,  80 
N.  T.  812.  It  may  seem  a  harsh  doctrine  to  hold  that  a  man  who  has 
built  a  boose  shall  have  no  pay  for  It  but  the  other  party  can  weQ 
say:  1  never  made  any  such  agreement  I  agreed  to  pay  yon  U  you 
would  build  my  hooae  In  a  certain  mannn',  which  you  have  not  dons.' 
The  fault  Is  with  the  one  who  voluntarily  violates  hla  ooatraet"— 
Hltchell,  J.,  In  BUlott  v.  Caldwell,  43  Hlnn.  8E7,  860. 
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Bumey  before  Mr.  Dodge  (at  the  same  time  holding  in  his  hands 
thirty-five  doUars  and  fifty  cents),  for  lahor  yoa  have  done  for 
me,"  hut  the  plaintiS  kept  along  with  his  team,  making  no  reply. 
The  defendant  named  no  siun  which  he  wished  to  tender,  nor  the 
amount  he  held  in  his  hands,  although  it  appeared  sahseqaently 
that  he  had  thirly-flTe  doUara  and  fifty  cents  in  his  hands.  It 
was  for  the  defendant  to  make  oat  affirmatively  that  he  made  a 
legal  tender.  The  plaintiff  was  under  no  obligation  to  stop  his 
team  to  make  inquiries,  or  to  have  a  sum  of  money  tendered  him ; 
and  onless  the  defendant  specified  the  amount  which  he  wished 
to  tender,  the  plaintiff  coold  not  determine  as  to  the  sufSciency 
of  the  sum,  and  no  refusal  by  the  plaintiff  to  receive  any  specific 
sum  of  money  could  be  predicated  upon  sach  an  offer  as  the  case 
shows  was  made.  All  that  the  case  legally  shows,  is  an  inten- 
tion on  the  part  of  the  defendant,  or  rather  a  willingness,  to 
make  a  tender.  If  no  tender  was  made  at  the  time  au^ested, 
there  is  no  occasion  to  inquire  about  its  being  kept  good. 

The  judgment  of  Gie  County  Court  is  reversed,  and  jndgm^ 
for  the  plaintiff,  for  the  sum  reported  by  the  auditors,  and  iib 


III,    Discharge  bj/  BreadL — (a)  Bemmdation  tn  Mo  before 
PerformanM  Due.* 

WINDMTJLLEE  ET  AL.  v.  POPE  ET  Ah. 
107  New  York,  674.    1887. 

This  was  an  action  to  recover  damages  for  alleged  breach  of 
s  contract  to  purchase  a  quantity  of  iron.  Verdict  for  plaintifEs. 
Judgment  afSrmed  at  (General  Term. 

In  January,  1880,  the  parties  entered  into  a  contract  for  tlie 
Bale  by  plainti^  and  purchase  by  defendants  of  "about  twelve 
hundred  tons  of  old  iron,  Vignol  rails,  for  shipment  from  Europe 
at  sellers'  option,  by  sail  or  steam  vessels  to  New  York,  Philadel- 
phia, or  Baltimore,  at  any  time  from  May  1  to  July  15, 1880,  at 

•  Sm  Seo.  494,  Vol.  4,  Crclopedla  of  lAw. 
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t>irty.fi-wi  dollars  per  ton,  .  .  .  deliverable  in  vessels  at  dther 
of  the  above  ports  on  arrival."  On  or  about  Jane  12,  1830, 
defendants  notified  pluntifEs  that  they  would  not  receive  or  p^ 
for  the  iron  or  any  part  of  it,  and  advised  that  plaintiffs  better 
stop  at  caioe  in  attempting  to  carr^  oat  the  contract.  Plaintiffii 
thereapon  sold  the  iron  abroad  which  they  had  purchased  to 
cany  ont  the  contract 

Per  Cvriam,  We  think  no  error  is  presented  npon  the  record 
which  reqaires  a  reversal  of  the  judgment.  The  defendants  hav- 
ing on  the  12th  of  June,  1S80,  notified  the  plaintiffs  that  they 
would  not  receive  the  iron  rails  or  pay  for  them,  and  having 
informed  them  on  the  next  day  that  if  they  brought  the  iron  to 
New  York  they  would  do  o  at  their  own  peril,  and  advised  them 
that  th^  had  better  stop  at  once  attempting  to  carry  oat  the 
contract,  so  as  to  make  the  loss  as  small  ss  possible,  the  pUioti^ 
were  justified  in  treating  the  contract  as  broken  by  the  defendant 
at  that  time,  and  were  entitled  to  bring  the  action  immediately 
for  the  breach,  without  tendering  the  delivery  of  the  iron,  or 
awaiting  the  expiration  of  the  period  of  performance  fixed  by 
the  contract ;  nor  could  the  defendants  retract  their  renonciation 
of  the  ccmtract  after  the  plaintifl^s  had  acted  upon  It,  and  by  s 
sale  of  the  iron  to  other  parties  changed  their  position.  DiUon 
V.  Anderson,  43  N.  T.  231 ;  Howard  v.  Daly,  61  Id.  362 ;  Ferris  v. 
Spooner,  102  Id.  12;  Hochster  v.  De  La  Tour,  2  El.  ft  Bl.  678; 
Cort  V.  Ambergato  &c.  Railway  Co.,  17  Ad.  ft  BL  127;  Crabtree 
T.  MeBsemnith,  19  la.  179 ;  Benjamin  on  Sales,  §§  567,  568. 

The  ordinary  rule  of  damages  in  an  action  by  a  vmdor  of  goods 
and  chattels,  for  a  refnsal  by  the  vendee  to  accept  and  pay  for 
them,  is  the  difference  between  the  contract  price  and  the  market 
value  of  the  property  at  the  time  and  place  of  delivery.  Dana 
V.  Fiedler,  12  N.  Y.  40;  Dustan  v.  McAndrew,  44  Id.  72;  Cahen 
V.  PUtt,  69  Id.  348. 

All  eonmr.  Judgment  agtrmtd. 
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Discharge  by  Breach. — (h)  Party  Eavir^g  so  Acted  as  to  Make 
it  Impossible  to  FulfiU  His  Promise. 

DELAMATBR  v.  MILLER. 
1  Cowen  (N.  Y.),  75.    1833. 

AwnmpBit  by  Miller  against  Delamater;  for  that  the  fomier 
had  exchanged  his  horse  with  one  Schenoerhom  for  his  (S.'s) 
iratch,  which  was  in  Delamater's  poesessioQ  at  his  (D.'s)  home; 
and  which  he,  being  pr»mt  at  the  contract,  agreed  to  keep  and 
deliver  to  Miller,  who  said  be  shoold  call  for  it  on  the  Saturday 
following.  Miller  did  not  demand  it  till  the  Sunday  following, 
when  Delamater  refused  to  deliver  it  aaBiimiiig  to  ret^n  it  for  a 
dollar  dne  him  from  Schermerhom ;  and  he  afterwards  gave  tip 
the  watch  to  Schermerhom,  who  sold  it.  Judgment  for  plaintiff. 

Curia.  The  defendant  was  not  bound  to  regard  the  demand  on 
Sundi^  (Tid.  Cowen'a  Treatise,  135,  and  the  cases  there  cited) ; 
but  as  the  defendant  parted  with  the  watch,  and  thereby  pet  it 
out  of  his  power  to  perfonn  the  contract,  the  plaintiff  was  ex- 
cused from  the  necessity  of  making  any  demand.  Sir  Anthony 
Main's  Case,  5  Bep.  21, — ^the  2nd  resolation  in  that  case. 

And  the  judgment  was  affrmed. 


Discharge  by  Breach. — (c)  By  Bejmneiation  Dvritig  Perform- 
ance. 

CLARE  V.  MARSIGLIA. 
i  Denio  (N.  Y.),  317.    1845. 

Asrampsit  for  work,  labor,  and  materiaL  Plea,  non-assumpmt. 
Judgment  for  plaintiff.    Defendant  brings  error. 

Defendant  delivered  a  number  of  paintings  to  plaintiff  to  be 
cleaned  and  repaired  at  a  specified  price  for  each.  After  plain- 
tiff  had  begun  work  on  them  defendant  directed  >»im  to  stop, 
bat  plaintiff  persisted  and  claims  to  recover  for  tlie  whole.    The 
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conrt  charged  that  as  plaintiff  had  began  the  woric,  he  had  a 
right  to  finish  and  defendant  coold  not  revoke  the  order. 

Per  Curiam.  The  qnestion  does  not  arise  aa  to  the  right  of 
the  defraidant  below  to  take  away  these  pictures,  npon  which  th« 
plaintiff  had  perfonned  some  labor,  without  paym^it  for  what 
he  had  dime,  and  his  damages  for  the  violation  of  the  contract, 
and  upon  that  point  we  express  no  opinion.  The  plaintiff  was 
allowed  to  recover  as  though  there  had  been  no  countermand  of 
the  order;  and  in  tins  the  court  erred.  The  defendant,  by 
requiring  the  pluntiff  to  stop  work  npon  the  paintings,  violated 
his  contract,  and  thereby  incurred  a  liability  to  pay  such 
damages  as  the  plaintiff  should  sustain.  Such  damages  would 
include  a  recompense  for  the  labor  done  and  materials  used, 
and  snch  further  sum  in  damages  'as  might,  upon  legal  princi- 
ples, be  assessed  for  the  breach  of  the  contract;  but  the  plaintiff 
had  no  right,  by  obstinately  persisting  in  the  work,  to  make  the 
penalty  upon  the  defendant  greater  than  it  would  otherwise 
have  been. 

To  hold  that  one  who  employs  another  to  do  a  piece  of  work 
is  botmd  to  suffer  it  to  be  done  at  all  events,  woidd  sometimes 
lead  to  great  injustice.  A  man  may  hire  another  to  labor  for  a 
year,  and  within  the  year  his  situatiim  may  be  such  as  to  raider 
the  work  entirely  useless  to  him.  The  party  employed  cannot 
persist  in  working,  though  he  is  entitled  to  the  damages  conse- 
quent upon  his  disappointment.  So  if  one  hires  another  to  boUd 
a  house,  and  subsequent  events  put  it  ont  of  his  power  to  p^  for 
it,  it  is  commendable  in  him  to  stop  die  work,  and  pay  for  what 
has  been  done  and  the  damages  sustained  by  the  contractor.  He 
mi^r  be  tmder  a  necessi^  to  change  his  residence ;  but  upon  the 
rule  contended  for,  he  would  be  obliged  to  have  a  house  which 
he  did  not  need  and  could  not  use.  In  all  such  cases  the  just 
claims  of  the  par^  employed  are  satisfied  when  he  is  fully 
recompensed  for  his  part  performance  and  indemnified  for  his 
loss  in  respect  to  the  part  left  unexecuted;  and  to  persist  in 
accumulating  a  larger  demand  is  not  consistent  with  good  faith 
towards  the  employer.  The  judgment  must  be  reversed,  and  a 
venw-e  de  novo  awarded. 

Judgment  reversed. 
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jr.    DiscKarge  by  Impossibility  of  PerformanM.* 

ANDERSON  t.  MAT. 

50  Minnesota,  280.    1892. 

Action  for  price  of  seeds.  Defense,  damages  for  breach  of 
contract    Verdict  lor  plaintiff.    Defendant  appeals. 

OHjFILLAN,  C.  J.  The  defendant  having  alleged  as  a  connter- 
elaim  a  contract  in  Jnne,  1890,  between  him  and  plaintiff,  wbere> 
"by  the  latter  agreed  to  sell  and  deliver  to  the  former,  on  or  before 
November  15th,  certain  quantities  of  specified  kinds  of  beans, 
and  that  he  failed  so  to  do  except  as  to  a  part  thereof,  the  plain- 
tiff, in  his  reply,  alleged  in  substance  that  the  contract  was  to 
deliver  the  beans  from  the  crop  that  he  should  raise  that  year 
from  his  maricet  gardening  farm  near  Bed  Wing.  Upon  the  trial 
the  contract  was  proved  by  letters  passing  between  the  parties. 
From  these  it  fairly  appears  that  the  beans  to  be  delivered  were 
to  be  ^own  by  plaintiff,  though  it  cannot  be  gathered  from  them 
that  he  was  to  grow  the  beans  on  any  particular  land.  They 
contain  no  restriction  in  that  respect.  There  can  be  no  qnestion 
that,  if  grown  l^  him,  and  of  the  kinds  and  quality  specified, 
defendant  would  have  been  obliged  to  accept  the  beans,  though 
not  grown  on  any  land  previously  cultivated  by  plaintiff.  The 
contract,  therefore,  was,  in  effect,  to  raise  and  sell  and  deliver 
the  quantities,  kinds,  and  qnality  of  beans  specified — a  contract 
in  its  nature  possible  of  pa*formanee. 
,  As  an  excuse  for  not  delivering  the  entire  quantity  contracted 
for,  the  plaintiff  relies  on  proof  of  the  fact  that  an  early 
unexpected  frost  destroyed  or  injured  lus  crop  to  such  extent 
that  he  was  unable  to  deliver  the  entire  quantity. 

What,  in  the  way  of  subsequently  arising  impoaeibility  for  the 
party  to  perform,  will  suffice  as  excuse  for  non-performance  of  a 
contract,  is  well  settled  in  the  decisions;  the  only  apparent 
difference  in  them  arising  from  the  application  of  the  rules  to 
particular  circumstances.  The  general  rule  is  as  well  stated  as 
anywhere  in  2  Chit.  Cont  1074,  thus:  "Where  the  contract  is  to 
do  a  thing  which  is  possible  in  itself,  or  where  it  is  conditioned 

*  See  Sec.  4B9,  Vot  4,  Cyclopedia  tf  Lav. 


DKiitzMDyGoOt^lc 


180  THB  DI8CHABQB  OF  CONTRACT. 

on  any  event  vhich  happens,  the  promisor  will  be  liable  for  b 
breach  thereof,  notwithstanding  it  was  beyond  his  power  to  per- 
form it ;  for  it  was  his  own  fault  to  run  the  risk  of  ondertaking 
to  perform  an  impOBsibilify,  when  he  mig^t  have  provided 
against  it  by  his  contract.  And  therefore,  in  snch  caaeai,  the  per- 
formance is  not  ezcnsed  by  the  oceorrence  of  an  inevitable  acci- 
dent, or  other  contiogency,  although  it  was  not  foreseen  by,  or 
within  the  control  of,  the  party."  An  application  of  this  mle  is 
famished  by  Cowl^  v.  Davidson,  13  Minn.  92  (OiL  86).  What 
is  sometimes  called  an  "^uieption  to  the  mle"  is  where  the  eon- 
tract  is  implied  to  be  made  on  Uie  assumed  continued  existence 
of  a  partieolar  person  or  thing,  and  the  person  or  thing  ceases  to 
exist,  as,  where  it  is  for  personal  service,  and  the  person  dies,  or 
it  is  for  repairs  npcm  a  particular  ship  (v  building,  and  the  ship 
or  building  is  destroyed.  An  agreement  to  sell  and  deliver  at 
a  fnture  time  a  specified  chattel  wTigriTig  when  the  i^reement  is 
made  would  come  under  this  exception.  The  exception  was 
extended  further  than  in  any  other  case  we  have  found  in  Howell 
V.  CoaploDd,  L.  B.  9  Q.  B.  462.  That  was  a  contract  to  sell  and 
deliver  a  certain  quantity  from  a  crop  to  be  raised  on  a  particular 
piece  of  land  and  the  entire  crop  was  destroyed  by  blight  The 
court  held  the  contract  to  be  to  deliver  port  of  a  specific  thing, 
to  wit,  of  the  crop  to  be  grown  on  a  given  piece  of  land,  and  held 
it  to  come  within  the  rule  that,  where  the  obligation  depends  on 
the  assumed  existence  of  a  specific  thing,  performance  is  excused 
by  tile  destruction  of  the  thing  without  the  parties'  fault 
Without  intimating  whether  we  would  follow  that  decision  in  a 
similar  case,  we  will  say  that  the  case  is  unlike  this,  in  that  in 
this  case  the  plaintiff  was  not  limited  or  restricted  to  any  par- 
ticular land.  It  was  not  on  undertaking  to  sell  and  deliver  part 
of  a  specific  crop,  but  a  general  undertaking  to  raise,  sell,  and 
deliver  the  specified  quantity  of  beans.  We  have  been  cited  to 
and  found  no  case  holding  that,  where  one  agrees  generally  to 
produce,  by  manufacture  or  otherwise,  a  particular  thing,  per- 
formance being  possible  in  the  nature  of  things,  he  may  be 
excused  frcHU  perfonnance  by  the  destruction,  before  completion 
or  delivery,  of  the  thing,  from  whatever  cause,  except  the  act  of 
the  other  party.    Applications  of  the  general  rule,  where  the 
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thing  Agreed  to  be  prodoeed  was,  before  completion,  destroyed 
without  the  party's  fault,  are  fomifihed  in  Adama  y.  Nichols,  19 
Pick.  275,  279;  School  DisL  v.  Daocl^,  25  Conn.  530;  and  Trus- 
tees T.  Bennett,  27  N.  J.  Law,  513,  approved  and  followed  in 
Stees  V.  Leonard,  20  Minn.  494  (GiL  448).  Where  such  causes 
m^  intervene  to  prevent  a  par^  performing,  he  should  goard 
againat  them  in  his  contract. 

Order  rweried. 


HUGHES  v.  WAMSTJTTA  MTT.T.3. 
il  AUen  (Masa.),  301.    1865. 

Contract  for  work.    Verdict  for  plaintiff. 

Plaintiff  agreed  that  if  he  left  without  giving  two  weeks* 
notice  he  should  receive- nothing  for  wages  due.  He  was  arrested 
and  convicted  of  a  crime  and  sentenced  to  jaiL  The  damage  to 
defendant  from  want  of  notice  was  greater  than  the  wages  due. 

BiCKLOW,  C.  J.  The  question  at  issue  between  the  parties  to 
this  suit  depends  entirely  on  the  construction  of  the  contract 
under  which  the  plaintiff  was  employed.  This,  we  dunk,  is 
misapprehended  by  the  counsel  for  the  defendants.  The  inter- 
pretation which  he  seeks  to  put  on  the  stipulation  that  the 
plaintiff  was  to  receive  no  wages  if  he  left  the  defendants '  service 
without  giving  two  weeks'  previous  notice  of  his  intention  so  to 
do,  is  inconsistent  with  the  terms  of  the  stipulation,  and  too 
narrow  to  be  a  fair  or  reasonable  exposition  of  the  intention  of 
the  parties.  The  stipulation  clearly  had  reference  only  to  a 
voluntary  abandonment  of  the  defendants'  employment,  and  not 
one  caused  vi  majore,  whether  by  the  visitation  of  God  or  other 
controlling  circnmstances.  Clearly  the  abandonment  must  have 
been  such  that  the  plaintiff  could  have  foreseen  it ;  he  could  give 
notice  only  of  such  departure  as  he  could  anticipate,  and  the 
stipulation  that  he  was  to  have  the  privilege  of  leaving  aft^ 
giving  two  weeks'  notice  without  forfeiting  his  wages  implied 
that  the  forfeiture  was  to  take  place  only  when  it  would  be 
within  his  power  to  give  the  requisite  notice.  It  certainly  cannot 
be  contended  that  the  stipulation  was  absolute;  that  he  was  to 
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receiTe  no  wages  in  case  of  leaving  withont  notice,  whatever  may 
have  been  the  cause  of  his  abandonment  of  the  service.  It  is 
settled  that  absence  from  sichneaa  or  other  visitation  of  Ood 
would  not  waxk  a  forfeiture  of  wages  under  sadi  a  oontraet. 
Fuller  v.  Brown,  11  Met  440.  Pari  ratione,  an^  abandcmment 
eaosed  hy  unforeseen  circumstances  or  events,  and  i^ch  at  the 
time  of  their  occurrence  the  person  employed  could  not  ctrntrcJ 
or  prevent  from  operating  to  terminate  his  emplojnnent,  ou^t 
not  to  operate  to  cause  a  forfeiture  of  wages. 

It  may  be  said  that  in  the  ease  at  bar  the  commission  of  the 
offense  for  which  the  plaintiff  was  arrested  was  his  volnntary  act, 
and  that  the  consequences  which  followed  aft«r  it  and  led  to  his 
compulsory  departure  from  the  defendants'  service  are  therefore 
to  be  regarded  as  bringing  this  case  within  the  category  of  a 
voluntary  abandonment  of  his  employment.  But  the  difficulty 
with  this  argument  is,  that  it  confounds  remote  with  proximate 
causes.  The  same  argument  might  be  used  in  case  of  inability 
to  eontinne  in  service  occasioned  by  sickness  or  severe  bodily 
injory.  It  might  be  shown  in  such  a  case  that  some  voluntary 
set  of  imprudence  or  careleeaness  led  directly  to  the  physical 
consequences  which  disabled  a  party  from  continuing  his  service 
under  a  contract.  The  true  and  reasonable  rule  of  interpretation 
to  be  applied  to  such  contracts  is  this :  To  work  a  forfeiture  of 
wages,  the  abandonment  of  the  employer's  service  must  be  the 
direct,  voluntary  act,  or  the  natural  and  necessary  consequence 
of  some  voluntary  act  of  the  person  employed,  or  the  result  of 
some  act  committed  by  him  with  a  design  to  terminate  the  con- 
tract or  employment,  or  render  its  further  prosecution  impos- 
sible. But  a  forfeiture  of  wages  is  not  incurred  where  the  aban- 
donment is  immediately  caused  by  acts  or  occurrences  not  fore- 
seen or  anticipated,  over  which  the  person  employed  had  no 
control,  and  the  natural  and  necessary  consequence  of  which  was 
not  to  cause  the  termination  of  the  employment  of  a  party  under 
a  contract  for  services  or  labor. 

It  results  from  these  views  that  the  plaintiff  has  not  forfeited 
his  wages  by  any  breach  of  his  contract,  and  that  he  is  entitled 
to  recover  the  fuU  amount  due  to  him  for  services,  without  any 
dednctioa  for  damages  alleged  to  have  been  suffered  by  the 
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defendants  in  conseqaenoe  of  his  Bodden  departnre  from  tlieir 
emploTment 

Judgment  on  the  verdict. 


v.    Discharge  by  Operation  of  Law.    Merger. 

CLIFTON  V.  JACKSON  IBON  CO. 

74  Michigan,  183.    1889. 

TreepaSB.    Defendant  brings  error. 

Caufbell,  J.  Plaintiff  sued  defendant  for  trespass  in  eattii^ 
his  timber  in  tbe  winter  of  1885-6.  The  defense  set  up  was  that 
the  timber,  thongh  on  plaintiff's  land,  belonged  to  defendant. 
This  claim  was  baaed  on  the  fact  that  on  September  22,  1877,  s 
little  more  than  eight  years  before  the  trespass,  defendant  made 
a  contract  to  sell  the  land  trespassed  on  to  pUuntiff,  bnt  with  this 
reservation : 

"Reserving  to  itself,  ita  assigns  and  corporate  Bnccessors,  the 
ownership  of  pine,  butternut,  hemlock,  beech,  maple,  birch,  iron- 
wood,  or  other  timber  suitable  for  sawing  into  lumber  or  for 
making  into  fire-wood  or  charcoal,  now  on  said  tract  of  land, 
and  also  the  right  to  cut  and  remove  any  or  all  of  said  timber, 
at  its  option,  at  any  time  within  ten  years  from  and  after  the 
date  of  these  presents." 

There  were  some  unimportant  provimons,  also,  not  now  mato- 
rial.  Plaintiff  showed  that  on  November  4,  1885,  the  defendant 
conveyed  to  him  the  land  in  question  by  full  warranty  deed,  and 
with  no  exceptions  or  reservations  whatever.  The  testimcmy  of 
defendant 's  agent,  who  cut  the  land,  tended  to  prove  that  when 
the  cutting  was  done  the  defendant's  manager  did  not  dispute 
plaintiff's  title,  but  gave  the  agent  to  understand  that  it  belonged 
to  plaintiff,  bnt  that  some  arrangement  would  be  made  about  it ; 
that  plaintiff  was  then  absent,  and  there  was  no  conversation 
with  him  or  his  wife  on  the  subject.  The  bill  of  exoeptiona 
certifies  that  no  other  evidence  was  given  concerning  the  right  to 
cat  timber.     Upon  these  facts  the  court  held  that  the  deed 
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conveyed  the  right  in  the  tunber  to  pluotiff,  and  that  he  owned  it. 
Had  no  deed  been  made,  it  is  agreed  tliat  the  reeervatiou  would 
have  preralled.  Bat  a  previous  contract  cannot  contradict  or 
control  the  operation  of  a  deed  It  was  competent  for  defendant 
to  relinquish  any  contract  reservation,  and  a  deed  which  grants 
and  warrants  without  any  reservation  has  that  effect.  We  do  not 
hold  that  if  the  deed  were  bo  made  by  some  mistake  within  the 
cognizance  of  equity  the  mistake  might  not  be  corrected.  Neither 
need  we  consider  whether,  after  such  a  deed,  there  might  not  be 
such  dealings  as  to  render  such  timber-cuttii^  lawful,  by  license, 
express  or  implied.  In  this  case  there  was  no  testimony  tending 
to  show  that  the  deed  was  not  supposed  and  intended  to  close  up 
all  the  rights  of  the  parties. 

The  judgment  mutt  be  affirmed. 


Discharge  by  Operation  of  Law. — By  AUeration,  Destruction,  or 
Spoliation  of  Written  Instrument. 

CLOUQH  v.  SEAT  ET  AL. 
49  Iowa,  111.    1878. 

Action  on  promissory  note,  and  for  foreclosure  of  a  mortgaga 
Defense,  alteration,  by  cutting  off  from  the  bottom  the  words 
"we  will  pay  fifteen  per  cent  interest  in  addition  to  the  interest 
mentioned  in  the  above  note." 

Day,  J.  .  .  .  Appellants  insist  that  the  alteration  of  the 
note  was  fraudulent,  and  that,  therefore,  the  plaintiff  should  not 
be  permitted  to  recover  upon  the  original  consideration.  The 
answer  does  not  allege,  nor  does  the  court  find,  that  the  altera- 
tion was  fraudulent.  We  have  no  statement  that  the  abstract 
contains  all  the  evidence,  and  hence  we  cannot  review  the  findings 
of  the  court  upon  the  facts.  If,  however,  the  abstract  contains 
all  the  evidence,  and  the  case  were  in  condition  to  be  tried  de 
novo,  we  should  feel  impelled  to  find  that  the  fact  of  alteration 
is  not  established  by  a  preponderance  of  evidence.  We  are  bound 
by  the  finding  of  the  court  that  there  was  a  material  alteration, 
but  we  cannot  go  beyond  that  finding,  and  find  the  further  fact 
that  the  alteration  was  fraudulent 

Appellants  seem  to  insist,  howenr,  that  the  note  erabraees 
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the  contract  of  the  parties,  and  anppliea  the  tlaee  of  any  implied 
promise  arising  ont  of  the  borrowing  of  the  money,  and  that  the 
alteration  of  the  note,  however  innocently  made,  deprives  the 
plaintiff  of  any  right  to  recover  upon  the  original  consideration. 
"We  believe  the  better  doctrine  to  be  opposed  to  this  view.  In 
Krause  v.  Meyer  (32  Iowa,  569)  both  parties  conceded  that  if 
the  alteration  waa  innocently  made  the  pl^ntiff  might  recover 
□pon  the  consideration  of  the  note.  Because  of  this  concession 
the  point  was  not  determined  in  that  case.  In  Vogle  et  tU.  v. 
Hipper  (34  IHinois,  100),  which  was  an  action  to  foreclose  a 
mortgage  executed  to  secure  notes  which  had  been  altered  so  as 
to  draw  ten  instead  of  six  per  cent,  the  foHowing  language  ia 
employed:  "In  a  coort  of  equity  a  mortgage  is  regarded  as  an 
incident  of  the  debt,  and,  where  a  mortgagee  has  released 
or  dischai^ed  the  debt  by  a  fraudulent  alteration  or  deatraction 
of  the  writtai  evidence  of  it,  he  ought  not  to  be  permitted  to 
sustain  a  suit  for  its  recovery ;  but  where  the  alteration  was  not 
fraudulent,  although  the  identity  of  the  instrument  may  be  de- 
stroyed, we  think  it  should  not  cancel  the  debt,  of  which  the 
instnunent  was  merely  the  evidence.  If  there  was  no  attempt 
to  defraud,  there  is  no  reason  why  a  court  should  not  assist  the 
creditor  so  far  as  it  can  consistently."  In  this  case  there  was  a 
decree  for  the  sum  due,  and  foreclosure  of  the  mortgage.  See 
also  Matteson  v.  Ellsworth,  33  Wis.  488.  In  Parsons  on  Notes 
and  Bills,  YoL  2,  p.  572,  respecting  alterations  of  notes  inno- 
cently made,  it  is  said:  "And  though  it  is  true  that  an  avoided 
note  destroyed  innocently  by  a  material  alteraticm  cannot  even 
be  the  evidence  of  the  original  debt^  it  does  not  destroy  the 
debt.  The  debt  is  still  obligatory,  and  may  be  recovered  by  a 
suit  on  the  original  cause  of  action."  The  case  of  Wheelock  v. 
Freeman  (13  Pickering,  165),  upon  which  appellants  rely,  was 
decided  upon  the  ground  that  the  alteration  was  fraudulent. 

It  is  claimed  that  the  court  erred  in  decreeing  the  fore- 
closure of  the  mortgage,  the  note,  which  it  waa  executed  to  secnre, 
having  been  rendered  void  by  a  material  alteration.  We  think 
this  action  of  the  court  was  right.  See  Vogle  v.  Bipper,  34  Illi- 
nois, 100;  Sloan  v.  Rice,  41  Iowa,  465. 

Aglmud. 


.yGcxiglc 


THE  DISCHAROa  OF  CONTIUCr. 


BLADE  v.  NOLAND. 

12  WendeU  (N.  Y.),  173.    1834. 

Error  from  the  Jefferson  eommon  pleas. 

Noland  sued  Blade  In  a  justice's  court,  and  declared  on  a  nots 
destroyed  or  lost,  and  for  work  and  labor.  The  defendant  pleaded 
the  general  issne  and  gave  notice  of  set-off.  The  plaintiff  called 
a  witness,  and  proved  by  him  that  the  defendant  previons  to  4th 
March,  1832,  gave  the  plaintiff  a  note  for  $24.80,  payable  in  three 
months,  for  wages  dae  to  him  for  work  done  for  the  defendant 
The  plaintiff  himself  was  then  sworn,  to  prove  the  loss  of  the 
note,  and  testified  that  be  burnt  it  up  the  next  momiDg  after  it 
was  given.  A  witness  called  by  the  defendant  also  gave  testi- 
mony tending  to  show  that  the  note  was  burnt  by  the  plaintiff  on 
the  day  after  it  was  given.  There  however  was  proof  that  the 
note  was  in  existence  Bubseqnent  to  the  day  on  which  the  plain- 
tiff alleged  it  was  destrc^ed.  There  was  also  evidence  of  pay- 
ments by  the  defendant  on  account  The  justice  rendered 
judgment  in  favor  of  the  plaintiff  for  $18,  besides  costs.  The 
conmion  pleas  of  Jefferson,  on  certiorari,  afflrmed  the  judgment 
of  the  justice.    The  defendant  sued  ont  a  writ  of  error. 

Nbibon,  J.  I  concede  the  role  insisted  on  by  the  counsel  for 
the  plaintiff  below,  to  the  fnUest  extent,  borne  out  by  the 
authorities,  and  they  are  numerous ;  and  still  am  of  opinion  that 
the  plaintiff  did  not  give  such  proof  of  the  loss  of  the  note  as  to 
justify  the  secondary  proof  of  its  contents,  or  to  entitle  him  to 
resort  to  the  original  consideration.  If  there  had  been  satisfac- 
tory proof  of  the  loss  or  destmetion  of  the  note,  the  omission  to 
give  a  bond  of  indemnity  onder  the  statute  (2  R.  S.  406,  §§  75, 
76)  would  not  have  interfered  witii  the  recovCTy;  for  the  pro- 
vision of  the  statute  on  this  sabject  is  limited  to  negotiable  paper. 
There  is  no  evidence  that  the  note  in  qneetion  was  negotiable,  and 
it  seems  to  be  settled  that  the  court  will  not  presume  a  lost  note 
to  be  negotiable.    10  Johns.  R.  104;  3  Wendell,  344 

The  proof  is,  that  the  plaintiff  deliberately  and  voluntarily 
dortroyed  the  note  before  it  fell  due,  and  there  is  nothing  in  the 
case  accounting  for,  or  affording  any  explanation  of  the  act, 
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eonsiBteut  vith  an  boQest  or  justifiable  parpoee.  Sach  explana- 
tion the  plaintiff  was  bound  to  g^ve  afflnnatively,  for  it  wottld  be 
in  violation  of  all  the  principles  upon  which  inferior  and  secon- 
dary evidence  is  tolerated,  to  allow  a  paily  the  benefit  of  it  who 
has  wilfully  destroyed  the  higher  and  better  testiniony.  The 
danger  of  this  very  abuse  of  a  relaxation  of  the  general  rule 
greatly  retarded  its  introdaction  into  the  law  of  evidence,  and 
it  was  for  a  loi^  time  confined  to  a  few  extreme  cases,  snch  as 
bomii^  of  houses,  robbing,  or  some  unavoidable  accident.  It 
(TBS  contended  by  Chancellor  Lansing,  in  the  case  of  Livin^ton 
v.  Sogers  (2  Johns.  Gas.  488),  after  an  examination  of  all  the 
leading  cases  on  the  subject,  tliat  secondary  evidence  was  not 
«dmissible  to  prove  the  contents  of  a  paper,  where  the  original 
had  been  lost  by  the  TKgligence  or  laches  of  the  party  or  hia 
attorney.  He  failed  to  convince  the  court  of  errors  to  adopt  his 
views  in  a  case  where  the  negligence  was  not  so  great  as  to  create 
suspicion  of  design.  Further  than  this  I  could  not  consent  to 
extend  the  rule.  I  have  examined  all  the  cases  decided  in  this 
court,  where  this  evidence  has  been  admitted,  and  in  all  of  them 
the  original  deed  or  writing  waa  lost,  or  destroyed  by  time,  mis- 
take, or  accident,  or  was  in  the  hands  of  the  adverse  party. 
Where  there  was  evidence  of  the  actual  destruction  of  it,  the  act 
was  shown  to  have  taken  place  under  circomstances  that  repelled 
all  inference  of  a  fraudulent  design.  2  Johns.  Gas.  488 ;  2  Gaines, 
363;  10  Johns.  R.  374,  363;  11  Id.  446 ;  8  Id.  149 ;  3  Cowen,  303; 
8  Id.  77j  3  Wendell,  344;  Peak's  Ev.  972  (Am.  ed.) ;  10  Co.  88, 
Leyfield's  case;  3  T.  R.  151;  8  East,  288,  9;  Qilb.  Ev.  97. 

In  Leyfield's  case  Lord  Coke  gives  the  obvious  reasons  why 
the  deed  or  instrument  in  writing  should  be  produced  in  court: 
1.  To  enable  the  court  to  give  a  right  construction  to  it  from  the 
words;  2.  To  see  that  there  are  no  material  erasures  or  inter- 
lineations ;  3.  That  any  condition,  limitation,  or  power  of  revoca- 
tion may  be  seen ;  for  these  reasons  oyer  is  required  in  pleading 
s  deed.  But  he  says,  in  great  and  notorious  extremities,  as  by 
casualty  of  fire,  etc.,  if  it  shall  appear  to  the  judges  that  the 
paper  is  burnt,  it  may  be  proved  hy  witnesses  so  as  not  to  add 
affliction  to  affliction. 

The  above  is  in  brief  the  f  omidation  of  the  rol^  in  these  casea 
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of  secondaiy  proof  of  instraments  in  writing,  and  it  has  been 
much  relaxed  and  extended  in  modem  times  from,  neceasify,  and 
to  prevent  a  failure  of  justice ;  yet  I  believe  no  case  is  to  be  found 
where,  if  a  party  has  deliberately  destroyed  the  higher  evidence, 
without  explanation  showing  affirmatively  that  the  act  was  done 
with  pure  motives,  and  repelling  every  suspicion  of  a  fraudulent 
design,  that  he  has  had  the  benefit  of  it.  To  extend  it  to  such  a 
case  would  be  to  lose  sight  of  all  the  reasons  upon  which  the  role 
is  founded,  and  to  establish  a  dangerous  precedent  We  know  of 
no  honest  purpose  for  which  a  party,  without  any  migtJilra  or 
misapprehension,  would  deliberately  destroy  the  evidence  of  an 
existing  debt;  and  we  will  not  presume  one. 

From  the  necessity  and  hardship  of  the  case,  courts  have 
allowed  the  party  to  be  a  competent  witness  to  prove  the  loss  or 
destruction  of  papers;  bat  it  would  be  an  unreasonable  indul- 
gence, and  a  violence  of  the  gust  maxim  that  no  one  shall  take 
advantage  of  his  own  wrong,  to  permit  this  testimony  where  he 
has  designedly  destroyed  it 

Jitdfftnent  reversed. 
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THE  FOKMATKm  OP  PARTNESSHIPS.* 

What  Wai  Constitute  a  Partnership. 

THE  QUEEN  v.  EOBSON. 
EngUdi.  Law  Reports,  16  Q.  B.  D.  137.    1885. 

The  prisoner  was  tried  and  convicted  on  an  indictment  framed 
under  31  &  32  Victe.  116,  s.  1,  charging  that  he,  being  a  mem- 
ber of  a  copartnerahip  called  the  Bedlington  Colliery  Toung 
Men's  Christian  Aeeociation  (hereafter  called  the  association), 
felonionsly  did  embezzle  three  several  Homs  of  money  of  and 
belonging  to  the  said  copartnership. 

The  object  of  the  association  was,  to  use  the  language  of  one  of 
its  printed  roles,  "the  extension  of  the  Kingdom  of  the  Lord 
Jeeufl  Christ  among  young  men  and  the  development  of  their 
spiritaal  life  and  mental  powers."  It  was  composed  of  membera 
and  associates.  The  number  of  members  did  not  exceed  twcjity. 
Any  person  was  eligible  for  membership  "who  gave  decided  evi- 
dence of  his  conversion  to  God, ' '  bnt,  before  he  could  become  a 
member,  he  must  be  proposed  and  seconded  by  two  members  of 
the  association  and  elected  by  the  committee  on  their  being  satis- 
fied as  to  his  suitability.  Trustees  for  the  time  being  in  whom 
the  real  properly  beloi^ng  to  the  association  was  vested  became 

•  Sm  Sees.  GOl-617,  Tot  4,  CTelopedIa  of  Law. 
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members  hy  virtue  of  their  appointment  as  trustees.  Memben 
were  required  to  subscribe  three  shillmgB  per  annum.  The 
affairs  of  the  association  vere  in  the  hands  of  a  general  com- 
mittee of  management,  consisting  of  a  president,  two  vice  presi- 
dents, a  treasurer,  two  secretaries,  and  at  least  nine  members. 
The  committee  had  power  to  suspend  or  expel  any  member  whose 
conduct  was  found  inconsistent  in  their  judgment  with  the 
Christian  character.  The  agencies  for  the  attainment  of  the  ob- 
jects of  tile  association  were,  1st,  the  personal  efforts  of  the 
members;  2d,  devotional  meetings;  3d,  social  meetings;  4th, 
classes  for  Biblical  instruction ;  5th,  the  delivering  of  addresses 
and  lectures ;  and,  Sth,  the  diffusion  of  Christisn  and  other  suit- 
able literature. 

Before  the  first  of  the  offenses  chai^d  against  the  prisoner 
was  ctmmiitted,  the  members  of  the  association  proposed  to  build 
and  afterward  built  a  haU  or  place  of  meeting  for  the  purposes 
of  the  association  at  a  cost  of  nearly  £200,  of  which  about  £40 
was  still  owing.  To  this  building  every  member  had  the  right 
of  entry  and  was  entitled  to  a  latch-key. 

The  prisoner  became  a  member  of  the  associatiott  in  1S78,  and 
had  continued  to  be  a  member  up  to  the  time  of  the  trial.  As 
and  being  such  member  he  solicited  and  obtained  for  the  associa- 
tion from  divers  persons  many  sums  of  money  as  donations  or 
subscriptions  on  account  of  and  for  the  general  purposes  of 
the  association,  toward  the  building  fund,  and  toward  the  liquid- 
ation of  the  aforesaid  debt  of  £40.  Three  of  these  sums  it  was 
that  the  prisoner  was  charged  with  and  found  guilty  of  em- 
bezzling. 

If  the  association  was  a  copartnership  within  the  meaning 
of  31  ft  32  Vict.  e.  116,  s.  1,  the  conviction  was  to  stand  affirmed. 
If  it  was  not  the  coDviotion  was  to  be  reversed. 

Lord  CoLEiuDGB,  0.  J.  It  seems  to  me  that  this  canriction 
cannot  be' supported.  I  cannot  find  any  authority  throwing  any 
doubt  on  the  accuracy  of  the  passage  in  Lindley  on  Partnership, 
which  makes  the  participation  in  profits  essential  to  the  English 
'  idea  of  partnership,  and  states  that,  althoi^h  in  former  times 
the  word  "copartnership"  was  used  in  the  saise  of  "wM>wner- 
ahip,"  the  modem  usage  has  been  to  confine  the  meaning  of  tlie 
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tens  to  societies  formed  for  gain.  A  number  of  definitions  givetk 
t^  writers  from  all  parts  of  the  world  are  appended  to  the  pas- 
sage, and  in  all  of  them  the  idea  involved  appears  to  be  that  of 
joint  operation  for  the  sake  of  gain.  The  association  in  the 
present  case  is  not  a  copartnership  in  any  sense  of  the  word  into 
which  tha  notion  of  co-operation  for  the  purpose  of  gain  enters. 
We  must  construe  the  word  "copartnership"  as  used  in  the  act 
according  to  the  meaning  ordinarily  attached  to  it  by  the  deci- 
sions and  text-books  on  the  sabject.  This  association  does  not 
come  within  that  meaning.  The  only  point  reserved  for  as  is 
whether  this  association  is  a  copartnership  within  the  act  Inas- 
much as  we  are  of  opinion  that  it  is  not,  the  conviction  must  be 
reversed. 

Denhan,  J.  I  am  of  the  same  opinion.  The  word  "copart* 
nerahip"  in  the  act  must  be  construed  according  to  the  well- 
known  legal  meaning  of  the  term.  If  the  section  had  only  men- 
tioned the  case  of  a  copartnership  I  should  have  thought  it  im- 
possible to  say  that  this  case  was  within  the  statate.  The  con- 
clusion to  which  we  come  is,  in  my  opinion,  much  strengthened 
by  the  fact  that  the  section  contains  enotiier  expression  which 
covers  the  case  of  co-ownership  where  there  is  no. copartnership. 
Here  we  are  dealing  only  with  the  term  "copartnership,"  for 
the  only  question  reserved  is  whether  this  association  was  a  co- 
partnership within  the  section.  I  am  clearly  of  the  opinion  that 
it  was  not. 

FiBii>,  Hawkins,  and  Wnj£,  JJ.,  concurred. 

Conviction  reverted. 


When  Partnenkip  WtU  BenUt  from  Attempted  Incorporation.* 

EAISER  V.  LAWRENCE  SAVINGS  BANK. 

56  Iowa  104,  8  N.  W.  Bep.  772,  41  Am.  Bep.  85.    1881. 

Action  by  E^er  agunst  &  number  of  penons,  of  whom  Hoag 
alone  was  served  with  process  to  hold  them  liable  as  pai-tnen 
*  8m  8«c.  E17,  Vol.  4,  Crtlopodla  of  Law. 
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doing  bnsmesa  as  the  Lawrence  Savings  Bank.  Defense  that  the 
bank  was  a  corporaflon  under  the  laws  of  K"«Ti««a,  and  that  there- 
fore the  defendant  was  not  personally  liable.  Verdict  for  plain- 
tiff and  Hoag  appeals. 

Adaus,  C.  J.  The  evidence  tends  to  show  that  certain  in- 
dividaals  attempted  in  8:Dod  faith  to  become  incorporated  under 
the  laws  of  Kansas  for  the  pnrpose  of  doing  bnainess  as  a  sav- 
ings bank,  and  sabscribed  for  shares  in  the  snpposed  corporation. 
For  several  years  they  did  business  as  a  savings  bank,  under  tlie 
Huppoaition  that  they  were  duly  incorporated.  Prior  to  the 
time  that  plaintiff  became  a  creditor  of  the  bank,  the  defendant 
Hoag  purchased  an  interest  in  the  bank,  and  remained  the  owner 
of  such  interest  from  that  time  forward.  The  qnestion  presented 
is  whether  the  shareholders  so  far  complied  with  the  incorpora- 
tion laws  of  Kansas  as  to  become  incorporated  and  secure  an 
exemption  from  individual  liability,  and  if  they  did  not  stricUy 
become  incorporated  whether  the  fact  that  they  did  business 
as  a  corporation,  not  only  with  the  general  public  bat  with  the 
plaintiff,  was  sufficient  to  secure  to  them  ezemptimi  from  in- 
dividual liability. 

(The  court  here  eonsidered  the  statutory  requirements  and 
held  that  the  papers  executed  and  filed  by  the  shu^bolders  were 
defective  both  in  form  and  substance.) 

The  defendant  insists,  however,  that  in  order  to  establish  the 
corporate  existence  of  the  Lawrence  Savings  Banks  as  against 
plaintiff  it  ia  sufficient  to  show  authority  to  create  the  corpora- 
tion, a  bona  fide  attempt  on  the  part  of  the  corporators  to  become 
incorporated,  and  the  doing  of  business  aa  a  corporation.  In 
support  of  this  proposition  the  defendant  cites  The  Buffalo  & 
Alleghany  Railroad  Co.  v.  Gary,  26  N.  Y.  77.  In  that  case 
the  court  said,  "that  if  \be  papers  filed  are  colorable,  but  so 
defective  that,  in  a  proceeding  on  the  part  of  the  State  against 
it,  it  would  for  that  reason  be  dissolved,  yet  by  the  acts  of  user 
under  such  organisation  it  becomes  a  corporation  de  facto,  and 
no  advantage  can  be  taken  of  such  defect  in  its  constitution 
collaterally  by  any  person,"  Substantially  the  rame  doctrine 
was  enunciated  in  Krutz  v.  The  Paola  Town  Co.,  20  Kan.  403, 
and  Fape  v.  The  Capitol  Bank,  20  Kan.  440,  27  Am.  £ep.  182. 
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It  should  be  observed,  however,  that  in  those  cases  the  defendant 
set  np  a  want  of  incorporation  of  the  plaintiff  and  sought  to 
escape  liability  upon  that  ground.  In  the  caae  at  bar  the  de- 
fendant sets  up  exemption,  averring  that  the  attempt  to  become' 
incorporated  and  the  doing  of  boBiness  under  a  claim  of  incoi^ 
poraUon  were  sofficient  to  create  the  exemption. 

It  wiU  be  seen  at  once  that  the  principle  involved  in  those 
cases  is  essentially  different  from  that  in  the  case  at  bar. 

It  is  hardly  necessary  to  say  that  where  incorporation  tug 
once  taken  place  no  act  of  forfeitore  can  be  set  up  in  a  collateral 
action,  until  forfeitore  has  been  judicially  declared  in  an  action 
brooght  for  that  pnipose.  See  Angell  &  Ames  on  Corporaticms, 
Sec.  636,  and  cases  cited.  But  the  principle  involved  in  those 
easee  is  esBentislly  different  from  that  in  the  case  at  bar. 

In  Humphreys  v.  Mooney,  5  Colorado,  282,  a  creditor  of  an 
assumed  corporation  sought  to  hold  a  member  as  a  partner. 
It  was  held  that  as  his  right  of  action  was  based  upon  an  express 
contract  with  the  assumed  corporation  he  was  estopped  to  deny 
that  it  was  in  fact  a  corporation.  The  doctrine  of  that  case  is 
snbstantiaUy  that  relied  upon  by  the  defendant.  But  it  seems 
to  us  that  it  is  not  sustained  by  the  weight  of  authority.  The 
court  cited  in  support  of  the  decision,  Eaton  v.  Aspinwall,  19 
N.  T.  121,  and  Buffalo,  etc.,  R.  R.  Co.  v.  Gary,  26  N.  T.  77,  but 
neither  of  the  cases,  it  appears  to  us,  is  in  point. 

There  may,  indeed,  be  certain  irregularities,  or  omissions  to 
comply  with  ppovisionfl  merely  directory,  which  would  be  suffi- 
cient to  sustain  an  action  brought  to  declare  a  forfeiture,  but 
insufficient  to  sustain  a  collateral  action  brought  to  enforce  an 
individual  liability  of  a  member.  But  where  the  attempt  at 
iscorporatioii  is  under  a  general  law,  and  there  if.  a  non-compli- 
ance with  the  law  in  a  material  respect,  there  ia,  we  think,  such 
want  of  incorporation  that  exemption  from  individual  liability 
is  not  secured.  In  Mokelumne  Hill  Mining  Co.  v.  Woodbury,  14 
Cal.  424,  73  Am.  Dec.  658,  the  court  said:  "There  is  a  broad 
and  obvious  distinction  between  such  acts  as  are  declared  to  be 
necessary  steps  in  the  process  of  incorporation,  and  such  as  re- 
quired of  the  individuals  seeking  to  become  incorporated,  bnt 
which  are  not  made  prerequisitea  to  the  assumption  of  oorporate 
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poweie.  In  respect  to  the  former,  an;  material  oraiasion  vill  be 
fatal  to  the  existence  of  the  corporation,  and  may  be  taken  ad- 
vantage of  collaterallf  in  any  form  in  which  the  fact  of  ineor- 
poration  can  properly  be  called  in  question." 

Hnrt  T.  Salisbury,  55  Mo.  310,  was  an  action  brott^  npon 
a  promiasory  note  purportijig  to  be  execnted  by  the  directors 
of  the  North  Misaoari  Central  District  Stock,  Aipnenltnral  and 
Mechanical  Associatioo.  The  action  was  bron^t  against  the 
directors  upon  the  ground  tliat  the  associatioa  was  not  incor- 
porated at  the  time  the  note  was  given,  and  that  the  directoia 
were,  therefore,  individually  liable.  It  appeared  that  the  asso- 
eiation  at  the  time  the  note  was  given  waa  fnUy  incorporated 
in  every  respect  except  Uiat  it  had  failed  to  file  its  articles 
of  incorporation  with  the  secretary  of  state,  as  the  statutes  re- 
quired.   It  waa  held  that  the  directors  were  individually  liable. 

In  Bigdow  v.  Gregory,  et  al.,  73  Dl.  197,  the  defendants  were 
held  liable  as  partners  for  goods  sold  to  an  assumed  corporation 
of  which  they  were  members.  The  defect  in  the  incorporation 
conaisted  in  a  failure  to  file  the  articles  of  incorporation  with 
the  clerk  of  the  city  where  the  corporation  was  to  transact  its 
business. 

In  that  case  the  court  swd:  "There  is  a  manifest  difference 
where  a  corporation  is  created  by  a  special  charter,  and  there 
have  been  acta  of  user,  and  where  individuals  seek  to  form  them- 
selves into  a  corporation  under  a  general  law.  In  the  latter  case 
it  is  only  in  pursuance  of  the  provisions  of  the  statute  for  such 
purpose  that  corporate  existence  can  be  acquired.  And  there 
would  seem  to  be  a  dislinctiOD  between  a  case  where,  in  a  suit 
between  a  corporation  and  a  stockholder  or  other  individuals^ 
the  plea  of  nvl  tiel  corporation  is  set  up  to  defeat  a  liabili^ 
which  he  may  have  contracted  with  the  other,  and  the  case  of  a 
Hoit  against  individuals  who  claimed  exemption  from  individual 
liability  on  the  ground  of  their  having  become  a  corporation 
formed  under  the  provitdona  of  a  general  statute.  Id  the  lattw 
ease  a  stricter  measure  of  compliance  with  statatory  require- 
ments will  be  required  than  in  the  former."  This  is  a  late 
decision,  and  seems  to  have  been  made  with  a  foil  recogniticm 
of  the  authorities  claimed  to  lu^d  an  adverse  doctrine. 
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See  also,  Abbott  v.  Omaha  Smelting  Co.,  4  Neb.  416,  and  Har- 
ris V.  McGregor,  29  CaL  125. 

In  oar  opinion,  the  proprietors  of  the  Idwresee  Savings  Bank 
failed  to  become  incorporated,  and  there  was  nothing  in  what 
they  did  or  claimed  which  can  properly  be  held  as  sofficient  to 
secure  them  exonption  Irom  individiial  liability. 

The  judgment,  therefore,  of  the  District  Court  must  bo 
affirmed. 


BATON  V.  WALKER. 
76  Mich.  579,  43  N.  W.  Bep.  638.    1889. 

This  action  was  brought  by  Eaton  against  Walker,  Hopkini 
and  Livingston,  to  recover  the  sum  of  $3,562.68,  alleged  to  be 
due  from  them.  There  was  no  dispute  as  to  the  amount.  The 
defense  was  that  the  debt  was  contracted  by  and  due  from  the 
corporation  of  Walker,  Hopkins  ft  Co.,  of  which  the  defendants 
were  the  members,  but  which  had  become  insolv^t.  Prior  to  the 
oi^^ization  of  Walker,  Hopkins  ft  Co.,  the  defendant  Walker, 
with  others,  had  carried  on  a  partnership  business  under  the  firm 
name  of  Walker,  Summer  ft  Co.  Plaintiff  had  had  dealings  with 
both  concerns.  Hopkins  and  Livingston  had  do  connection  with 
the  business  of  Walker,  Summer  &  Co.  Defendants  had  as- 
sumed to  organize  as  a  corporation  under  a  statute  purporting 
to  authorize  such  organization,  and  had  done  all  that  was  neces- 
sary to  comply  with  the  statute.  Defendants  Livingston  and 
Hopkins  had  paid  in  cash  for  their  stock,  and  Walker  had  turned 
in  the  assets  of  Walker,  Summer  ft  Co.,  of  which  he  had  become 
the  owner.  The  court  below  found  that  the  plaintiff  had  dealt 
with  Walker,  Hopkins  &  Co.,  as  a  corporation,  and  that  the  debt 
sued  upon  was  due  from  the  corporation  as  such.  The  plaintiff 
contended  that  the  statute  under  which  defendants  had  assumed 
to  oi^anize  as  a  corporation  was  unconstitutional,  because  it 
violated  the  constitutional  provision  that  "no  law  shall  embrace 
more  than  one  object,  which  shall  be  embraced  in  its  title. "  The 
Supreme  Court  held  the  statute  unconstitutional  for  this  reason. 
Long,  J.,  (after  declaring  the  statute  unconstitutioiul,  and 
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wimmpTitiiig  on  the  facts  and  ai^ument  of  couiueL) :  It  is  tm- 
doubtedly  wall  settled  that  a  peraon  wtio  baa  eoteied  into  con- 
tract relations  vitb  a  de  facto  corporation  cannot,  in  an  action 
thereon,  deny  its  corporate  character,  or  set  up  any  informality 
in  its  organization,  to  defeat  the  action.  The  distinction  between 
such  cases  and  the  present  one  is  to  my  mind  clear.  If  there 
hod  been  any  law  under  which,  defendants  had  a  right  to  incor- 
porate, and  the  offer  had  been  to  show  a  mere  abuse  or  excess  of 
its  corporate  powera,  or  had  it  appeared  that  it  was  a  de  facto 
corporation,  and  the  question  related  to  the  regularity  of  its 
organization  merely,  there  could  be  no  doubt  that  the  plaintifE 
would  be  estopped  from  questioning  its  corporate  existence.  But 
the  two  things  necessary  to  show  a  corporation,  even  de  facto,  do 
not  exist.  There  is  no  law  under  which  the  powers  they  assumed 
might  lawfully  be  created ;  and  the  mere  fact  that  they  assumed 
to  act  as  such,  even  in  the  fall  belief  that  they  were  legally 
incorporated,  would  not  eonstitnte  them  a  corporation  de  facto. 
It  is  admitted  upon  this  record  that  an  indebtedness  was  daa 
to  the  plaintiff  in  the  sum  of  $3,562.68  at  the  date  of  the  trial, 
July  19, 1888,  and  plaintiff  seeks  to  hold  defendants  liable  there- 
for as  partners,  and  in  this  contention  we  thinly  be  is  right 
The  defendants  were  not  a  corporation.  They  had  associated  to- 
gether, each  sharing  the  profits  and  losses  of  the  business  equally, 
according  to  the  money  each  put  in  as  capital  stock,  each  holding 
and  owning  one-third  part  of  the  shares.  The  fact  that  they 
took  counsel  and  acted  in  good  faith  in  organizing  under  what 
they  were  advised  was  a  valid  law  does  not  relieve  them  of  their 
liability.  It  is  well  settled  that  obUgors  are  bound,  not  by  the 
style  which  they  give  to  themselves,  but  by  the  consequences 
which  they  incur  by  reason  of  their  acta.  They  have  had  the 
benefit  of  the  plaintiff's  means;  they  are  indebted  to  him,  as  is 
conceded ;  but  have  sought  to  shift  individual  liability  to  a  cor- 
porate one.  There  is  no  sach  corporation,  and  the  mere  fact 
that  defendants  assumed  to  act  as  such  does  not  relieTe  them 
from  personal  liability.  Under  the  Gircumstanoea  of  this  case  the 
def^dants  must  be  held  liable  as  partners.  The  judgment  of  the 
court  below  must  be  set  amde  and  vacated,  and  judgment  entered 
here  in  favor  of  plaintiff  for  the  sum  of  $3,562.68,  with  interast 
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Irom  JtiI^  27,  1883,  being  the  date  when  the  parties,  claiTning  to 
be  a  corporation,  made  an  assignmest  for  the  benefit  of  their 
creditors,  together  with  costs  of  both  this  and  the  cireoit  court. 
Campbell  and  Ce&uplin,  JJ.,  concurred  with  Lonq,  J.  Shsb- 
VTOOD,  C.  J.,  and  MoBSB,  J.,  did  not  ait 


Pwpoaet  of  PartnerslUps. — Must  not  he  UtUawfid  or  Opposed  to 
Public  Policy.* 

CRAFT  V.  McCONOUGHT. 
79  mnois  346,  32  Am.  Sep.  171.    1875. 

Bill  in  equity  by  McGononghy  against  Graft  and  others  for 
an  account  and  distribution  of  the  profits  of  an  alleged  partner- 
ship existing  under  the  contract  referred  to  in  the  opinion.  The 
defense  was  that  the  contract  was  void  as  in  restraint  of  trade 
and  opposed  to  public  policy.  Decree  below  for  oomplainaat  and 
defendants  appeal. 

Cbaiq,  J.  (after  stating  the  facts) :  Two  questions  arise 
upon  the  record:  First,  whether  the  contract  set  oat  in  the 
bill  is  void.  Second,  if  illegal  and  void,  will  a  court  of  equity, 
after  it  has  been  executed,  require  one  of  the  parties  to  account 
to  another  for  a  portion  of  the  gains  arising  under  the  contract  1 

Prior  to  and  up  to  the  time  of  the  execution  of  the  agreement 
set  out  in  the  bill,  the  four  parties  were  engaged  in  the  grain 
business  in  the  town  of  Bochelle,  each  one  on  bis  own  account, 
and  in  competition  with  each  other,  but,  after  the  agreement  was 
executed,  all  competition  ceased.  All  the  warehouses  in  the  city, 
and  every  lot  suitable  to  erect  a  warehoose  upon,  were  controlled 
by  the  combination.  Some  were  purchased  uid  others  were  leased, 
so  that  the  combinations  formed  effectually  excluded  all  opposi* 
tion  in  the  purchase,  sale,  storage  and  shipment  of  grain  in  that 


Secret  meetii^  were  held  in  the  night  time  by  the  parties  to 
the  contract,  at  which  the  price  to  be  ptud  for  grain  was  agreed 

■  Sea  Sec  E12,  Vol.  4,  Crdopedla  of  Law. 
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apOD,  rates  for  storase  and  shipment  fixed,  in  order  that  the 
public  should  be  kept  in  ignorance  of  the  plana  and  operations 
of  this  illeg&l  combination. 

To  the  public  the  four  houses  were  held  out  as  competing  firms 
for  bosineaa.  Secretly  they  had  conspired  together,  and  were 
working  in  a  coiomon  cause,  in  the  sole  interest  of  each  other. 

The  language  used  in  the  contract  itself  leaves  no  room  for 
doubt  B8  to  the  purpose  for  which  the  agreement  was  entered  into, 
as  a  few  extracts  will  showi  "Each  separate  finn  shall  conduct 
their  own  business  as  heretofore,  as  though  there  was  no  partoer- 
ahip  in  appearance,  keep  their  accounts,  pay  their  own  expenses, 
ship  their  own  grain,  and  furnish  their  own  fund  to  do  business 
with."  .  .  .  "Prices  and  grades  to  be  fixed  from  time  te 
time  as  convenient,  and  each  one  to  abide  by  them.  All  grain 
taken  in  store  shall  be  charged  one  and  one-half  cents  per  bushel 
monthly."  .  .  .  "No  grain  to  be  shipped  by  any  party  at 
less  rates  than  two  cents  per  bushel ' ' 

While  the  agreement,  upon  its  face,  would  seem  te  indicate 
that  the  parties  had  form^  a  copartnership  for  the  purpose  of 
trading  in  grain,  yet,  from  the  terms  of  the  contract,  and  the 
other  proof  in  the  record,  it  is  apparent  that  the  true  object  was 
to  form  a  secret  combination  which  would  stifle  all  competition, 
and  enable  the  parties,  by  secret  and  fraudulent  means,  to  con- 
trol the  price  of  grain,  cost  of  storage,  and  expense  of  shipment. 
In  other  words,  the  four  firms,  by  a  shrewd,  deep-laid,  secret 
combination,  attempted  to  control  and  monopolize  the  entire 
grain  trade  of  the  town  and  surrounding  country. 

That  the  effect  of  this  contract  was  to  restrain  the  trade  and 
commerce  of  the  country  is  a  proposition  that  can  not  be  suc- 
cessfully denied. 

We  tmderstand  it  to  be  a  well  settled  rule  of  law,  that  an 
agreement  in  general  restraint  of  trade  is  contrary  to  public 
polity,  illegal  and  void,  but  an  agreement  in  partial  or  particu- 
lar restraint  upon  trade  has  been  held  good,  where  the  restraint 
was  only  partial,  consideration  adequat«,  and  the  restraint  reason- 
able. 

This  subject  was  ably  discuased  in  the  leading  case  of  Mitchel 
■V.  Reynolds,  1  P.  Williams  181;  see,  also,  1  Smith's  Lead.  Case^ 
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172,  and  notes,  and  the  rnle  of  law  establislied,  vhioh  has  been 
fallowed  and  adhered  to  in  numeroos  cases  since. 

In  reference  to  the  point,  what  might  be  regarded  a  reaaon- 
able  restnctioD,  nomeroufi  caaea  might  be  cited,  but  what  waa 
said  in  Homer  t.  Graves,  7  Bing.  743,  20  Eng.  Com.  L.  330,  will 
illostrate  the  principle.  Tindal,  C.  J.,  said:  "We  do  not  see 
how  a  better  test  can  be  applied  to  the  question,  whether  reason- 
able or  not,  than  by  considering  whether  the  restraint  is  sach 
only  as  to  afford  a  fair  protection  to  the  interest  of  the  party 
in  favor  of  whom  it  is  given,  and  not  so  large  as  to  interfere 
with  the  interests  of  the  public.  Whatever  restraint  is  larger 
than  the  neeeasaiy  protection  of  the  party,  can  be  of  no  benefit  to 
either.  It  can  only  be  oppressive,  and  if  oppressive,  it  is,  in  the 
eye  of  the  law  unreasonable.  Whatever  is  injnriooa  to  the  inter> 
est  of  the  public  is  void,  on  the  gronnd  of  public  policy. 

If,  therefore,  the  restraint  imposed  by  the  contract  in  qncB* 
tion  was  but  partial,  as  insisted  upon  by  the  complainant,  as  it 
was  unreasonable,  oppressive  and  injurious  to  the  public,  it  can- 
not be  sanctioned  in  a  court  of  equity. 

While  these  parties  were  in  business,  in  competition  with  each 
other,  they  had  the  undoubted  right  to  establish  their  own  rates 
for  grain  stored  and  commissions  for  shipment  and  sale.  They 
could  pay  as  high  or  low  a  price  for  grain  as  they  saw  proper, 
and  as  they  could  maJce  contracts  with  the  producer.  So  long 
as  competition  was  free,  the  interest  of  the  public  was  safe.  The 
laws  of  trade,  in  connection  with  the  rigor  of  C(nnpetition,  waa 
all  the  guaranty  the  public  required,  but  the  secret  combination 
created  by  the  contract  destroyed  all  competition  and  created  a 
monopoly  against  which  the  public  interest  had  no  protection. 
Morris  Kon  Coal  Co.  t.  Barclay  Coal  Co.,  68  Penn.  St  173,  8 
Am.  Bep.  159. 

It  is,  however,  imdated  that,  even  if  the  contract  was  con- 
trary to  public  policy,  as  it  has  been  execnted,  a  court  of  equity 
will  require  an  account 

The  rule  is,  however,  well  settled  in  this  State,  that  a  court 
of  equity  will  not  lend  its  aid  in  the  division  of  the  profits  of 
an  illegal  transaction  between  associates.  Neustadt  v.  Hall, 
58  lU.  172;  Sheels  v.  Phillips,  54  HI  309;  Jerome  v.  Bigelow, 
66I1L452. 
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The  ffiomplainatit  and  the  defendants  were  eqaaUy  involved 
in  the  unlawful  c(»nbinatioQ.  A  court  of  equit?  will  assist 
neither. 

The  decree  will  be  reversed  and  the  caose  remanded. 

Decree  revtned. 


WIm May  Become  Partners. — Infanti* 

ADAMS  T.  BEALL. 
er  Md.  53, 1  Am.  St.  Bep.  379, 8  Atk  Bep.  6S4,    ISST. 

Appeal  from  the  Baltimore  city  court 

BoBiNSON,  J.  The  appellee,  while  a  minor,  paid  to  the  appel- 
lant $2,900,  as  a  consideration  for  being  admitted  as  a  partner 
in  the  appellant's  business.  The  partnership  continued  for  more 
than  a  year,  and,  finding  it  unprofitable,  the  appellee,  without 
formally  dissolving  the  partnership,  withdrew  from  the  bosineBs. 
The  question  in  the  ease  is  whether  the  appellee  is  entitled  to 
recover  of  the  appellant  the  money  thus  paid.  His  right  to  dis- 
affirm the  partnership  contract,  and  to  avoid  all  liabilities  under 
it,  including  the  partnership  debts,  is  not  denied.  Being  an  in- 
fant when  the  contract  was  made,  this  is  a  privilege  to  which 
for  his  protection  he  is  entitled.  But  when  he  seeks  to  recover 
money  paid  for  a  consideration  which  he  has  enjoyed  or  hsa  had 
the  benefit  of,  this  presents  qnite  another  question.  The  $2,900 
was  paid  to  the  appellant  in  consideration  of  being  admitted  as 
a  partner  in  his  business.  He  was  admitted  as  a  partner,  and 
continued  to  be  a  member  of  the  firm  for  at  least  a  year.  The 
business  was  not,  it  is  tme,  a  successful  one,  but  this,  in  the  ab- 
senes  of  fraudulent  representations  on  the  part  of  the  appellant, 
cannot  affect  the  question.  We  are  dealing  with  a  contract  be- 
tween an  infant  and  adult,  executed  on  both  sides,  and  upon  the 
faith  of  which  money  was  paid  by  the  infant  for  a  consideration 
which  he  has  enjoyed.  The  privilege  of  infancy,  says  Lord 
Man8FIQJ>  in  Zouch  v.  Parsons,  3  Borrows,  1804,  was  intended 
as  a  shield  or  protection  to  the  infant,  and  not  to  be  used  as 

*  Sm  Sec.  e09.  Vol  4,  QftlopMtt  d  t«W. 
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the  instmment  of  fraud  and  injustice  to  otheia ;  and  to  hold  Uiat 
an  infant  has  the  right,  not  only  to  withdraw  from  a  partner- 
fihip  at  his  own  pleasure,  and  to  anhject  the  adult  partner  to 
the  payment  of  all  the  partnership  debts,  but  has  the  right  also 
to  recover  money  paid  by  him  as  a  consideration  for  being  ad- 
mitted into  the  partnership,  would  be,  it  seems  to  os,  to  ex- 
tend the  privilege  bQ^)nd  any  jnst  principles  upon  vhich  it  is 
fDunded. 

So  long  ago  as  Brawner  t.  Franklin,  4  Oill  (Md.),  463,  it  was 
held  that,  where  an  infant  advances  money  upon  a  contract, 
he  cannot  disaffirm  the  contract  and  recover  the  money  advanced, 
if  he  has  enjoyed  the  consideration  for  which  the  money  was 
paid.  Holmes  v.  Blogg,  8  Taont.  508,  is  to  the  same  effect.  There 
the  infant  paid  a  sum  of  money  as  his  share  of  the  consideration 
for  a  lease  of  premises  in  which  he  and  his  partner  carried  on 
the  business  of  shoemaking.  They  occupied  the  premises  from 
March  till  June,  when  the  infant  dissolved  the  partnership,  and 
brought  an  action  to  recover  back  the  money  he  had  paid  the 
lessor  for  his  lease.  Oibbs,  C.  J.,  said:  "He  may,  it  is  true, 
avoid  the  lease ;  he  may  escape  the  burden  of  the  rent,  and  avoid 
the  covenants;  but  that  is  all  he  can  do.  He  cannot,  by  putting 
an  end  to  the  lease,  recover  back  any  consideration  which  he  has 
paid  for  it    The  law  does  not  enable  him  to  do  that." 

It  is  a  mistake  to  snppose  that  the  principle  on  which  this 
case  was  decided  was  either  overruled,  or  even  questioned,  in 
Corpe  V.  Overton,  10  Bing.  252.  In  the  latter  case,  the  plaintiff, 
while  an  infant,  signed  an  agreement  to  enter  into  partnership 
with  the  defendant,  and  to  pay  him  £1,000  for  a  share  in  the 
business ;  and  to  execute,  on  the  first  day  of  January,  a  partner- 
ship  deed,  with  the  usual  covenants.  He  also  paid  £100  as  a 
deposit  for  the  fulfillment  of  his  part  of  the  contract.  The 
plaintiff  aftra^ards  disaffirmed  the  partnership  contract,  and 
never  did  in  fact  become  a  partner.  The  suit  waa  brought  to 
recover  of  the  defendant  the  £100  paid  by  the  infant  as  a  de- 
posit. TiHDAL,  C.  J.,  said :  The  case  was  distinguishable  from 
Holmes  v.  Blo^.  In  that  case  the  plaintiff  and  partner  occu- 
pied the  prrauises  from  March  till  June,  and  the  money  waa 
paid  for  something  available,  that  is,  for  three  months'  enjoy- 
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meot  of  the  premiaea.  "In  the  present  cose  the  plaintiff  has 
paid  to  Overton  £100,  for  which  he  has  not  received  the  slightest 
consideration.  The  money  was  paid  either  with  a  view  to  a 
present  or  a  future  partnerahip.  I  understand  it  as  having 
been  paid  with  a  view  to  a  future  partnership.  Now,  the  part- 
nerahip was  not  to  be  entered  into  till  January,  1833,  and  in 
the  meanwhile  the  infant  has  derived  no  advantage  whatever 
from  the  contract."  Bcsakqdzt,  J.:  "We  are  far  from  im- 
peaching Holmes  T.  Bh^g,  as  applicable  to  the  facts  of  that 
case.  .  .  .  Here  the  infant  has  dmved  no  benefit  what^ 
ever  trom  the  contract,  the  consideration  of  wlueh  has  wholly 
failed.  .  .  .  The  £100  paid  here  was  in  the  nature  of  a 
deposit  Money  paid  on  a  deposit  m^  generally  be  recovered 
back  where  the  contract  goes  off,  and  here  the  contract  was 
defeated  before  the  infant  d^ved  any  benefit  from  it"  Aixish- 
BON  and  Oasbleb,  JJ.,  were  of  the  same  opinion.  The  plaintiff 
was  allowed  to  recover  the  deposit  money  paid  by  him,  while 
an  infant,  because  the  partnership  contract  was  disafBrmed  by 
Corpe  before  the  time  agreed  upon  for  it  to  begin.  As  it  was 
said  by  Aldebson,  J.,  "Before  the  contract  is  performed,  one 
of  the  parties  revokes  it,  and  remits  the  other  to  the  same  situ- 
ation as  if  the  contract  bad  never  been  made."  The  distinction 
between  Hohnes  v,  Blogg,  and  Corpe  v.  Overton  is  this :  In  the 
fonner  the  plaintiff  was  not  allowed  to  recover  the  money  paid 
by  him  while  an  infant,  because  it  was  paid  on  a  conmderation 
which  he  had  in  part  enjoyed,  irtiile  in  the  latter  the  plaintiff 
was  allowed  to  recover  as  upon  an  entire  failure  of  consideration. 
Passing,  then,  from  these  cases,  we  come  to  Ex  parte  Taylor, 
8  Do  Gex,  M.  &  G.  254,  which  is  a  case  directly  in  point  There 
an  infant  paid  a  premium  on  enterii^  into  a  partnership,  and, 
before  he  came  of  age,  disaflSrmed  the  contract,  and,  upon  the 
bankruptcy  of  the  firm,  attempted  to  prove  for  the  premium 
thus  paid.  Lord  Justice  Kkioht  Bbvce  said :  "In  my  opinion, 
a  case  of  baud  has  not  been  established.  That  being  so,  the 
matter  remains  one  of  a  contract  fairly  made,  or  as  fairly  made 
as  a  contract  with  an  infant  could  be  made,  a  contract  upon 
which  the  infant  acted  during  his  minority,  and  which  during 
his  minorify  has  been  in  put  performed  on  each  side.    In  such 
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a  state  of  things,  I  conceive  th&t,  if  the  bankrupts  had  con- 
tinued Bolvent,  and  an  action  had  been  brought  against  them 
by  the  minor,  either  before  or  after  majority,  for  the  purpose 
of  recovering  the  money  in  question,  there  must  have  been  either 
a  nonsuit  or  a  verdict  against  him."  Lord  Jnstice  Tobneb 
said:  "It  is_^clear,  an  infant  cannot  be  absolutely  bound  by  s 
contract  entered  into  during  his  minority.  He  most  have  the 
right  upon  his  attaining  his  majority  to  elect  whether  he  will 
adopt  the  contract  or  not.  It  is,  however,  a  different  question, 
whether,  if  an  infant  pays  money  on  the  footing  of  a  contract, 
he  can  afterwards  recover  it  back.  If  an  infant  buys  an  article 
which  is  not  a  necessary,  he  cannot  be  compelled  to  pay  for  it ; 
but,  if  he  does  pay  for  it  daring  his  minority,  he  cannot  on  at- 
taining his  majority  recover  the  money  back." 

We  have  quoted  at  length  from  the  preceding  cases,  because 
the  question  at  issue  is  an  important  one,  and  comes  before 
us  for  the  first  time  for  decision.  And  while  fully  recognizing 
the  privilege  which  the  law  accords  to  minors  in  regard  to  con- 
tracts made  during  their  minority,  yet,  in  a  case  like  the  pres- 
ent, where  money  is  paid  by  a  minor  in  consideration  of  being 
admitted  as  a  partner  in  the  business  of  the  appellant,  and  he 
does  become  and  remains  a  partner  for  a  given  time,  he  ought 
not  to  be  allowed  to  recover  back  the  money  thus  paid  unless 
he  was  induced  to  enter  into  the  partnership  by  the  fraudulent 
representations  of  the  appellant.  Whether  an  infant  can  avoid 
a  contract  and  sue  thereon  during  his  minority,  or  must  wait 
until  he  arrives  at  age,  is  a  question  about  which  the  decisions 
are  conflicting.  To  hold  that  he  cannot  disaffirm  a  voidable 
contract  until  he  attains  his  majority  would  in  many  cases 
work  the  greatest  injustice  to  an  infant  And  where  the  con- 
tract is  of  a  personal  nature,  or  relating  to  personal  property, 
we  see  no  good  reason  why  such  a  contract  may  not  be  avoided, 
either  before  or  after  his  majorify,  Stafford  v.  Boof,  9  Cow. 
626 ;  Shipman  v.  Horton,  17  Conn.  481 ;  Willis  v.  Twambly,  13 
Mass.  204 

The  court  havii^  erred  in  granting  the  plaintiff's  first  and 
second  prayers,  the  judgment  most  be  reversed.  Judgment 
reversed,  and  new  trial  awarded. 
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Who  May  Become  Partners— Eutha^  otMi  Wife. 

New  York  Bvle. 

STJAU  T.  CAFPB. 

183  N.  Y.  308, 35  N.  B.  Sep,  488, 9  L.  B.  A.  555.    1890. 

FoLLBTT,  C.  J.  Bnt  a  single  qneetion  is  involved  in  this 
appeal,  which  ia  whether  a  married  woman  who  contracts  a 
debt  with  her  hosband  in  a  bufdneaB  carried  on  for  their  joint 
benefit,  can  avoid  liabilitj'  for  it  on  the  ground  of  coverture. 
The  second  section  of  chapter  90  of  the  Laws  of  1860  provides 
that  "a  married  woman  may  .  .  .  carry  on  any  trade  or 
bnsinees  ...  on  her  sole  and  separate  account."  It  is 
urged  that  this  language  is  not  broad  enough  to  authorize  mai^ 
ried  women  to  engage  in  business  as  partners,  or  jointly  with 
others,  or  at  least  with  their  husbands,  but  that  the  statute 
simply  confers  power  on  them  to  contract  by  themselves  and 
apart  from  others.  This  construction  is  too  narrow,  and  fails 
to  express  the  evident  intent  of  the  l^islature,  which  was  not 
to  prescribe  the  mode  in  which  married  women  should  cany 
on  their  business,  but  to  free  them  from  the  restraints  of  the 
common  law,  and  permit  them  to  engage  in  business  in  their 
own  behalf  as  free  from  the  control  of  their  husbands  as  though 
unmarried.  Before  this  statute,  the  profits  of  their  business  be- 
longed to  their  husbands,  and  the  words  "sole  and  separate  ac- 
count" were  intended  to  convey  the  idea  that  the  beneficial 
interest  of  any  busineas  in  which  they  might  engage  belonged 
to  them  and  not  to  their  husbands.  Since  the  enactment  of 
this  statute,  it  has  been  held  that  husbands  and  wives  m^ 
l^ally  contract  with  each  other  in  reference  to  their  separate 
estates  (Owen  v.  Cawley,  36  N.  T.  600;  Bodine  v.  Killeen,  53  N. 
Y.  93)  ;  that  they  m^  become  agents  for  each  other  (Knapp  v. 
Smith,  27  N.  Y.  277) ;  and  that  a  hosband  may  assign  to  bis  wife 
a  chose  in  action  (Seymour  v.  Fellows,  77  N,  Y.  178). 

Partners  are  the  agents  of  each  other,  and  are  jointly  and 
Beverally  liable  for  the  debts  of  the  firm ;  these  being  two  of  the 
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eaaential  elements  of  a  contract  of  partnership.  It  being  settled 
that  hnsbands  and  wives  may  be  the  agents  of  each  other,  and 
that  they  may  bind  themselves  by  joint  contracts  entered  into 
with  third  persona,  we  see  no  warrant  in  the  statute  for  ex- 
empting them  from  liability  to  creditora  for  debts  incurred  by 
firms  of  which  they  are  members.  It  has  also  been  so  held  in 
Graff  V.  Kinney,  37  Hun,  405,  which  aflSrms  15  Abb.  N.  0.  397; 
Zimmerman  v.  Erhard,  8  Daly,  311,  afErmed  83  N.  T.  74.  Op- 
posed to  these  are  Chambovet  v.  Cagney,  35  N.  Y.  Super.  Ct. 
474;  Kaufman  v.  Schoeffel,  37  Hun,  140;  Fairlee  v.  Blooming- 
dale,  67  How.  Pr.  292;  same  case,  14  Abb.  N.  C.  341,  was  re- 
versed in  38  Hun,  220.  Upon  principle  and  authority,  we  think 
that  when  a  husband  and  wife  assume  to  carry  on  a  business  as 
partners,  and  contract  debts  in  the  course  of  it,  the  wife  cannot 
escape  liability  on  the  ground  of  coverture.  The  judgment  should 
be  affirmed,  with  costs. 

Vakn,  Paheeb  and  Bbowh,  JJ.,  concur. 

HAiasT,  PoiTBB  and  Bru>lk7,  JJ.,  dissent. 


Mv^igtm  Bute. 
AETMAN  V.  FERGUSON. 


73  MicK.  146, 16  Am.  St.  Bep.  572,  40  N.  W.  Rep.  907, 3  L.  B.  A. 
343.    1888. 

This  action  is  bro1^;ht  in  the  circuit  court  for  the  coonty  cf 
Jackson,  on  the  oonimon  counts  in  assumpsit,  to  recover  goods 
sold  and  delivered  to  the  defendants,  doing  business  at  Jackson 
as  Peter  Ferguson  &  Co.  The  defendants  are  husband  and  wife, 
and  the  plaintiff  sought  to  show  that,  after  their  marriage,  they 
formed  a  copartnership,  and  carried  on  the  retail  carpet  business 
in  the  city  of  Jackson  under  the  firm  name  of  Peter  Ferguson 
&  Co.,  and  that  during  such  time  the  goods  involved  in  this  suit 
were  sold  to  them;  that  Mai^aret  W.  Fet^oaon  was,  at  the  time 
of  the  formation  of  such  copartnership,  possessed  of  property 
in  her  own  ri^t,  of  the  value  of  $20,000,  and  furnished  the  entire 
capital  for  the  busineaa,  and  provided  a  plaoe  to  carry  on  sodi 
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bTisiness ;  that  Peter  Fei^uson  had  no  means,  and  was  to  and  did 
manage  the  boainess;  that  the  eopartnenihip  continaed  until 
after  the  last  item  of  goods  mentioned  in  the  bill  of  particTilars 
was  sold.  This  evidence  waa  objected  to  by  defendants'  counsel, 
on  the  ground  that  it  waa  not  competent  for  husband  and  wife 
to  enter  into  a  copartnership  with  each  other.  The  circuit  court 
sustained  the  objection,  and  directed  a  verdict  for  defendants 
Plaintiffs  bring  the  case  to  this  court  by  writ  of  error. 

Long,  J.  The  only  question  arising  is  whether  the  husband 
and  wife  can  enter  into  a  contract  of  partnership  between  them- 
selves, and  thus  render  themselves  jointly  liable  for  the  contracts 
of  the  firm  thus  established.  At  the  common  taw  married  women 
were  incapable  of  forming  a  partnership,  since  they  were  dis- 
abled, generally,  to  contract  or  to  engage  in  trade;  and  the  hus- 
band and  wife  were  wholly  incapacitated  to  contract  with  each 
other.  Whatever  rights  or  powers  the  husband  and  wife  have 
to  contract  with  eaeh  other,  or  that  the  wife  may  have  to  enter 
into  a  copartnerahip  to  carry  on  trade  or  business,  must  be  con- 
ferred by  our  constitution  and  statutes.  There  was  never  any 
impediment  to  the  acquisition  of  property  through  purchase  by 
a  married  woman.  The  difficulty  was  that  at  the  common  law 
the  ownership  passed  immediately  to  the  husband  by  virtue  of 
the  marriage  relation.  Our  statute  has  not  removed  all  the 
common-taw  disabilities  of  married  women.  It  has  not  con- 
ferred upon  her  the  power  of  a  feme  sole,  except  in  certain  direc- 
tions. It  has  only  provided  that  her  real  and  personal  estate 
acquired  before  marriage,  and  all  property,  i^eal  and  personal, 
to  which  she  may  afterwards  become  entitled  in  any  manner, 
shall  be  and  remain  her  estate,  and  shall  not  be  liable  for  the 
debts,  obligations,  and  engagements  of  her  husband,  and  may  be 
contracted,  sold,  transferred,  mortgaged,  conveyed,  devised,  and 
bequeathed  by  her  as  if  she  were  unmarried;  and  she  may  sue 
and  be  sued  in  relation  to  her  sole  property  as  if  she  were  un- 
married. How.  St.  §§  6295-6297.  In  all  other  respects  she  is  a 
feme  covert,  and  subject  to  all  the  restraints  and  disabilities  con- 
sequent upon  that  relation. 

A  partnership  is  a  contract  of  two  or  more  competent  persona 
to  place  their  money,  effects,  labor,  and  skill,  or  some  one  or  all 
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of  them,  in  lawful  commerce  or  biisiness,  and  to  divide  the  pro&t 
and  bear  tlie  loss  in  certain  proportions.  That  a  married  woman 
may,  when  she  has  separate  estate,  be  a  copartner  with  a  person 
other  than  her  husband,  is  held  in  many  states  under  the  mar- 
ried wfmian  's  statutes.  But  where  ^e  statute  gives  her  no  power, 
or  only  a  limited  power,  to  become  a  partner,  the  mle  of  the 
common  law  provides  that  she  cannot  enter  a  firm.  It  has  been 
held  by  a  great  preponderance  of  auUiorities,  even  under  the 
broadest  statutes,  that  a  married  woman  has  no  capacity  to 
contract  a  partnership  with  her  husband,  or,  in  other  words,  to 
become  a  member  of  a  firm  in  which  her  husband  is  a  partner, 
even  in  those  states  in  which  she  may  embark  in  another  partner- 
ship ;  and  though  she  holds  herself  out  as  such  partner,  and  her 
means  give  credit  to  the  firm,  di&  is  held  not  liable  for  the  debts, 
as  she  cannot,  by  acts  or  declarations,  remove  her  own  disabilities. 
Lord  V.  Parker,  3  Allen,  127;  Bowker  v.  Bradford,  140  Mass. 
521,  5  N.  E.  Rep.  480;  Haas  v.  Shaw,  91  Ind.  384,  46  Am.  Rep. 
607;  Payne  v.  Thompson,  44  Ohio  St.  192;  Kaufman  v.  SchoefEel, 
37  Hun  140;  Cox  v.  Miller,  54  Tex.  16;  Uayer  v.  Soyster,  30 
Md.  402. 

In  this  State  a  married  woman  was  subject  to  the  common-law 
disabilities  of  coverture  imtil  the  passage  of  the  married  woman's 
act  of  1855.  How.  St.  §§  6295-6299.  This  act  does  not  touch  a 
wife's  interests  in  her  husband's  properly,  and  these  remain  un- 
der the  restrictions  of  the  common  law,  unless  they  are  removed 
by  some  other  statute.  The  wife's  common-law  disabilities  are 
only  partially  removed  by  the  act,  and  one  who  relies  on  a  wife's 
contract  must  show  the  facts  in  order  Uiat  they  may  appear 
whether  she  had  capacity  to  make  it  Edwards  t.  McEnhill,  51 
Mich,  161,  16  N.  W.  Eep.  322.  Under  our  statutes  a  wife  has 
no  power  to  contract  except  in  regard  to  her  separate  property. 
The  constitution  aud  statutes  are  dear  against  her  right  to  make 
a  mere  personal  obligation  unconnected  with  property,  and  not 
charging  it,  so  that  she  cannot  become  personally  bound  jointly 
with  her  husband,  nor  as  s  surety,  by  mere  personal  promise. 
De  Vries  v.  Conklin,  22  Mich.  255 ;  West  v.  Laraway,  28  Mich. 
464;  Emery  v.  Lord,  26  Mich,  431,  In  Jenne  v.  Marble,  37  Mich. 
319,  Mr.  Justice  CahfbilLi,  speaking  with  reference  to  a  lease, 
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said:  "The  tanguoge  of  the  statute  is  no  broader  than  Hie 
equitable  roles  concerning  separate  property  laid  down  in  the 
same  words  in  most  of  the  old  decisions.  .  .  .  The  disabilities 
of  testimony  are  entirely  inconsistent  with  the  idea  that  husband 
and  wife  may  deal  with  each  other  as  third  persons  can.  This 
is  impossible,  if  they  cannot  testify  concerning  these  contracts; 
and  when  the  law  recognizes,  as  it  always  has  done,  the  pecnliar 
power  of  snbetantial  coercion  possessed  by  husbands  over  wives, 
it  would  not  be  proper  to  infer  any  legal  intent  to  remove  prch 
tection  against  such  influence  from  any  vague  provisions  wluch 
no  one  supposes  were  ever  actually  designed  to  reach  such  a 
result,  and  which  can  only  be  made  to  do  it  by  an  extended 
constmction.  Any  one  can  readily  see  the  mischief  of  allowing 
persons  thos  related  to  put  thnnselvea  habitually  in  business 
antagonism,  and  legislation  which  can  be  construed  as  permitting 
it  is  so  radically  opposed  to  the  system  which  is  found  embodied 
in  our  statutes  generally  that  it  should  be  plain  enough  to  admit 
of  no  other  meanii^." 

It  is  the  purpose  of  these  statutes  to  secure  to  a  married  wom- 
an the  right  to  acquire  and  hold  property  separate  from  her 
husband,  and  free  from  his  influence  and  control,  and  if  she 
might  enter  into  a  business  partnership  with  ber  husband  it 
would  subject  her  property  to  his  control  in  a  manner  wholly 
inconsistent  with  the  separation  which  it  is  the  purpose  of  the 
statute  to  seenre,  and  might  subject  her  to  an  indefinite  liability 
for  his  engagements.  A  contract  of  partnership  with  her  hus- 
band is  not  included  within  the  power  granted  by  our  statute  to 
married  women.  This  doctrine  was  laid  down  in  Baasett  v. 
Shepardson,  52  Mich.  3, 17  N.  W.  Eep.  217,  and  we  see  no  reason 
for  departing  from  it.  The  important  and  aacred  relations  be- 
tweai  man  and  wife,  which  lie  at  the  very  foundation  of  civilized 
society,  are  not  to  be  disturbed  and  destroyed  by  contentions 
which  may  arise  from  such  a  community  of  property  and  a  joint 
power  of  disposal  and  a  mutual  liability  for  the  contracts  and 
obligations  of  each  other.  The  judgment  of  the  court  below 
must  be  affirmed,  with  costs. 

TUm  other  justices  concurred. 
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Tetts  of  a  Partnership — Iitt»ni.* 
SAILOIIS  V.  NIXON-JONES  CO. 

30  m.  Appellate  Bep.  509.    1886. 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
EiBK  Hawks,  Jrxdg^  presiding.    Opinion  filed  January  26, 1887. 

An  action  was  brought  by  appellee  against  appellant,  im- 
pleaded with  JuUa  T.  Qoibout  and  Tryon  J.  Woodward.  The 
issue  tried  was  upon  a  plea  by  appellant  denying  joint  liability. 
It  appeared  that  in  the  spring  of  1884,  appellant  being  the 
owner  of  a  system  of  commercial  reportii^  and  rating,  in  part 
consisting  of  certain  books  or  forms  which  had  been  copyrighted 
by  him,  sold  a  one-third  interest  to  one  Black,  and  another  third 
to  Woodward.  The  business,  which  was  called  tie  Merchants' 
Mutual  Protection  and  Collection  Association,  was  located  at 
St.  Louis,  and  appeUant  living  in  Chicago,  Black  and  Woodward 
were  to  conduct  the  business.  In  June  or  July,  1884,  appellant 
sold  his  third  interest  to  one  Nixon,  and  after  the  business  had 
been  conducted  awhile  by  Woodward,  Nixon  and  Black,  Black 
left  the  concern,  and  haying  failed  t»  pay  appellant  in  full  for 
the  third  purchased  by  him,  that  third  interest  reverted  under 
the  contract  of  purchase  to  appellant.  After  a  time  Nizon  sold 
his  interest  to  one  Guibout,  and  about  Jaxmaxy  1,  1885,  Wood- 
ward being  the  owner  of  one-third  of  the  copyright  books  and 
the  business  in  St  Louis,  Guibout  the  owner  of  another  one- 
third,  and  appellant  of  the  other  third,  the  following  contract 
in  writing  was  made  between  them : 

"This  article  of  agre^nent,  made  and  entered  into,  in  dupli- 
cate this  2d  day  of  January,  1885,  by  and  between  Henry  G. 
Sailors,  of  Chicago,  Illinois,  and  Jules  T.  Guibout  and  Tyron  J, 
Woodward,  of  St.  Louis,  Missouri,  in  consideration  of  the  mutual 
covenants  herein  named,  witnessed:  that  whereas,  by  mutual 
terms  this  day  agreed  upon  by  the  parties  hereto,  said  Jules  T. 
Guibout  has  become  possessed  of  an  undivided  one-third  interest 
in  and  to  the  business  heretofore  carried  on  at  St.  Louis,  under 
the  firm  name  of  Woodward  &  Co.,  managers  of  the  Merchants' 

•  See  Bee  618,  Vol.  4,  CTClopedU  of  Law. 
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Matual  Protection  and  CoUection  Association  of  that  city,  now 
it  is  ezpreasl?  and  f  ortlier  agreed  b;  the  partlea  hereto : 

"Item  one.  That  said  business  shall  be  conducted  and  car- 
ried on  as  before  by  the  parties  hereto,  except  that  while  the 
said  Henry  C.  Sailors  is  hereby  released  from  all  active  manage- 
ment or  responsibility  of  said  business  for  two  years  from  and 
after  this  date,  said  other  partners  are  hereby  declared  and 
agreed  to  be  the  sole  responsible  managers  for  two  yeara  from 
this  date ;  and  they  agree  to  use  all  diligence  and  skill  required 
by  said  businees,  and  to  advance  its  interests  and  promote  the 
same  by  their  reasonable  endeavor,  and  to  share  all  profits  and 
losses  between  them,  the  said  two  persons,  during  said  two  years. 
Said  Henry  G.  Sailora  shall  have  no  pecuniary  interest  or  liability 
therein,  daring  said  time,  but  shall  have  the  right,  from  time  to 
time,  to  a  reasonable  inspection  of  the  current  bool^  and  business 
of  said  firm,  and  to  advance  its  interests  in 'any  reasonable  man- 
ner, from  time  to  time,  and  to  ask  and  receive  at  proper  times, 
from  his  said  copartners,  or  either  of  them,  such  information  as 
they  may  from  time  to  time  possess. 

"At  Uie  expiration  of  said  two  years,  said  partnership  shaJl 
continue,  but  the  profits  and  losses  thereafter  shall  be  shared 
in  proportion  to  the  several  interests  of  the  parties  hereto,  and 
said  Henry  C.  Sailors,  by  himself  or  repreaentative,  to  be  by 
him  named  and  accepted  by  all  parties,  shall  actively  co-operate 
in  the  conduct,  management,  and  promotion  of  the  business 
thereof. 

"Witness  onr  hands  and  seals  at  Chicago,  Illinois,  the  day  and 
year  first  above  writteiL 

"H.  C.  Sailors,  [sbal.] 

"Jules  T.  Guibout,        [seai..] 
"Tbton  J.  yfooDWiao.  [seai..] 

"Addmdum: 

"By  mntoal  agreem^it  by  and  between  the  nndersigned,  and 

in  consideration  thereof,  the  partnership  name  of  the  within 

bnsinesB  and  copartnership  is  this  day  changed  to  that  of  the 

'Union  Mercantile  Agency.' 

"Witnen  oar  hancb  and  seals  this  the  6th  day  of  April,  1885. 

"WitncM: 

"^ENBT  C.  SaILOBS,  [SEAU] 

"J.  T.  Gdibodt,  [bsal..] 

"T,    J.    WOODWABD.  [sKAIi]  " 

In  May,  188S,  die  indebtedneaa  for  which  the  action  was 
brought  WM  ineorted  on  the  order  of  Gnibont,  and  was  for  print- 
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ing  certain  books  containing  ratings  which  were  to  be  distributed 
to  customers  with  a  view  of  increaang  the  profits  of  the  business. 
No  participation  by  appellant  in  the  conduct  or  management  of 
the  business  waa  shown,  but  in  their  depositions  offered  in  be- 
half of  appellee,  both  Woodward  and  Guibout  say  that  appellant 
was  a  partner. 

May  26, 1885,  an  agreement  of  sale  of  their  interest  was  made 
by  Quibout  and  Woodward,  in  the  business,  to  one  Clark,  to 
which  transfer  appellant  consented.  The  agreement  of  sale  was 
as  follows:  "St.  Louia,  May  26,  1885.  J.  T.  Quibout  and  T.  J. 
Woodward:  I  propose  to  pnrchaae  your  two-thirdB  interest  in 
the  bosiness  known  as  the  Union  Mercantile  Agency  (formerly 
the  Merchants'  Mutual  Protection  and  Collection  Association  of 
the  Cit7  of  St.  Louis,  Mo.],  including  all  books,  blanks,  ofliee 
furniture,  contracts,  good-will  of  the  business,  office  lease,  in- 
surance policies,  and  in  fact,  your  entire  interests  and  control 
in  sud  business,  for  which  I  agree  to  pay  you  two  thousand 
dollars.  The  bill  of  sale  to  be  executed  and  immediate  possession 
of  (Mbs  and  all  property  named  above  given  me  upon  paymeit 
of  said  money,  which  shall  be  on  or  before  June  10,  1885.  The 
amount  shall  be  in  full  and  any  liabilities,  if  any  there  be,  shall 
be  fully  paid  and  satisfied  by  you.  Money  to  be  paid,  $1,000  to 
each.  That  is,  $1,000  to  said  Quibout,  and  $1,000  to  said  Wood- 
ward. 

"W.  J.  CL4BK. 

"In  consideration  of  one  dollar  to  me  in  hand  paid,  we 
hereby  accept  the  above  proposition. 

"Juua  T.  QuiBOTiT, 

"TbTON    J.     WOODWAM>. 

"■Witness :    I  herel^'  consent  to  said  transfer  of  interarta. 
"H.  C.  Sailobs." 

The  agreed  sale  was  not  consummated,  and  on  June  26,  1885, 
a  voluntary  assignment  was  made  at  St.  Louis  by  Woodward  and 
Quibout.  In  Quibout 's  deposition  which  was  read  at  the  trial 
by  appellees,  were  the  following  questions  and  answers : 

Q.    "Did  yon  inform  the  officers  of  this  compai^  (meaning 
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plaintiffli)  at  the  tune  tim  contract  was  made,  as  to  who  oon< 
stituted  yonr  association  I 

A.    "Yes,  sir. 

Q.    "Wliat  was  the  information  jou  gave  themf 

A.  "Well,  I  informed  Mr.  Nixon,  of  Nixon-Jones  Printii^ 
Co.,  that  the  firm  consisted  of  Mr.  Woodward,  Mr.  Henry  C. 
Sailors,  and  myself." 

After  the  appellee  rested,  appellant  moved  to  strike  out  and 
take  from  the  eoosideratioTi  of  the  joiy  the  foregoing  portion 
of  the  testimony  of  Quibout,  but  the  CoTirt  overruled  the  mo- 
tion, and  the  appellee  excepted. 

Qniboat  further  testified  that  the  books  were  printed  with 
appellant's  knowledge  "and  also  with  his  nnderstanding  that  he 
was  going  to  help  as  pay  for  them.  While  those  books  were 
being  printed,  I  went  to  Chicago  and  had  a  conversation  with 
Mr.  Sailors  at  his  place  of  buaineas,  and  I  told  him  of  our  strait- 
ened circumstances,  and  he  told  me  that  that  book  would  sorely 
give  OS  a  boom  and  enable  us  to  collect  all  that  was  due  from 
snbscribers  and  take  many  more,  and  he  told  me  besides  that  he 
would  certainly  be  able  to  help  us  in  a  little  while." 

Appellant  in  his  testimony  denied  that  he  ever  agreed  to  pay 
anything  toward  the  books,  or  that  be  knew  anything  of  them 
until  they  were  printed. 

There  was  a  verdict  against  appellant,  and  ju^ment,  and 
the  case  is  brought  to  this  Court  by  appeal. 

MoBAN,  J.  The  contract  of  January  2,  1885,  between  Wood- 
ward and  Guibout  and  appellant,  did  not  constitute  appellant  a 
partner  in  the  business  which  Woodward  and  Guibout  were  to 
conduct  in  St.  Louis.  True,  the  word  "partnership"  is  used  to 
designate  the  relation  of  the  parties,  but  the  whole  agreement 
shows  plunly  that  Sailors  was  a  joint  owner  merely,  and  that 
the  business  was  to  be  conducted  wholly  by  the  others,  and  they 
were  to  have  the  entire  profits  accruing,  and  bear  all  losses  that 
might  happen  in  running  the  business,  till,  at  the  end  of  two 
years.  Sailors  was  to  come  into  a  participation  of  the  business, 
and  thereafter  share  the  profits  and  losses  of  the  business  that 
should  be  done.  It  was  a  contract  which  bound  appellant  to 
become  a  partner  at  the  end  of  two  years,  but  such  contract  would 
not  make  him  liable  for  debts  oontracted  before  his  relation  as 
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partner  commenced.  The  agreement  is  very  explicit  that  he 
shall  not  share  the  profits  nor  he  liable  for  Uie  losB^.  He  re- 
tained only  his  one-third  ownership  in  the  books  and  good-will 
of  the  business,  and  had  no  control  over  its  management  and  no 
right  beyond  seeing  to  the  preservation  of  the  property.  The 
fact  that  the  parties  to  such  relation  themselves  call  it  a  partner- 
ship will  not  make  it  80.  Where  the  question  of  a  partriership 
is  to  be  determined  from  a  contract  between  the  parties  to  it,  the 
relation  must  be  fownd  from  the  terms  and  provisions  of  the  con' 
tract,  and  even  though  parties  intend  to  become  partners,  yet  if 
they  80  frame  the  terms  and  provisions  of  their  Contract  as  to 
leave  them  vrithovi  any  community  of  interest  in  the  business  or 
profits,  they  are  not  partners  either  in  fact  or  in  law:  Parsons 
on  Partnership,  91.  A  partnership  inter  se  must  resvlt  from 
the  intention  of  the  parties  as  expressed  in  the  contract,  and  they 
cannot  he  made  to  assume  toward  each  other  a  relation  which 
they  have  expressly  contracted  not  to  tasume.  The  terms  of  the 
agreement,  where  there  is  one,  fixes  the  real  status  of  the  parties 
toward  each  other. 

If  there  is  no  agreement,  then  if  they  deal  with  each  other 
as  partners,  sharing  losses  and  profits,  their  interest  will  be 
gathered  from  their  acts,  and  they  will  be  partners  infer  se:  Goll- 
yer  on  Partnership,  §  2  and  note.  A  mere  community  of  interest 
in  property  will  not  make  the  owners  partners.  There  must  be 
an  agreement  for  a  joint  venture  and  t»  share  profita  and  losses ; 
and  in  the  absence  of  such  a  mutual  agreement  they  are  mere 
tenants  in  common  of  the  property  and  the  act  of  one  will  not 
bind  the  other :  Chase  v.  Barrett,  4  Paige,  148 ;  Niehoflf  et  al.  v. 
Dudley,  40  111.  406;  Smith  v.  Knight,  71  111.  149. 

As  the  contract  did  not  make  appellant  a  partner,  he  conld 
only  be  held  on  the  ground  that  he  had  held  himself  out  as  one, 
or  authorized  or  assented  to  his  being  so  held  out.  Nixon  says 
that  he  knew  appellant  was  a  i>artner  when  the  books  were  or- 
dered, but  he  does  not  state  how  he  knew  it,  and  it  may  well  be 
inferred  that  he  only  knew  from  what  Guibout  told  him  at  the 
time  the  books  were  ordered.  The  question  whether  the  appel- 
lant had  been,  with  his  consent,  held  ont  as  a  partner  to  the 
plaintiff,  was  one  of  fact  for  the  jury;  and  it  was  important 
that  in  determining  that  questjon  the  jury  should  be  confined 
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to  whatever  competent  testimony  was  before  them.  The  state- 
ment in  Quibout's  depoaition  that  he  told  Nixon  that  appellant 
was  one  of  the  firm  without  proof  that  appellant  authorized  the 
Btatemest,  was  incompetent,  and  in  view  of  all  the  evidence  in 
the  case  was  calculated  to  mislead  the  jiuy.  A  party  has  a  rigbt 
to  insist  that  irrelevant  and  incompetent  testimony  shall  be  ex* 
eluded.  Incompetent  testimony  in  a  deposition,  though  not  ob- 
jected to  when  the  deposition  is  taken,  may  be  objected  to  on  the 
trial  The  objection  is  not  as  to  mere  form,  it  is  substantial: 
Cooke  V.  Ome,  37  IlL  186;  Lockwood  T.  Mills,  39  HI.  602. 

Nor  did  appellant  lose  his  right  to  have  tiie  evidence  excluded 
by  failing  to  object  to  it  when  read  from  the  deposition.  'When 
incompetent  testimony  gets  into  the  caae  in  the  shape  of  depod- 
tions  or  otherwise,  it  is  the  daty  of  the  Court,  when  required,  at 
any  stage  of  the  trial,  to  exelnde  it  or  direct  the  jury  to  disregard 
it:  Pittman  v.  Oaty,  5  Qilm.  186;  Qreenup  v.  Stoker,  2  Oihn. 
688;  Wickenkamp  v.  Wiekenkamp,  77  HI.  92. 

The  refusal  of  the  Court  to  exclude  the  evidence  on  appellant's 
motion  was  material  error,  and,  while  we  are  much  inclined  to 
the  opinion  that  there  was  no  legal  evidence  before  the  jury  to 
support  a  verdict  that  appellant  was  jointly  liable,  still  we  prefer 
tft  rest  the  reversal  on  the  error  above  specified,  and  remand  the 
case  for  anch  further  action  as  the  parties  may  desire  to  take. 
Reversed  and  remanded. 


Teati  of  a  Partnership. — Sharing  of  Profits.— Implied  Partner- 
ship* 

BBECHER  V.  BUSH. 
45  Mich.,  188,  40  Am.  Rep.  465,  7  N.  W.  Sep.  785.    1881. 

Assumpsit  for  goods  sold  and  delivered.  Defendant  bnogt 
error.    The  opinion  states  the  facts. 

CooLET,  J.  The  purpose  of  the  action  in  the  court  below  was 
to  charge  Beecher  as  partner  with  Williams  for  a  bill  of  supplies 
purchased  for  the  Biddle  House  in  Detroit.    The  facts  are  all 

•  Bm  Seca.  E14,  GIS,  Vol.  4,  CTcloiraiUa  at  Lav. 
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found  hy  special  verdict,  and  are  few  and  simple.  Beeclier  was 
owner  of  tlie  Biddle  House,  and  Williams  propcned  in  writing 
to  "hire  the  use"  of  it  &om  d^  to  d^,  and  open  and  keep  it  as 
a  hotel.  Beecher  accepted  his  proposals  and  Williams  went  into 
die  house  and  began  business,  and  in  the  course  of  the  business 
made  this  purchase.  The  proposals  are  set  out  in  full  in  the 
special  verdict 

The  question  is  whether  by  accepting  the  proposals  Beeeher 
made  himself  a  partner  with  Williams  in  the  hotel  business ;  and 
this  is  to  be  determined  on  the  face  of  the  writing  itsdf.  It  is 
conceded  that  Beecher  was  never  held  out  to  the  public  as  a 
partner,  and  that  the  bill  of  scpplies  was  purchased  on  the  sole 
credit  of  Williams  and  chai^:ed  to  him  on  the  books  of  the 
plaintiffs  below.  The  case,  therefore,  is  in  no  w^  embarrassed 
by  any  questions  of  estoppel,  for  Beecher  has  done  nothing  and 
suffered  nothing  to  be  done  which  can  preclude  him  from  stand- 
ing upcm  bis  exact  legal  rights  as  the  contract  fixed  them. 

Nor  do  we  understand  it  to  be  claimed  that  the  parties  in- 
tended to  form  a  partnership  in  the  hotel  business,  or  that  they 
sapposed  they  had  done  so,  or  that  either  has  ever  claimed  as 
against  the  other  the  rights  of  a  partner.  It  is  perfectly  clear 
that  many  tilings  which  are  commonly  incident  to  a  partnership 
these  parties  meant  should  be  wholly  exclude  J  from  their  ar- 
rangement Some  of  these  were  of  primary  importance.  It  is 
plain,  for  example,  that  Beecher  did  not  understand  that  his 
credit  was  to  be  in  any  way  involved  in  the  business,  or  that  he 
was  to  have  any  interest  in  the  supplies  that  should  be  bou^^t, 
or  any  privU^e  to  decide  apon  them,  or  any  legal  control  what- 
ever until  proceeds  were  to  be  divided,  or  any  liability  to  losses 
if  losses  were  suffered.  These  are  among  the  most  common  inci' 
dents  to  a  partnership ;  and  while  some  of  them,  and  possibly  all 
of  them,  may  not  be  necessary  incidents,  yet  the  absence  of  all  is 
very  conclusive  that  the  parties  had  no  purpose  whatever  to  form 
a  partnership,  or  to  give  to  each  other  the  rights  and  powers, 
and  snbject  each  other  to  the  obligations  of  partners.  In  general 
this  should  be  conclusive.  If  parties  intend  no  partnership  the 
courts  should  give  effect  to  their  intent,  unless  somebody  had 
been  deceived  by  their  acting  or  assuming  to  act  as  partners; 
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and  any  sucli  caae  miut  stand  apon  i 
special  equities. 

It  u  nevertheless  possible  for  partu 
and  yet  to  form  one.  If  they  agree  u 
is  a  partnership  in  fact,  it  is  of  no  i: 
something  else,  or  that  they  even  exp: 

not  to  be  partners.  The  law  must  declare  what  is  the  Iqjol 
import  of  their  agreements,  and  names  go  for  nothing  when  the 
substance  of  the  arrangement  shews  them  to  be  inapplicable.  But 
every  doubtful  case  must  be  solved  in  favor  of  their  intent; 
otherwise  we  should  "carry  the  doctrine  of  constructive  partner- 
ship so  far  as  to  render  it  a  trap  to  the  unwary:"  K&NT,  C.  3., 
in  Post  V.  Kimberly,  9  Johns.  (N.  T.)  470,  504. 

We  have  then  a  case  in  which  the  party  it  is  sought  to  charge 
has  not  held  himself  out,  or  suffered  himself  to  be  held  oat  as  a 
partner  either  to  the  public  at  large  or  to  the  plaintiff,  and  has 
not  intended  to  form  that  relation.  He  is  not,  therefore,  a  part- 
ner by  estoppel  nor  by  intent;  and  if  he  is  one  at  all,  it  must 
be  by  conatmction  of  law. 

What  then  are  the  indicia  of  partnership  in  this  case;  the 
marks  which  force  that  construction  upon  the  court  irrespective 
of  the  intent  of  the  parties ;  that  in  fact  ctmtrol  their  intent,  and 
give  to  the  parties  bringing  suit  rights  which  they  were  not  aware 
of  when  they  sold  the  supplies ! 

In  the  elaborate  and  able  brief  which  has  been  presented  in 
behalf  of  the  defendants  in  erm-,  it  is  conceded  that  the  fact  that 
Beecher  was  to  receive  each  d^  a  sum  "equal  to  one-third  of 
the  gross  receipts  and  gross  earnings"  for  the  day  would  not 
necessarily  make  him  a  partner.  What  is  claimed  is  that  the 
fact  is  "c<%ent  evidence"  that  Beecher  was  to  participate  in  the 
results  of  the  business  in  a  manner  that  indicated  he  was  a  prin- 
cipal in  it,  and  was  not  receiving  compensation  for  the  use  of 
property  merely.  The  view  of  the  law  here  suggested  is  nn> 
doubtedly  correct.  There  may  be  a  participation  in  the  gross 
returns  that  would  make  the  receiver  a  partner,  and  there  may 
be  one  that  would  not  The  question  is  in  what  capacity  is  par- 
ticipation had.  Gross  returns  are  not  profits,  and  may  be  laige 
when  there  are  no  profita,  but  it  cannot  be  predicated  of  either 
gross  returns  or  profits  that  the  right  to  participate  is  conclusive 
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settled  law  both  in  England 
is  fully  shown  by  the  authori- 
ir.  It  was  recognized  in  Hin- 
in  New  York,  where  the  doc- 
proves  partnership  has  been 
nitted  there  are  exceptions: 

for  defendants  in  error  that 
uimportant  and  mere  verbal 
1  the  papers  that  Beecher  was 
rd  of  the  gross  receipts  and 
,t  he  was  to  have  one-third  of 
is  perfectly  manifest  it  was 
of  them ;  that  they  should  be 
daily,  and  not  that  Williams 
>ay  a  sum  "equal  to"  Beech- 
ionvenient.  We  can  conceive 
aseology  might  be  important, 
into  the  real  intent  and  pur- 
it  upon  the  question  whether 

to  be  received  as  partner  or 
cething  supplied  to  the  other, 
nifest  to  be  put  aside  by  any 

lis:     liOOmis   v.   Man^hflll^   12 

.  268,  306  {ante  p.  70),  Lord 

views  of  what  should  be  the 

aid,"  he  says,  "that  the  teat, 

on  not  ostensibly  a  partner, 

law  a  partner,  is  whether  he 

rofits.    This,  no  doubt,  is  in 

for  a  right  to  participate  in 

sive  evidence,  that  the  trade 

e  was  carried  on  in  part  for 

or  on  behalf  of  the  person  setting  np  such  a  claim.    But  the  real 

ground  of  the  liability  is  that  the  trade  has  been  carried  on  by 

persons  acting  on  his  behalf.    When  that  is  the  case,  he  is  liable 

on  the  trade  obligationa,  and  entitled  to  its  profits,  or  to  a  share 

of  them.    It  is  not  stricUy  correct  to  say  that  his  right  to  share 
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in  tlie  profits  makes  him  liable  to  the  debts  of  the  trade.  The 
correct  mode  of  statin?  the  proportion  ia  to  say  that  the  same 
thing  which  entitles  him  to  the  one  makes  him  liable  to  the  other, 
namely,  the  fact  that  the  trade  has  been  earned  on  in  his  behalf — 
i.  e.,  that  he  stood  in  the  relation  of  principal  toward  the  persons 
acting  ostensibly  as  the  traders,  by  whom  the  liabilities  have  been 
incurred,  and  under  whose  managcmeut  the  profita  have  bera 
made."  There  is  something  understandable  by  the  commcm 
mind  in  this  test ;  there  is  nothii^  artificial  or  arbitrary  about  it; 
it  falls  in  with  reason  and  enables  every  man  to  know  when  he 
makes  his  business  arrangements  whether  he  nms  the  risk  of 
extraordinary  liabilities  contracted  without  his  consent  or  ap- 
proval. 

It  is  said,  and  we  believe  justly,  in  Bullen  t.  Sharp,  L.  R  1 
C.  B.  86,  that  the  decision  in  Cox  v.  Hickman  brought  back  the 
law  of  England  to  what  it  shonld  be,  and  Mr.  Baron  Beakweu., 
referring  to  what  was  declared  to  be  law  in  Wai^  t.  Carver,  2 
H.  Bl.  235,  2  Smith's  Lead.  Cases,  9th  Amer.  ed.  1178,  (ante, 
p.  67)  expressed  the  hope  "that  this  notion  is  overruled,"  adding 
that  it  ia  "one  which  I  believe  has  caused  more  injustice  and  mis- 
chief than  any  bad  law  in  our  books:"  p.  128.  It  is  certainly 
overruled  very  conclnaively  in  Great  Britain:  Kilshaw  v.  Jukes, 
3  B.  &  S.  847,  113  Eng.  Com.  L.  846 ;  Shaw  v.  Oault,  16  Insh  C. 
L.  B.  357 ;  Hohne  v.  Hammond,  L.  R.  7  Exch.  218 ;  Ez  parte  Del- 
basse,  7  Ch.  Div.  511.  And  though  in  New  York,  the  courts,  ham> 
pered  somewhat  by  early  cases,  have  not  felt  themselves  at  lib- 
erty to  adopt  and  follow  the  decision  in  Cox  v.  Hickman  to  the 
full  extent,  it  would  be  ea^  to  show  that  the  American  author- 
ities in  the  main  are  in  harmony  with  it.  Indeed,  that  is  very 
well  shown  in  Eastman  T.  Clark,  53  N.  H.  276,  16  Am.  Bep.  192, 
where  the  authorities  are  coUated.  It  most  be  admitted,  how- 
ever, that  the  attempts  at  an  application  of  the  test  to  the  com- 
plicated facts  of  particular  cases  have  not  been  productive  of 
harmonious  results.  A  few  cases  may  be  mentioned  irtiich,  in 
their  facts,  have  a  resemblance,  more  or  les  strong,  to  the  one  be- 
fore us. 

Champion  v.  Bostwick,  18  Wend.  175,  31  Am.  Deo.  376,  was  a 
ease  where  parties  who  were  severally  owners  of  horses  and 
Btagw  on  different  parti  of  one  stage  line  made  an  arranganent 
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that  the  fares  received  by  both  shoTild  be  divided  between  them 
in  proportions  a^eed  upon.  This  was  held  to  constitute  them 
partners,  so  that  a  third  person  injured  hy  the  carelessnes  of  a 
driver  employed  by  one  mi^t  bring  suit  for  the  negligence  of 
all.  Bat  in  the  somewhat  similar  ease  of  Eastman  v.  Clark,  53  N. 
H.  276,  16  Am.  Rep.  192,  the  Gonelnsion  of  partnership  or  no 
partnership,  it  was  said,  must  be  drawn  as  one  of  fact.  "The 
real  and  ultimate  question,"  aaya  Suith,  J.  (p.  289),  "in  all 
cases  like  the  present,  is  one  of  agency.  Did  the  person  sought 
to  be  charged  stand  in  the  relation  of  principal  to  the  person 
contracting  the  debtt  Participation  in  the  profits  is  not  decisive 
of  that  question,  'except  so  far  as  it  is  evidence  of  the  relation 
of  principal  and  agent  between  the  persona  taking  the  profits  and 
those  actual^  carrying  on  the  bosiness. '  Whether  such  relation 
existed  is  a  question  of  fact  ....  There  is  no  sound  foun- 
dation for  an  arbitrary  rule  of  law  requiring  courts  or  juries  to 
regard  participation  in  the  profits  as  a  decisive  test  which  will, 
in  all  instances,  necessitate  the  conclusion  that  the  participator 
ia  liable  for  the  debts." 

In  Farmers'  Ins.  Co.  v.  Ross,  29  OMo  St  429,  it  appeared  that 
by  arrangement  one  party  fnmi^Led  the  ground  and  the  ma- 
terial for  making  brick,  and  also  the  fuel,  and  another  was  at  the 
expense  of  burning  the  brick.  The  brick  were  then  to  be  divided, 
the  former  receiving  ooe^fourth  and  the  latter  three-fourths,  and 
the  latter  was  also  to  p^  the  former  ten  dollars  on  each  one 
hundred  thousand  bricks.  This  was  held  to  create  a  partnership, 
and  Musier  v.  Thumpbour,  5  Wend.  274,  and  Everitt  v.  Chap- 
man, 6  Conn.  347,  were  relied  upon  as  authority. 

The  New  York  cases  might  support  this  decision,  but  the  case 
of  Loomis  V.  Marshall,  12  Conn.  69,  30  Am.  Dec.  596,  can  hard^ 
be  considered  in  accord  with  it.  The  facts  were  these :  B  had  a 
cloth  factory.  A  agreed  with  him  to  famish  a  full  supply  of 
wool  for  two  years,  B  to  devote  the  factory  for  two  years  exclu- 
sively to  manufacturing  and  the  net  proceeds,  after  deducting  the 
incidental  expenses  and  costs  of  sale,  were  to  be  divided  in  the 
proportion  of  55  per  centum  to  A  and  45  per  centum  to  B,  and 
the  cost  of  manafactare  was  to  be  shared  in  like  proportion. 
This  was  held  no  partnership.  Says  HoNrmoroN,  J.:  "This 
community  of  profit  is  the  test  to  determine  whether  the  contract 
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be  one  of  partnership ;  and  to  cfnutitnte  it  a  partner  most  not 
only  share  in  the  profits,  bnt  share  in  them  as  a  principal ;  for 
the  rule  is  now  well  established  that  a  party  who  stipulates  to  re- 
ceive a  sum  of  money  in  proportion  to  a  given  qoantom  of  the 
profits,  as  a  reward  for  his  labor,  is  not  chargeable  as  a  partner." 
And  of  the  share  set  off  to  B  he  say^  it "  is  not  expressed  in  terms 
to  be  for  snch  compensation ;  but  this  is  its  legal  meaning:"  pp. 
77,  79.  Moore  v.  Smith,  19  Ala.  774;  Bowman  v.  Bailey,  10  Vt. 
170,  and  Price  v.  Alexander,  2  Oreene  (la.),  427,  52  Am.  Dee. 
526,  may  be  referred  to  for  aimilar  views. 

One  of  Chief  Justice  Qibson's  short  but  very  Inud  opinions 
is  in  point  here.  Between  Bronson,  a  manufacturer,  and  Dun- 
ham, a  country  merchant,  there  was  an  agreement  that  the  for- 
mer should  furnish  wooden  handles  made  to  order  to  the  latter, 
at  a  tariff  of  prices  to  be  paid  out  of  the  store,  on  the  proceeds 
of  the  handles ;  Bronson  An  fling  the  labor  and  stuff,  and  receiv- 
ing a  further  compensation  for  skill  and  the  rent  of  the  store- 
house, in  the  form  of  a  commission  of  fifty  per  centum  cm  the  net 
profits  of  the  whole.  It  was  sou^^t  to  charge  Dunham  as  a  part- 
ner with  Bronson  for  the  price  of  raw  material  the  latter  had 
bought.  Upon  these  facts  it  is  said:  "Now,  it  has  been  so  often 
and  so  invariably  ruled  in  England  and  America  that  a  ami* 
mission  on  profits  is  not  such  an  interest  in  the  concern  as  con- 
^titntes  partnership  that  the  point  is  at  rest.  What  staggers  the 
mind  in  this  instance  is  the  apparent  shallowness  of  the  dis- 
tinction when  it  is  considered  that  a  commission  of  fifty  i>er  cent 
is  no  more  nor  less  than  an  equal  division  of  the  profits ;  but  it 
must  not  be  fot^tten  that  the  distinction  is  an  arbitrary  one, 
resting  on  authority,  not  principle;  and  that,  whatever  be  the 
proportion,  the  relation  produced  by  a  compensation  in  the  form 
of  a  commission  is  in  every  instance  the  same.  But  by  the  terms 
of  the  contract  Bronson  and  not  Dunham  was  to  procure  and 
pay  for  the  stnff ;  and  they  were  not  to  be  partners  in  that  part 
of  the  business.  This  provision,  I  admit,  would  be  inoperative 
against  strangers,  if  the  parties  had  held  themselves  out  to  the 
public  as  partners,  both  in  buying  and  selling ;  but  assuming  for 
the  moment  that  there  was  indeed  a  partnership  in  the  handles 
when  furnished,  and  in  the  store  when  stocked  with  goods,  yet  it 
is  to  be  home  in  mind  that  the  handles,  as  well  as  the  store 
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goods,  were  to  be  pnt  into  the  coocern  as  separate  eontribntionfl 
to  the  joint  stock ;  and  that,  as  the  stuff  for  the  handles  was  to  be 
procured  by  Bronson  it  was  conseqaently  to  be  paid  for  by  him, 
just  as  the  store  goods  were  to  be  procured  and  paid  for  by  Dun* 
ham,  having  been  purchased  on  separate  account  There  may  be 
a  partnership  for  selling  and  not  for  buying;  or  for  buying  and 
not  for  selling ;  or  for  both  buying  and  selling,  which  is  the  most 
usual :  as  if  several  put  separate  quantities  of  wheat  into  a  com- 
mon stock  to  be  ground  into  flour  and  sold  on  joint  account;  or 
agree  to  buy  jointly  and  divide  the  article  when  bought ;  or  agree 
to  buy  and  sell  on  joint  account.  In  the  first  ease  each  would  be 
liable  for  his  own  purchases  only;  but  in  the  second  and  third 
cases,  each  would  be  liable  for  the  whole.  Now  if  there  were  any 
partnership  in  this  instance  it  would  be  of  the  first  class ;  and  in 
any  view  of  the  case  the  defendant  would  not  be  liable:"  Dun- 
ham V.  Rogers,  1  Pa.  St  255,  262. 

Not  dissimilar  to  this  is  the  case  of  Denny  v.  Cabot,  6  Met.  82, 
which  was  also  a  cane  in  which  one  party  supplied  the  raw  ma- 
terial and  another  manufactured  it,  and  was  to  receive  one-third 
part  of  the  net  profits.  This  proportion,  it  was  found,  was  to  be 
received  by  the  manufacturer  only  as  a  compensation  for  his  la- 
bor and  iservices ;  and  it  was  held  perfectly  competent  to  provide 
for  making  compensation  by  such  a  standard  without  constituting 
a  partnership.  Perrine  v.  Hankinson,  11  N.  J.  181,  is  relied  np- 
OD  as  authority,  among  other  cases.  The  same  dtKtrine  was  re- 
i:^rated  in  Holmes  v.  Old  Colony  R.  R.  Co.,  5  Gray  58,  Bradley 
y.  "White,  10  Met.  303,  43  Am.  Dec.  435;  and  by  Day,  J.,  in  a 
careful  opinion  in  Harv^  v.  Childs,  28  Ohio  St  319  {post,  p.  97) 
already  referred  to. 

It  is  needless  to  cite  other  casee.  They  cannot  all  be  recon- 
ciled, bat  enough  are  cited  to  show  that  in  so  far  as  the  notion 
ever  took  hold  of  the  judicial  mind  that  the  question  of  partner- 
ship or  no  partnership  was  to  be  settled  by  arbitrary  testa  it  was 
erroneous  and  mischievous,  and  the  proper  corrective  had  been 
applied.  Except  when  one  allows  the  pnblic  or  individual  deal- 
ers to  be  deceived  by  the  appearance  of  partnership  when  none 
exists,  he  is  never  to  be  chuged  as  a  partner  unless  by  contract 
and  with  intent  he  has  formed  a  relation  in  which  the  elements 
of  partnership  are  to  be  foond.    And  what  are  theset    At  the 
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very  least  the  following:  Community  of  interest  in  some  lawful 
commerce  or  baaineBS,  for  the  conduct  of  which  the  parties  are 
matually  principals  of  and  agents  for  each  other,  with  general 
powers  widiin  the  scope  of  the  business,  which  powers,  however, 
by  agreement  between  the  parties  themselTcs,  may  be  restricted  at 
option,  to  the  ext«nt  even  of  making  one  the  sole  agrat  of  the 
other  and  of  the  business. 

In  this  case  we  have  the  lawful  commerce  or  business,  namely, 
the  keepii^  of  the  hotel.  We  have  also  in  some  sense  a  com- 
munity of  interest  in  the  proceeds  of  the  business,  though  these 
are  so  divided  that  all  the  profits  and  all  the  losses  are  to  be  re- 
ceived and  borne  by  one  only.  But  where  in  the  mutual  arrange- 
ment does  it  appear  that  either  of  the  parties  clothed  the  other 
with  an  agency  to  act  on  his  behalf  in  this  buuness  T  We  speak 
now  of  intent  merely,  and  not  of  any  arbitrary  implication  of  in- 
tent which  the  law,  aeeording  to  some  authorities,  may  raise  ir- 
respective of  and  perhaps  contrary  to  the  intent.  Could  Beecher 
buy  for  the  business  a  dollar's  worth  of  provisions t  Could  be 
hire  a  porter  or  a  waiter  f  Could  he  discharge  onet  Could  he 
say  the  house  shall  be  kept  for  fastidious  guests  exclusively  and 
charges  made  in  proportion  to  what  they  demand,  or  ou  the 
other  hand  that  the  tables  shall  be  plain  and  cheap  so  as  to  at- 
tract a  greater  uumberf  Could  he  persist  in  lifting  with  gas 
if  Williams  chose  something  different,  or  reject  oil  if  Williams 
saw  fit  to  use  itf  Was  a  servant  in  Qie  house  at  his  beck  or 
disposal,  or  could  he  torn  off  a  guest  that  Williams  saw  fit  to  re- 
ceive, or  receive  one  that  Williams  rejected  as  unfit  T  In  short, 
what  one  act  might  he  do  or  authority  exercise  which  properly 
pertains  to  the  business  of  keeping  hotel,  except  merely  the  super- 
vision of  accounts,  and  this  for  the  purpose  of  accounting  onlyf 
And  how  could  he  be  principal  in  a  business  over  which  he  had 
absolutely  no  control  f  Nor  must  we  forget  that  this  is  not  a  case 
in  which  powers  which  might  otherwise  be  supposed  to  exist  are 
taken  away  or  excluded  by  express  stipulation;  but  they  are 
powers  whidL  it  is  plain  from  their  contract  the  parties  did  not 
suppose  would  exist,  and,  therefore,  have  not  deemed  it  necessary 
to  exclude. 

On  the  other  hand,  what  single  act  are  we  warranted  in  in- 
ferring the  parties  understood  Williams  was  to  do  for,  and  as 
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Uie  agent  of,  Beecherf  Not  to  furnish  supplies  surely,  for  these 
it  was  expressly  agreed  should  be  furnished  by  Willi&ms  and 
paid  for  daily.  Not  to  contract  debts  for  water  aud  gas  bills  and 
Bther  running  ezpenBes,  for  by  the  agreement  there  were  to  be  no 
auch  debts.  Nor  was  this  an  agreement  merely  that  expenses  in- 
curred for  both  were  to  be  met  without  the  use  of  credit,  but  it 
was  expressly  provided  that  they  were  to  be  the  expenses  of  one 
party  only,  and  to  be  met  by  bim  from  his  own  means.  There 
was  to  be  no  employment  of  credit,  bat  it  was  the  credit  of  Wil- 
liams alone  that  was  in  the  minds  of  the  parties. 

It  is  difficult  to  understand  how  the  element  of  agency  could 
be  more  perfectly  eliminated  from  their  arrangements  than  it 
actual^  was.  Beecher  furnished  the  use  of  the  hotel  and  a  clerk 
to  supervise  the  accounts,  and  received  for  so  doing  one-third  the 
gross  returns.  It  was  not  understood  that  he  was  to  intermeddle 
in  any  way  with  the  conduct  of  the  business  so  long  as  Williams 
adhered  to  the  terms  of  his  contract  If  the  business  was  man- 
aged badly  Beecher  might  be  a  loser,  but  how  could  he  help  him- 
self T  He  had  reserved  no  right  to  correct  the  mistakes  of  Wil- 
liams, supply  his  deficiencies,  or  overrule  his  judgments.  He  did, 
indeed,  agree  to  take  and  account  for  whatever  furniture  should 
be  brought  into  the  house  by  Williams,  but  the  bringing  any  in 
was  voluntary  and  so  far  was  Beecher  from  undertaking  to  pay 
to  the  sellers  the  purchase  price,  that  on  the  contrary  tite  value 
was  to  be  offset  against  the  deterioration  of  that  which  Beecher 
supplied;  and  it  was  quite  possible  that,  as  between  himself  and 
Williams,  there  might  be  nothing  to  pay.  And  while  Williams 
was  not  compellable  to  put  any  in,  Beecher,  on  the  other  hand, 
had  no  authority  to  put  any  in  at  the  cost  of  Williams. 

It  is  plain,  therefore,  that  if  there  is  any  agency  in  this  case  for 
Beecher  to  act  for  Williams,  or  Williams  to  act  for  Beecher,  it 
is  an  agency  implied  by  law,  not  only  without  having  expressed  a 
purpose  that  an  agency  shall  exist,  but  in  spite  of  their  plain  in- 
tent that  none  shall  exist.  If,  therefore,  we  shall  say  that  agency 
of  each  to  act  for  the  other,  or  agency  of  one  to  act  for  both  in 
the  common  business,  is  to  be  the  test  of  partnership,  or  to  be  one 
of  the  tests,  but  that  the  law  may  impfy  the  agency  irrespective 
of  the  intent,  and  then  imply  the  partnership  from  the  agency, 
we  see  «t  once  that  the  test  disappears  from  all  our  caloulatioDS. 
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To  imply  Bomething  in  order  that  that  something  may  be  Hie 
foundation  whereupon  to  erect  an  implication  of  something  else 
IB  a  mere  absurdity.  The  test  of  partnership  must  be  found  in 
the  intent  of  the  parties  themselyeB.  Th^  may  say  they  intend 
none  when  their  contract  plainly  ahows  the  contrary ;  and  in  that 
case  the  intent  shall  control  the  contradictory  assertion ;  but  here 
the  intent  is  plain. 

We  have  not  overlooked  anyone  of  the  circumstanceB  which  on 
the  argument  were  pointed  out  as  pecoliar  to  this  case.  None  of 
them  is  inconsistent  with  the  intent  that  Beecher  was  to  be  paid 
for  the  ose  of  his  building  and  fumititre  merely.  He  retained 
possession;  but  a  reason  for  this  appears  in  the  power  he  le- 
serred  to  terminate  the  arrangemrait  whenever  the  contract  was 
broken  by  Williams.  Being  in  posseasion  he  might  suppose  he 
eould  eject  Williams  without  suit  He  might  also  think  it  im- 
portant to  the  reputation  of  the  hotel  that  no  landlord  shonld  be 
in  debt  for  sapplies  or  for  servants'  wages;  and  for  that  reason 
require  cash  pajrments.  It  is  easy  to  see  tiiat  as  lessor  he  might 
have  had  an  interest  in  aU  the  stipolations  to  which  Williams* 
assent  was  required. 

There  is  another  view  of  this  caae  that  seems  to  us  conclufdve. 
It  is  urged  on  behalf  of  defendants  in  error  that  Beecher  was  a 
dormant  partner.  Now  a  dormant  partner  is  a  secret  partner; 
one  who  becomes  such  by  a  secret  arrangement,  while  his  asso- 
ciate is  held  out  to  the  world  as  sole  proprietor  and  manager  of 
the  businesB.  Was  this  the  case  here  1  Nothing  in  die  record  in- 
dieates  it.  Beecher  was  in  possession  of  the  hotel,  and  we  most 
suppose  had  hia  clerk  there.  These  were  facts  open  and  patent  to 
the  whole  world  who  had  occasion  to  go  there  or  to  deal  with  Wil- 
liams. Th^  naturally  suggested  the  inqniiy  what  was  the  ar- 
rangemoit  between  the  parties ;  and  there  is  nothing  in  the  ease 
to  indicate  that  plaintiA  in  error  would  not  have  learned  aU  the 
details  of  the  arrangement  had  they  made  the  necessary  in- 
qniries.  There  is  no  indication  anywhere  of  intended  secrecy.  If, 
therefore,  there  was  any  partuership  at  all,  it  existed  because  the 
contract  and  the  open  and  public  conduct  of  bamneas  imder  it 
created  one,  and  the  right  of  the  defendants  in  error  to  recover 
must  depend  upon  whether  they  had  a  right,  with  the  contract  be- 
fore them,  to  understand  that  they  were  furnishing  siqiplies  OD 
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the  credit  of  Beeeher.  Would  they  have  had  this  right  t  If  so,  no 
interference  of  Beeeher,  and  no  notice  to  them  not  to  sell  to  Wil- 
liams relying  on  Beeeher 's  credit,  would  have  been  of  the  least 
avail.  If  he  had  said  to  them,  "  Qentlemen,  by  oor  contract,  Mr. 
Williams  furnishes  all  the  supplies ;  I  do  not  and  cannot  control 
in  respect  to  qualify,  quantity,  or  cost;  he  alone,  by  our  under- 
standii^,  is  to  pay  for  them,  and  I  forbid  you  to  sell  on  my 
credit;"  it  would  all  have  been  useless.  On  their  view  of  the 
case  he  was  bound  by  an  inm  rule  of  the  law,  from  which  it  would 
have  been  impossible  to  rescue  bis  credit  until  the  arrangement 
with  Williams  should  in  some  manner  be  terminated.  And  this 
would  have  been  the  case  also  even  if  the  arrangement  with  Wil- 
liams had  been  a  secret  one,  and  Beeeher  had  attempted  to  pro- 
tect himself  by  disclosing  its  terms.  This  is  as  much  as  to  s^ 
that  parties  are  not  at  liberty  to  contract  as  th^  please,  even 
when  they  propose  nothing  wrong  and  do  notbing  unfair  to  any 
one.    But  we  cannot  bring  our  minds  to  this  result 

Our  conclusion  is  that  Beeeher  and  Williams,  having  never  in- 
tended to  constitute  a  partnership,  are  not  as  between  them- 
selves partners.  There  was  to  be  no  eonunon  property,  no  agency 
of  either  to  act  for  the  other  or  for  both,  no  participation  in 
profits,  no  sharing  of  losses.  If  either  bad  failed  to  perform  his 
part  of  the  agreement,  the  remedy  of  the  other  would  have  been 
a  suit  at  law,  and  not  a  bill  for  an  accounting  in  equity.  If  either 
had  died,  the  obligations  be  had  assumed  would  have  continued 
against  his  representatives.  We  also  think  there  can  be  no  such 
thing  as  a  partnership  as  to  third  persons  when  as  between  the 
parties  themselves  there  is  no  partnership  and  the  third  persons 
have  not  been  misled  by  concealment  of  facts  or  by  deceptive  ap- 
pearances. 

The  judgment  must  be  reversed  with  costs  and  a  new  trial  or- 
dered.   

HARVEY  V.  CHILDS. 
38  Ohio  8t.  319,  23  Am.  Bep.  387.      157$. 

Action  for  money.    The  case  is  sufficiently  stated  in  tlifl  opva- 
ion  of  tlie  court. 
DAT,  J.    The  original  aeticu  was  brought  by  Harvey  against 
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Childs  and  Potter,  to  recover  $158.40,  for  Berenteen  hoga  mtid 
by  Harvey  to  Potter. 

Potter  is  in  default.  Childs  denies  bia  liability.  Hii  liability 
is  claimed  solely  on  tbe  ground  that  he  waa  a  partner  of  Potter 
in  the  adventure  for  which  the  hogs  were  porchased. 

The  partnership  claimed  rests  on  the  following  state  of  facts: 
Potter  went  to  Childs,  and  told  him  that  he  had  contracted  for 
about  two  car  loads  of  hogs,  to  be  delivered  at  Londouville  the 
next  day,  and  had  not  the  money  to  pt^  for  them.  He  asked 
Childs  to  advance  the  money  and  take  an  interest  in  the  hc^s. 
Childs  refused.  Thereupon  Potter  proposed  that  if  he  would  let 
him  have  the  money  to  enable  him  to  pay  for  the  hogs  he  had 
boi^ht,  and  others  he  might  have  to  boy  to  make  the  two  car 
loads,  he  (Childs)  should  take  poesesBion  of  the  hoga  -vritsa  carred 
at  Loadonville,  as  seoTirity  for  the  money,  take  them  to  Pitts- 
burg, sell  them,  and  take  his  pay  from  the  proceeds  of  the  ssle ; 
that  he  might  have  one-half  the  net  profits  of  the  adventure,  and 
that  in  no  event  should  Childs  sustain  any  loss,  but  the  money 
advanced  by  him  should  be  fuUy  pud  by  Potter  in  case  the 
amount  realized  from  the  sale  of  the  hogs  waa  insufBcient. 
Childs  accepted  the  proposition,  and,  it  being  agreed  that  $2,500 
would  be  enough  to  pay  for  the  two  car  loads  he  advanced  that 
sum  to  Potter.  Afterward,  without  the  knowledge  of  Childs, 
Potter  bought  the  hogs  in  question  of  Harvey,  on  his  own  credit, 
and  they  made  part  of  the  two  ear  loads  of  hogs  which  were 
taken  possession  of  by  Childs,  sold  in  Pittsburg,  and  the  avails 
of  the  sale  were  appropriated  in  payment  of  the  mon^  advanced 
to  him.  No  profits  were  made.  The  avails  of  the  sale  were  in- 
sufficient to  pay  the  amount  advanced  by  Childs,  and  Potter  pud 
him  the  deficiency,  and  for  hia  time  and  expense  in  the  tran^ 
action. 

The  question  to  be  considered,  then,  is,  are  the  defendants,  by 
construction  of  law,  to  be  regarded  partners  as  to  the  plaintiff, 
being  a  third  person,  in  the  debt  incurred  to  him  by  Potter  in  his 
ownnamet 

What  shall  be  regarded,  as  to  third  persons,  a  test  of  partner- 
ship between  parties  who  did  not  consider  themselves  to  be  part- 
ners, and  who  have  done  nothing  to  estop  them  from  denying 
that  they  are  such  has  been  much  discussed  by  courts  and  ele- 
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mentsry  ^mters,  and  the  problem  seems  to  be  one  of  difficult  solu- 
tion. It  la  needless  to  review  here  the  numerous  cases  on  the  sub- 
ject; a  statement  of  results  is  sufficient. 

No  little  difficulty  has  been  esperieaced  in  determining  the 
meaning  and  limits  of  phrases  that  have  been  recognized  aa  tests 
of  a  partnerahip  in  such  cases,  and  in  their  application  to  the 
varying  caaes  that  arise. 

The  effort  has  been  to  draw  a  distinct  line  between  cases  where 
one  has  a  community  of  interest  in  the  profits  of  a  business,  as 
distinguished  from  those  where  one  is  entitled  to  receive  a  sum 
of  money  out  of  the  profits  as  a  creditor,  or  a  sum  proportioned 
to  a  quantum  of  profits,  or  a  share  of  the  profits  as  a  compensa- 
tion for  services  or  labor. 

Although  a  partnership  may  be  said  to  rest  upon  the  idea  of  a 
communion  of  profits,  nererthelesa  the  foondation  of  the  liability 
of  one  partner  for  the  acta  of  another  is  the  relation  they  sustain 
to  each  other,  as  being  each  principal  and  agent.  That  relation, 
it  would  seem,  then,  constitutes  the  true  test  of  a  partnership  lia- 
bility, and  rests  upon  the  just  foundation  that  the  joint  liability 
was  incurred  on  the  express  or  implied  authority  of  the  party 
sought  to  be  charged. 

But  if  the  relation  of  principal  and  agent  be  regarded  as  the 
test  of  a  partnership  and  consequent  joint  liability,  the  question 
still  remains,  what  shall  be  deemed  sufficient  evidence  of  that  re- 
lation, or  to  raise  the  implication  of  authority  to  incur  the  liabil- 
ity in  question  f 

To  this  end  numerous  tests  have  been  supposed  to  exist;  but 
the  best  considered  and  least  objectionable  is  that  of  a  community 
of  interest  in  the  profits  of  a  business-or  transaction  as  a  princi- 
pal or  proprietor.  Pars,  on  Part.  71,  and  note:  Coll.  on  Part, 
Bees.  25,  44  See,  also.  Story  on  Part.,  sees.  36,  38,  60,  Berthold 
V.  Goldsmith,  24  How.  536. 

But  this  test  is  valuable  as  a  rule  chiefly  because  it  evinces  a 
relation  between  the  parties,  where  each  may  reasonably  be  pre- 
sumed to  act  for  himself  and  as  agent  for  the  others,  and  to  that 
extent  establishes  the  fact  that  the  liability  was  incurred  on  the 
authori^  of  all  so  participating  in  the  profits.  Participation  in 
the  profits  of  a  business,  however,  cannot  be  regarded  as  a  rule 
80  universal  and  onielenting  as  to  be  unjustly  applied  to  a  case 
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where  a  debt  is  incurred  hy  one  who  cannot  be  aaid  to  be  acting, 
in  the  particular  traasBction,  as  the  agent  or  on  behalf  of  the 
party  sought  to  be  charged.  Therefore,  on  principle,  the  troe 
test  of  a  partnenhip,  at  last,  is  left  to  be  that  of  the  relation  of 
the  parties  as  principal  and  agent,  to  be  proved  by  any  competent 
evidence;  for  when  they  sustain  that  relation,  a  joint  liability 
may  be  said  to  have  been  incurred  by  the  authority,  or  on  behalf 
of  each  of  the  parties  so  related.  The  tendency  of  the  more 
modem  authorities,  both  Wpgliah  and  American,  is  to  this  con- 
chuion. 

The  case  of  Cox  t.  Hickman,  decided  by  the  House  of  Lords  in 
I860,  has  become  a  leading  case  on  the  subject.  99  £.  C.  h.  47; 
8  House  of  Lrads  Cases,  268.  It  is  summarized  in  the  subsequent 
case  of  Bnllra  T.  Sharp,  L.  B.  I.  C.  P.  86,  by  Bl&cebdbn,  J.,  as 
follows:  "I  think  that  the  ratio  decidendi  is  that  the  proposition 
laid  down  in  Waugb  t.  Carver,  viz.,  that  a  participation  in  the 
profits  of  a  business  does  of  itself,  by  operation  of  law,  constitnte 
a  partnership,  is  not  a  correct  statement  of  the  law  of  England; 
bat  that  the  true  question  is,  as  stated  by  Lord  Cbanwcwth, 
whether  the  trade  is  carried  on  on  behalf  of  the  penon  sought  to 
be  charged  ai  a  partner,  the  participation  in  the  profits  being  a 
most  important  dement  in  determining  the  question,  but  not  being 
in  itself  decisive ;  the  test  being,  in  the  language  of  Lwd  Wens- 
tfn>ALB,  whether  it  ia  such  a  participation  in  the  profits  as  to  ctm- 
stitute  the  relation  of  principal  and  agent  between  the  persons 
taking  the  profits  and  those  actually  canying  on  the  business. " 
Add.  on  Cont.  163. 

These  cases  were  decided  before  the  passage  of  the  act  of 
parliament  in  relation  to  partnerships.  But,  so  far  as  relates  to 
this  question,  in  a  subsequent  case,  BbamwxejL,  J.,  declared,  in 
effect,  that  the  act  was  only  declaratory  of  the  common  law,  as 
held  in  Cox  t.  Hiekman.    Holme  v.  Hammond,  L.  B.  7  Ex.  218. 

The  question  was  much  considered  in  Eastman  v.  Clark,  53  N. 
H.  276,  where  the  authorities  are  fully  collated  and  ably  reviewed. 
The  case  was  decided  in  1872.  The  conclusion  arrived  at  is  stated 
by  SuTTH,  J.,  asfollows:  "  The  real  ultimate  question  in  all  cases 
like  the  present  is  one  of  agency.  I>id  the  person  sought  to  be 
charged  stand  in  the  relation  of  principal  to  the  person  contract- 
ing the  debt  I    Participation  in  the  profits  is  not  ddoiBive  of  the 
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question ;  except  so  far  as  it  is  evidence  of  the  relation  of  princi* 
p&l  and  agent  between  the  persons  taking  the  profits  and  thoee 
actually  carrying  on  the  business.  Whether  such  relation  actual- 
ly exists  is  a  question  of  fact.  Upon  the  trial  of  that  question, 
proof  of  a  right  to  participate  in  the  profits  would  be  a  cogent 
and  often  practically  concltisiTe  piece  of  evidence  to  establish  the 
existence  of  that  relation,  but  there  is  no  sound  foundation  for  an 
arbitrary  rule  of  law  requiring  conrta  or  jurors  to  regard  partici- 
pation in  the  profits  as  a  decisive  test  which  will  in  all  instances 
necessitate  the  conclasion  that  the  participator  is  liable  for  the 
debts." 

In  the  absQice  of  any  known  stipulation  to  the  contrary,  every 
party  of  a  trading  firm,  within  the  scope  of  the  joint  bosineaa  in 
contemplation  of  law,  is  clothed  with  implied  authority  to  enter 
into  simple  contracts  on  behalf  of  the  firm  in  furtherance  of  the 
business  of  the  partnership,  and  thereby  bind  ea^h  member  of  the 
firm.  Where,  therefore,  as  in  the  case  of  Wocd  v.  VaUette,  7 
Ohio  St  172,  and  in  the  latter  case  of  Le^iett  v.  Hyde,  58  N.  T. 
272,  money  is  advanced,  to  be  used  in  a  trading  business,  and  re- 
turned in  a  year  with  a  share  of  the  profits  made  during  that 
time,  it  may  well  be  implied  that  the  business  was  conducted  on 
behalf  and  by  the  aathority  of  the  person  advancing  the  monqr 
and  sharing  the  profits,  for  it  is  to  the  continuing  trade,  in  the 
ordinary  way,  that  he  looks  for  his  profits. 

But  such  cases  are  plainly  distingaishable  from  one  where 
money  is  advanced,  to  be  embarked  in  a  single  transaction,  where 
no  credit  is  contemplated.  In  such  case  there  is  no  ground  for 
the  implied  authority  to  inour  debts,  such  as  exists  in  regard  to  a 
general  trading  business.    Add.  on  Cont.  161. 

In  the  case  before  us  it  is  obvious  that  it  was  not  contemplated 
in  the  arrangement  between  Childs  and  Potter  that  an;  indebted- 
ness should  be  incurred  in  the  purchase  of  hogs  for  the  contem- 
plated adventure,  to  which  the  whole  business  was  to  be  con- 
fined. There  is,  then,  no  ground  for  the  implication  of  authority 
from  Childs  to  incur  the  debt  in  question.  On  the  contrary,  such 
implication  is  rebutted  by  the  advancement  of  money  to  pay  for 
all  the  hogs  that  were  to  come  to  his  hands. 

Moreover,  CMlds  had  no  legal  interest  in  any  of  the  hogs  until 
they  were  delivered  to  him  at  the  cars,  nor  had  he  any  equitable 
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interest  in  hogg,  before  Boch  delivery,  that  were  boo^rt  by  Potter 
and  not  paid  for  by  money  received  from  Childs.  He  had,  tiien, 
DO  interest  whatever  in  the  hogs  bought  of  Harvey  on  credit, 
when  the  debt  to  him  waa  incurred ;  and  Potter,  before  deliveiy 
to  Childs,  might  have  sold  them  without  being  liable  to  Childs. 
The  fact  is  ^parent  that  it  was  the  understanding  of  the  parties 
that  Potter  had  bongbt  for  himself,  and,  if  need  be,  was  in  like 
manner  to  bay  enongb  more  hoga  to  make  two  car  loads ;  and  it 
cannot  be  doubted  that,  until  their  delivery  at  least,  all  the  hogs 
belonged  to  Potter  alone,  and  at  most  were  only  regarded  as  his 
ctmtribntion  to  the  enterpnse.  If  so  regarded,  the  case  is  like 
ttiat  of  Wilson  v.  "Whitehead,  10  M.  &  W.  503,  where  it  was 
agreed  between  three  parties  that  one  should  edit,  another  pnnt, 
and  the  other  publish  a  paper,  and  share  equally  in  the  net 
profits.  The  printer  was  to  furnish  the  paper  and  charge  the 
firm  at  cost  prices.  It  was  held  that  the  printer  alone  was  liable 
to  the  person  ox  v.tiom  he  bought  the  paper.  Passe,  B.,  said: 
"The  question  is,  did  the  other  defendants  authorize  Whitehead 
to  porchase  the  paper  on  their  aecoont  or  on  his  own.  It  appears 
to  me,  on  the  true  construction  of  the  contract,  that  the  latter 
was  the  case.  When  the  paper  was  in  his  possession  he  was  at 
liberty  to  have  appropriated  it  to  any  other  purpose." 

But  the  truth  is.  Potter  was  the  owner  of  the  hogs  until  they 
were  sold  by  Childa,  for  Childs  declined  to  take  any  interest  in  the 
h(^  other  than  as  security  for  the  money  advanced  by  him  to 
Potter.  Looking  to  the  whole  matter,  it  is  clear  that  the  trans- 
action was  a  loan  of  money  by  one  party  to  the  other,  on  the  se- 
curity afforded  by  the  possession  of  the  hoga.  Childs,  therefore, 
was  the  mere  pledgee  of  the  hogs,  with  a  power  of  sale  by  agree- 
ment of  the  parties,  and,  as  sach,  had  only  special  proper^  in  the 
hogs.  The  general  property  in  the  hogs,  from  first  to  last,  re- 
miuned  in  Potter.  He  was  the  owner,  and  if  they  had  died  on  the 
WKy  to  market,  without  the  fault  of  Childs,  the  loss  would  have 
fallen  upon  Potter,  both  by  the  positive  agreement  of  the  partieo, 
and  the  legal  effect  of  the  transaction  betwe^i  them  as  bailor  and 
bailee. 

There  was,  then,  strictly  speaking,  no  mutuality  or  conunnnily 
of  interest  between  them  in  the  hogs.  Childs  had  no  interest  in 
them  other  than  as  security  for  a  debt,  and  to  find  in  half  the 
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pioflts  of  their  sale  the  measure  of  his  reward  for  the  use  of  his 
money,  to  be  paid  out  of  Potter's  property. 

The  relation  of  the  parties  was  that  of  debtor  and  creditor,  of 
bailor  and  bailee,  and  not  that  of  partners.  They  had  no  mutual 
interest  in  the  hogs  in  common  as  principals  or  proprietors,  nor 
was  either  acting  as  principal  for  himself  and  agent  for  the  other. 
If,  however,  that  relation  could  be  said  to  exist  after  the  hogs 
were  delivered  to  Childs,  there  is  no  groond  for  an  inference  that 
the  debt  to  Harvey,  previously  contracted  by  Potter,  was  in< 
curred  upon  the  authority  of  Childs.  On  the  contrary,  the  facts 
rebut  any  implication  of  such  authority,  and  are  consistent  only 
with  the  supposition  that  the  debt  was  incurred  without  authority 
from  Childs,  who  was  doubtless  no  less  surprised  to  learn  of  the 
debt  than  Harvey  was,  after  the  failure  of  Potter,  to  find  the 
existence  of  a  rule  of  law  under  which  he  had  unwittingly  given 
credit  to  another  and  responsible  party.  We  may,  in  conclusion, 
therefore,  well  adopt  in  this  case  the  language  of  Judge  Story 
(Part.,  sec.  36) :  "Now,  it  is  incumbent  upon  those  who  insist 
that  a  partnership  exists  between  the  parties,  as  to  third  persons, 
by  mere  operation  of  law,  in  opposition  to  their  own  intention,  to 
establish  that  in  the  given  case,  under  all  the  circumstances,  there 
is  such  a  rule,  and  that  it  is  strictly  applicable. ' ' 

This  disposes  of  the  material  questions  made  by  the  record. 
The  court  of  common  pleas  gave  judgment  in  favor  of  the  plain* 
tiff,  against  both  Childs  and  Potter. 

The  District  Court,  on  error  reversed  the  judgment  as  to 
Childs.  It  follows  that  the  judgment  of  the  District  Court  most 
be  affirmed. 

Judgment  accordiTiglj/. 


Tuts  of  a  Partnership — Holding  Out* 
FLETCHBB  v.  PULLEN. 
70  Md.  305, 16  Atl.  Bep.  887,  U  Am.  St.  Bep.  355.     1889. 
Appeal  from  circuit  court,  Dorchester  county- 
Argued  before  MnjiSB,  Robinson,  lavDia,  Stomb,  Betjji  and 
If oShxbbt,  JJ. 
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Mnjja,  J.  The  plaintifftt,  who  are  anrserymen  in  Milford, 
Del.,  sued  Bramble  &  Fletcher,  as  partners  in  the  same  business 
at  Cambridge,  in  this  state,  for  fruit  trees  sold  and  delivered  to 
them  in  the  autumn  of  1886.  Bramble  died  before  the  trial,  and 
Flet^er  defended  upon  the  ground  that  he  was  not  a  partner. 
The  exceptions  relate  mainly  to  the  admissibility  of  evidence  upon 
the  question,  not  whether  Fletcher  &  Bramble  were  actually  part- 
ners inter  sese,  but  whether  Fletcher  had  held  himself  out,  or  had 
permitted  himself  to  be  held  out,  as  a  partner,  so  as  to  become 
responsible  to  third  parties.  The  law  on  this  subject,  well  estab- 
lished by  authority,  may  be  stated  thus:  "The  ground  of  liabil- 
ity of  a  person  as  partner  who  is  not  so  in  fact  is  that  he  has  held 
himself  out  to  the  world  as  such,  or  has  permitted  others  to  do 
BO,  and  by  reason  thereof  is  estopped  from  denying  that  he  is  one 
as  againjrt  those  who  have  in  good  faith  dealt  with  the  firm,  or 
with  him  as  a  member  of  it  But  It  must  appear  that  the  person 
dealing  with  the  firm  believed,  and  had  a  reasonable  right  to  be- 
lieve, that  the  party  he  seeks  to  hold  as  a  partner  was  a  member 
of  the  firm,  and  that  the  credit  was  to  some  extent  induced  by  this 
belief.  It  must  also  appear  that  the  holding  out  was  by  the  party 
Bought  to  be  charged,  or  by  his  authority,  or  with  his  knowledge 
or  sasent.  This,  where  it  is  not  the  direct  act  of  the  party,  may 
be  inferred  from  circumstances,  such  as  from  advertisements, 
shop  bills,  signs,  or  cards,  and  from  various  other  acta  from  which 
it  is  reasonable  to  infer  that  the  holding  out  was  with  his  author- 
ity, knowledge,  or  assent ;  and  whether  a  defendant  has  so  held 
himself  out,  or  permitted  it  to  be  done,  is  in  every  case  a  question 
of  fact,  and  not  of  law":  Thomas  v.  Green,  30  Md.  1;  I 
Lindl.  Partn.  45 ;  Thompson  v.  Bank,  111  U.  S.  536,  537,  4  Sup. 
Ct  Bep.  689 ;  5  Wait,  Act.  &  Def .  113,  114.  These  general  rules 
apply  to  the  present  case. 

The  evidence  shows  that  there  was,  in  or  near  Cambridge,  a 
fruit  farm  and  noisery  on  about  15  acres  of  Fletcher's  land, 
which  Bramble  had  occupied  and  managed  from  the  year  1881  to 
1887.  The  plaintiffs  then  proved  that  in  October  and  November, 
1886,  they  received  several  letters,  postal  cards,  telegrams,  and 
oiroularB  from  Cambridge,  signed,  "Fletcher  &  Bramble,"  repre- 
Beuting  them  to  be  partners,  and  the  envelopes  in  which  the  let- 
ters were  enclosed  were  stamped  with  the  same  firm  name.  These 
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letters  contained  orders  for  fruit  trees,  and  the  first  of  tliem  gave 
a  reference  to  a  Mr.  Van  Horst,  formerly  of  Milford,  but  then  re- 
siding in  Cambridge.  The  plaintiffs  not  knowing  the  firm,  nor  by 
whom  the  letters  were  written,  wrote  to  Van  Horst  and  others,  in- 
quiring as  to  its  credit  and  standing,  and  in  reply  received  in- 
formatioQ  to  the  effect  that  Fletcher  was  entirely  responsible,  but 
that  Bramble  was  worth  nothing.  Upon  this  information,  and  re- 
ceiving no  intimation  that  Fletcher  was  not  a  partner,  they  filled 
the  orders  and  delivered  the  trees,  relying  upon  his  credit.  Each 
item  of  this  testimony  was  excepted  to  as  it  was  offered,  upon  the 
ground  that  these  letters,  circulars,  and  envelopes  were  written 
and  gotten  up  by  Bramble  without  Fletcher's  knowledge  or  con- 
sent We  think,  however,  they  were  aU  admissible,  not  because 
the  acts  and  declarations  of  Bramble  would  bind  Fletcher,  as  of 
course  they  would  not,  unless  he  was  an  actual  partner,  but  for 
the  purpose  of  showing  that  the  plainti&  believed,  and  had  good 
reason  to  believe,  that  he  was  a  partner,  and  that  they  trusted 
the  supposed  firm  upon  the  faith  of  his  responsibility.  To  prove 
this  was  an  important  link  in  the  plainti^*  case,  and  evidence 
tending  to  prove  it  was,  in  our  opinion,  admissible. 

The  plaintiffs  then  proved  that  an  advertisement  signed, 
"Fletcher  &  Bramble,"  calling  attention  to  their  nursery,  offering 
their  trees  for  sale,  and  soliciting  from  the  public  continuance  of 
confidence  and  orders,  was  published  in  two  weekly  newspapers  of 
Cambridge,  where  Fletcher  lived,  for  three  mouths  during  the 
year  1884.  In  one  of  these  papers  there  was  also  a  local  notice  of 
the  advertisement.  These  were  also  prepared,  inserted,  and  paid 
for  by  Bramble,  without  Fletcher's  knowledge ;  but  it  was  proved 
that  during  the  time  of  their  publication  he  was  a  subscriber  to 
both  papers,  and  they  were  regularly  sent  him.  There  is  also 
clear  proof  that  he  actually  knew  of  them  while  they  were  being 
published,  and  never  inserted  in  either  of  the  papers  any  denial 
of  the  partnership.  From  all  this  it  was  competent  for  a  JU17' 
to  infer  that  be  was  held  out  to  the  public  by  Bramble  as  a  i>art- 
ner,  with  his  knowledge  and  assent;  and  we  are  of  opinion  the 
plaintiff  were  entitled  to  prove  this,  though  they  never  saw  the 
advertisemaits,  and  were  not  influenced  by  them  in  trusting  the 
firm.  They  had  already  proved  they  had  so  trusted  it  in  good 
faith,  and  upon  good  groonda,  and  we  think  they  had  the  right 
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to  resort  to  these  anteeedect  adTertisements,  and  to  this  proof,  for 
the  purpose  of  showiug  that  Fletcher  had  been  so  held  ont  to  the 
public  with  his  knowledge  and  assent.  It  was  evidence  to  go  to 
the  jury  npon  that  anbject,  and,  if  uncontradicted,  wonld  have 
made  'h^■m  a.  partner,  at  least  as  to  all  third  parties  who  had 
trusted  the  firm  in  good  faith  apon  that  supposition.  Having 
knowledge  of  these  advertisements,  it  was  his  du^  to  deny  the 
partnership,  if  he  wished  to  escape  liabili^.  But  what  was  he  to 
do,  and  how  muchf  We  do  not  say  he  was  under  a  legal  obliga- 
tion to  publish  a  repudiation  of  the  partnership  in  tlie  same  news- 
papers, or  in  any  other,  though  this  would  seem  to  be  a  very  ob- 
vious and  the  most  efficient  mode  of  proclaiming  such  denial,  and 
the  fact  that  he  failed  so  to  do  was  a  circumHtance  to  go  to  the 
jury.  But  we  take  it  that  the  rule  upon  this  subject,  stated  by 
a  very  eminent  jnrist,  is  reasonable  and  just :  "If  one  is  held 
out  as  a  partner,  and  he  knows  it,  he  is  chargeable  as  one,  unless 
he  does  all  that  a  reasonable  and  honest  man  should  do,  under 
similar  circumstances,  to  assert  and  manifest  his  refusal,  and 
thereby  prevent  innocent  parties  from  being  misled."  Pars. 
Partn.  "134.  It  foUo^ra  that  the  court  below  was  right  in  ad- 
mitting all  the  evidence  offered  by  the  plaintiff,  and  in  rejecting 
the  defendant's  first  prayers.  In  regard  to  his  second,  third 
and  fourth  prayers,  all  that  need  be  said  is  that  the  propodtiona 
they  contain  are  all  embraced  in  his  fifth  prayer,  which  the  court 
granted  with  a  single  modification,  to  wliich  we  see  no  valid 
objection. 

We  come  now  to  the  mlinga  excluding  certain  evidence  of- 
fered by  the  defendant  to  show  and  sustain  his  denial  and  r»- 
pndiation  of  the  partnership.  His  own  testimony  was  to  the 
effect  that  Bramble  was  simply  his  tenant  of  the  land  for  the 
term  of  six  years  from  1881;  that  Bramble  had  a  fruit  tree 
nursery  on  the  land,  but  he  himself  had  nothing  to  do  with  it, 
and  never  ^tered  into  a  contract  of  pfuinership  with  Bramble, 
either  written  or  verbal,  in  the  nursery  business,  or  any  other; 
that  he  never  held  himself  out  as  such  partner,  and  never  lent  his 
name,  or  authorized  the  use  of  it  by  Bramble,  with  reference  to 
this  business,  or  any  other,  that  he  never  knew  of  the  letters,  cir- 
culars, and  envelopes  written  and  used  by  Bramble  until  they 
were  produced  in  court  at  the  trial  j  that  the  advertisements  and 
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local  notice  were  inserted  withoat  his  knowledge  or  consent,  and 
he  never  knew  anTthing  about  tliem  until  they  appeared  in  the 
papers;  that  lie  never  put  himself  to  the  trouble  and  expense  of 
publishing  in  these  papers,  or  in  any  others,  a  contradiction  of 
the  advertisementB,  but  had,  on  all  occasions,  to  town  people  and 
country  people,  when  the  subject  was  mentioned  to  him,  and 
often  when  it  was  not,  denied  the  existence  of  any  partnership, 
and  repudiated  the  adTertisements  as  unauthorized  by  him.  All 
this  was  allowed  to  go  in  without  objection,  but  it  is  to  be  ob- 
serred  that  he  admits  he  knew  of  the  advertisements  which  clearly 
and  publicly  proclaimed  the  partnership,  and  never  published  in 
any  newspaper  any  denial  of  it.  We  have  said  he  was  under  no 
legal  obligation  to  make  publication,  but  that  it  was  his  duty  to 
do  aU  that  a  reasonable  and  honest  man  should  do,  under  similar 
clrcnmstancea,  to  manifest  his  denial.  This  is  the  important  quea- 
tion  in  the  case,  and  it  was  one  solely  for  the  jury  to  determine. 
On  this  issue  of  fact  he  was  entitled  to  adduce  all  the  evidence  he 
eonld,  leaving  it  for  the  jury  to  decide  whether,  upon  the  whole 
of  it,  th^  thought  he  had  done  all  that  a  reasonable  and  honest 
man  ought  to  have  done.  Under  this  rule,  he  was  entitled  to  the 
benefit  of  any  evidence  in  corroboration  of  his  own  testimony 
which  tended  to  prove  the  publicly  of  his  denial.  Now,  in  ad- 
dition  to  his  own  general  evidence  on  this  subject,  he  offered  to 
prove,  (1)  by  the  editor  of  one  of  the  papers  in  which  the  ad- 
vertisement and  notice  appeared,  that,  when  the  witness  called 
upon  him  to  pay  for  the  same,  he  refused  to  do  so,  repudiated  all 
partnership  with  Bramble,  declared  be  had  nothing  to  do  with 
Bramble's  business,  and  would  have  nothing  to  do  with  his  bills. 
(2)  By  the  postmaster  of  Cambridge,  that  soon  after  the  pub- 
lication of  the  advertisements  witness  delivered  to  Fletcher  cer- 
tiun  mail  matter  addressed  to  "Fletcher  &  Bramble,"  but  he  re. 
turned  it  unopened,  and  refused  to  accept  the  same, — ^telling  wit- 
ness he  had  nothing  to  do  with  Bramble's  business,  and  was  no 
partner  of  his.  (3)  That  in  July,  1885,  he  and  Bramble  were 
sued  as  partneni  by  the  steamboat  company  before  a  magistrate 
in  Cambridge,  on  a  bill  for  freight ;  that  there  was  a  crowd  at 
the  trial,  and  he  resisted  the  suit,  and  refused  to  pay  the  account, 
on  the  ground  that  he  had  nothing  to  do  with  Bramble's  business ; 
that  the  magistrate  gave  judgment  in  his  favor,  tmd  the  case 
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was  much  dlBcussed  in  tb.e  commanity,  especially  by  the  steam- 
boat  agent,  who  made  great  complaint  because  the  magistrate  had 
decided  in  his  favor. 

In  our  opinion,  these  items  of  evidence  should  have  been  ad- 
mitted. It  is  not  for  this  court  to  pass  upon  their  weight  or  ef- 
fect, no  matter  how  slight  or  inadequate,  as  a  denial  of  the  part- 
nership publicly  proclaimed  in  the  newspapers,  we  may  deem 
them  to  be.  This  is  a  matter  sole^  for  the  jury.  Our  duty  is 
simply  to  determine  the  question  of  their  admisaibiiity  as  evi- 
dence, and  we  think  the  court  erred  in  rejecting  them.  We  are 
also  of  the  opinion  that  the  agre^nent,  or  "lease,"  as  it  is  called, 
between  Fletcher  and  Bramble,  for  the  land  upon  which  the 
nursery  was  carried  on,  should  have  been  admitted.  It  was  part 
of  the  defendant's  case,  to  prove  that  he  was  not  an  actual  part- 
ner with  Bramble.  This  agreement  was  admissible  for  that  pur- 
pose, if  he  eould  show  that  by  its  true  construction  it  merely 
created  the  relation  of  landlord  and  tenant  between  them.  The 
error  in  rejecting  the  items  of  evidence  referred  to  requires  us  to 
reverse  the  iuffement,  and  award  a  new  trial.  But  in  view  of  the 
fact  that  the  court  below  acting  as  a  jury  found  for  the  plaintiff, 
notwithstanding  they  had  granted  the  defendant's  fifth  prayer, 
in  which  all  his  own  testimony  in  denial  of  the  partnership  was 
expressly  submitted  to  the  consideration  of  the  judges,  we  think 
each  party  should  be  required  to  pay  his  own  costs,  both  in  this 
court  and  in  the  court  below. 

Judgment  reversed,  each  party  to  pf^  his  own  costs  in  this 
court  and  in  the  court  below,  and  new  trial  awarded.    , 
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PRINCIPLES   REGULATING    PARTNERSHIP  DURING   EXISimCE.* 

Nature  of  Partner's  Interest  in  Firm  Capital. 

STAATS  v.  BRISTOW. 

73  N.  7.  264.      1878. 

FoLOER,  J.  The  defendant  had  the  possession  of  certain  per- 
sonal property,  to  which  the  plaintiff  claims  that  he  was  entitled. 
It  was,  of  course,  incumbent  upon  the  plaintiff  to  show  and  es- 
tablish his  title.  He  showed  that  he  was  the  purchaser  at  a  sher- 
iff's sale.  The  certificate  ^ven  by  the  sheriff  does  not  say  that 
the  plaintiff  bought  the  property  itself;  it  says  that  he  bought, 
only,  all  the  right,  title,  and  interest  which  Joseph  Stockbridge 
had  in  it  on  the  30th  November,  1874.  The  sheriff's  return  on 
the  execatioD  upon  which  he  sold  is  the  same.  The  execution  on 
which  the  sale  took  pla^e  directed  a  sale  of  the  property  of  the 
defendants  therein  named,  who  were  the  Stockbridge  above 
named,  and  his  copartner,  M&rtin ;  but  the  property  pointed  at 
was  what  they  owned,  or  either  of  them  owned,  on  a  day  named, 
to  wit:  on  the  9th  December,  1874;  and  before  that  day,  to  wit: 
on  the  fourth  day  of  that  month,  the  defendants  in  the  execution 
had  assigned  the  property  to  the  defendant  in  this  action  in 
trust  for  all  of  their  creditors. 

So  it  is  apparent  that  the  plaintiff  did  not  buy  the  property 
itself,  specifically;  but  only  the  interest,  right,  and  title  which 
Stockbridge  had  in  it.  Now  the  interest  which  he  had  in  it  waa 
that  of  one  of  two  partners ;  as  the  property  waa  part  of  the 
assets  of  a  copartnership  firm  of  which  he  was  a  member.  The 
interest  of  a  member  of  such  a  firm  in  the  assets  of  it  is  the  share 
to  which  he  is  entitled  by  the  terms  of  the  copartnership,  in  tho 

•  See  Sees.  618-537,  ToL  4,  Cyclopedia  of  Law. 
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surplus  of  tJioae  assets  remaming  after  all  partnership  debts  are 
fully  paid.  It  api>ear8  in  this  case  that  the  firm  was  insolvent; 
that  its  debts  much  exceeded  its  assets ;  that  there  never  could 
arise  a  snrplus.  So  the  interest  of  Stockbridge,  as  an  individual, 
in  this  property  was  nothing ;  and  so  the  plaintiff  got  nothing 
for  his  purchase. 

The  force  of  these  views  is  resisted  by  the  plaintiff  thus:  It  is 
claimed,  and  rightly,  that  one  partner  may  sell  and  transfer  the 
entirely  of  any  particular  personal  effects  and  property  of  the 
partnership  for  purposes  within  the  scope  of  the  business,  and 
can  make  sale  to  a  creditor  of  the  firm  in  payment  of  a  debt  due, 
without  the  knowledge  or  consent  of  another  partner,  though 
the  firm  be  insolvent  and  thereby  a  preference  be  given  to  the 
creditor  vendee.  Then,  it  ia  claimed  that  the  law  may  do  what- 
ever one  partner  can  do.  Let  it  be  granted  that  it  may,  for  this 
occasion,  though  we  do  not  concede  it  as  a  universal  principle. 
The  law  has  not  in  this  case  undertaken  to  do  that.  The  attach- 
ment, under  which  it  is  claimed  that  the  first  step  was  taken 
toward  doing  that  was  not  against  this  property  specifically,  nor 
was  it  against  the  property  of  the  firm.  It  was  ag^nst  the  prop- 
erty of  Stockbridge,  What  was  the  property  of  Stockbridge  t 
It  was  what  be  owned  in  individual  right,  and  it  was  his  interest 
in  the  property  of  his  partnership.  What  that  interest  was  has 
already  been  shown.  So  that  the  law  did  not  undertake  to  do, 
nor  has  it  done,  more  than  to  sell  for  the  benefit  of  a  firm  credi- 
tor, the  property  of  Stockbridge.  We  speak  now  of  what  was  done 
by  virtue  of  the  attachment  alone.  The  action  was  against  both 
partners,  and  both  were  brought  into  court.  But  if  both  had  not 
been  brought  into  court,  and  judgment  had  been  got,  and  execu- 
tion issued  directed  te  be  levied  upon  the  sole  property  of  the 
one  served,  and  upon  the  joint  property  of  both,  the  law  would 
have  undertaken  to  do  what  we  admit  one  partner  can  do ;  and 
if  this  joint  property  had  been  levied  upon  before  the  assign- 
ment to  defendant,  and  bad  been  sold  to  the  plaintiffs  in  the 
execution,  or  to  one  of  them,  and  the  avails  paid  over,  the  law 
would  have  succeeded  in  doing  just  what  one  partner  could  have 
done.  The  law  must  seek  the  end  desired  by  the  legal  path,  just 
as  the  sin^e  partner  must.  The  path  was  not  by  an  attachment 
against  the  property  of  one  partner  who,  by  his  personal  sitna^ 
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tion,  was  olmoxious  to  that  process.  That  could  issae,  bat  not 
against  joint  property;  ODly  against  individual  property;  and 
individual  property  was  only  tlie  interest  in  a  surplus. 

These  views  do  not  confiict  with  Van  Brunt  v.  Applegate,  44 
N.  T.  54^  on  whicli  the  appellant  much  relies,  and  we  do  not 
express  any  opinion  upon  what  was  there  held. 

The  judgment  appealed  from  should  be  affimud. 


SINDELAHE  v.  WALKEE. 
IST  lU.  43,  ^  N.  E.  Rep.  59, 31  Am.  St.  Rep.  353.    1891. 

The  plaintiff  Sindelare  and  one  Hubka  had  been  partners  in 
the  dry  goods  bosinesB,  and  while  bo  they  gave  a  chattel  mort- 
gage on  their  stock  to  Walker.  Sindelare  broi^ht  this  action 
against  Walker  and  Hubka  (though  he  discontinued  as  to  the 
latter),  chaining  that  by  collusion  between  them  there  had  been 
a  fraudulent  foreclosure  of  the  mortgage  by  Walker  and  a  pur- 
chase of  the  stock  by  Hubka,  and  that  thereby  he,  the  plaintiff, 
had  been  wrongfully  deprived  of  his  interest  in  the  goods,  profits 
and  good  will  of  the  business. 

The  court  below  sustained  a  demurrer  to  his  declaration,  and 
he  brou^t  error. 

Wilkin,  J.  (After  stating  the  facts.)  There  is  no  averment 
that  the  copartnership  between  plaintiff  and  Hubka  has  been 
dissolved,  or  any  setUement  whatever  had  of  their  partnership 
affairs.  The  declaration,  therefore,  not  only  fails  to  show  any 
individual  title  or  ownership  in  plaintiff  to  said  property,  part- 
nership business,  or  the  profits  or  good  will  thereof,  which  he 
says  he  lost,  but  affirmatively  discloses  a  state  of  facts  from 
which  it  appears  that  he  had  only  a  cfunmunify  of  interest 
therein  with  his  partner,  who  consented  to  said  transfer  and  all 
that  was  done  by  defendant.  A  partner's  right  to  partnership 
property  is  an  ownership  of  all  the  asKts  of  the  firm,  sub- 
ject to  the  ownership  of  every  other  copartner,  all  the  partners 
holding  all  of  the  firm  assets  subject  to  the  payment  of  the  part- 
nership debts  and  liabilities:  Parscou  on  Partnership,  350.    It 
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18  clear,  therefore,  that  the  indiTidaal  interest  of  one  partner 
in  the  Ann  property  and  bnsinesa  can  only  be  ascertained  by  a 
settlement  of  the  partnership:  Bopp  t.  Fox,  63  JR.  540;  Chan- 
dler V.  Lincoln,  52  lU.  77;  Menagh  v.  "WhitweU,  52  N.  T.  146  j 
11  Am.  Rep.  683.  Thia  rale  applies  to  the  interest  of  a  partner 
in  the  profits  or  good  will  of  the  partnership  bnainess,  as  well 
as  to  the  tangible  assets  of  the  firm.  Until  plaintiff's  actual  inter* 
est  Id  the  partnership  has  been  determined,  there  can  be  no  ascer- 
tainment of  his  dunagea:  Backmaster  t.  Qowen,  61  DL  153; 
Sweet  V.  Morriaon,  103  N.  Y.  235. 

We  are  clearly  of  the  opinion  that,  on  the  facta  stated  in  hia 
declaration,  plaintiff  has  no  standing  in  a  court  of  law.    ,    .    . 

Affirmed. 


Beai  Estate  as  Firm  Property.* 

PAIGE  T.  PAIGE. 

71  Iowa  318,  33  N.  W.  Rep.  360,  60  Am.  Rep.  799.    1837. 

On  February  2,  1880,  Simon  6.  and  John  A.  Paige,  being  in 
partnership,  under  the  firm  name  of  S.  B.  &  J.  A.  Paige,  bongjit 
certain  mill  property  with  partnership  funds  but  took  the  title 
in  their  individual  names.  On  February  6,  1880,  they  united 
with  R.  F.  Paige  and  E.  W.  Dizqp  to  form  a  new  firm  to  be 
known  as  Paige,  Dixon  &  Co.  The  partnership  artdcles  pro- 
vided that  one-foorth  interest  in  the  milling  property  should 
be  coav^ed  to  each  of  the  new  partners  upon  their  paying  an 
agreed  sum.  The  new  firm  took  possession  of  the  property,  oper- 
ated and  improved  it.  In  August,  1881,  B.  F.  Paige  died  and 
S,  B.  and  J.  A.  Pwge  acquired  his  interest  in  the  property,  the 
business  being  continned  under  the  former  name,  until  the 
death  of  S.  B.  Paige.  At  his  death,  the  firm  and  all  meaabers 
thereof  were  insolvent.  The  widow  of  S.  B.  Pfuge  claimed 
dower  in  the  milling  property.  The  heirs  of  S.  B.  Paige,  his 
administrator,  J.  A.  Paige,  Dixon,  and  Brown,  a  creditor,  were 
all  made  parties.  The  widow's  claim  being  denied^  she  and  the 
administrator  appealed. 

•  See  Beci.  61M31,  VoL  4,  Cyelopedla  of  Iav. 
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BoTHBOCK,  J.  (After  stating  the  facts.)  The  parol  evidence 
in  the  case  shows  quite  conclnsivel^  that,  at  the  time  the  con- 
veyance of  the  property  was  made,  S.  B.  Paige  stated  that  the 
purehaae  was  made  by  the  partnership  of  S.  B.  &  J.  A.  Paige, 
and  the  property  belonged  to  the  partnership,  and  he  desired 
the  deed  to  be  made  in  the  name  of  the  partnership ;  but  that, 
under  the  advice  of  counsel,  it  was  made  in  the  individual 
names  of  the  members  of  the  firm,  so  that,  if  the  property  should 
be  subsequently  sold,  it  would  not  be  necessary  to  prove  who 
were  the  proper  parties  to  join  in  a  conveyance. 

This  evidence,  and  all  of  the  other  parol  evidence  tending  to 
show  that  the  property  was  purchased  and  paid  for  by  the  part- 
nership, is  objected  to  by  counsel  for  the  plaintifiF  upon  the 
ground  that  a  written  conveyance  of  real  estate  cannot  be 
varied  by  parol  It  is  insisted  that  such  evidence  is  incom- 
petent, under  the  statute,  which  provides  that  "conveyances  to 
two  or  more,  in  their  own  right,  create  a  tenancy  in  common, 
unless  a  contrary  intent  is  expressed."  Code,  §  1939.  And 
the  following  provisions  of  the  code  are  also  relied  upon:  Sec- 
tion 1934:  "Declarations  or  creations  of  trust  or  power,  in 
relation  to  real  estate,  must  be  executed  in  the  same  mi*""'"'  as 
deeds  of  conveyance ;  but  this  provision  does  not  apply  to  trusts 
resulting  from  the  operation  or  construction  of  law."  Sections 
3663  and  3664  provide  that  qo  evidence  of  any  contract  for  the 
creation  or  transfer  of  any  interest  in  lands  (except  leases  for  a 
term  not  exceeding  one  year)  shaU  be  competent,  "unless  in 
writing,  signed  by  the  party  to  be  chained." 

Appellant  concedes  that,  if  the  property  had  been  ptdd  for 
with  partnership  money,  and  one  of  the  partners  had  taken  the 
title  to  the  whole,  there  would  be  a  resulting  trust  for  the  benefit 
of  the  firm.  But  it  is  claimed  that,  as  each  received  the  legal 
title  to  just  the  shace  he  was  equitably  entitled  to,  there  can  be 
no  resulting  trost.  The  evidence  in  the  case  shows  quite  satis- 
factorily that  payment  for  the  property  was  made,  not  with  the 
money  of  each  individual  partner,  but  with  the  undivided  money 
of  the  partnership.  It  seems  to  us  it  is  wholly  inunaterial 
whether  the  conveyance  was  made  to  one  or  both  the  partners. 
The  law  recognizes  Uie  partnerahip  as  a  person  distinct  from  the 
individual  members  of  the  firm,  and,  this  person  or  partneiv 
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ship,  having  paid  its  money  for  the  propertj',  there  was  a  MBult- 
ing  tnut  in  its  favor,  no  matter  in  whose  name  the  title  was 
taken. 

In  the  notes  to  Coles  t.  Coles,  1  Amer.  Lead.  Cos.  (Hare  &  W.) 
487,  it  is  said:  "If  land  is  bought  with  partnership  fnnds,  and  is 
brought  into  the  business  of  the  firm  and  used  for  its  purposes, 
it  will  be  considered  as  partnership  stock,  in  whose  name  soever 
the  legal  title  may  be  unless  there  be  distinct  evidence  of  an 
intention  to  hold  it  separately,  snch  as  an  express  agreement  in 
the  articles  of  copartnership,  or  at  the  time  of  the  purchase,  or 
the  fact  that  the  price  is  chained  to  the  partners  respectively  in 
their  several  accounts  with  the  firm;  for  snch  arrangements 
would  operate  as  a  division  and  distribution  of  so  much  of  the 
fnnds,  and  each  would  take  his  share  divested  of  any  implied 
trust;  but  the  mere  cirenmBtances  that  the  conveyance  was  to 
them  expressly  as  tenants  in  common,  would  not,  of  itself,  he 
sufficient  to  rebnt  the  trust." 

In  2  Stoiy,  Eq.  §  1207,  it  is  said:  "Where  real  estate  is  pur- 
chased for  partnership  purposes,  and  on  partnership  account, 
it  is  wholly  immaterial,  in  view  of  a  court  of  equity,  in  whose 
name  or  names  the  purchase  is  made  and  the  conveyance  taken — 
whether  in  the  name  of  one  partner,  or  of  all  partners;  whether 
in  the  name  of  a  stranger  alone,  or  a  stranger  jointly  with  one 
partner.  In  all  these  cases,  let  the  legal  title  be  vested  in  whom 
it  may,  it  is  in  equity  deemed  partnership  property,  not  subject 
to  survivorship,  and  the  partners  are  deemed  the  csstuis  que  trust 
therefor. ' ' 

This  court  has  frequently  held  that  where  land  is  purchased 
with  partnership  funds,  and  intended  to  be  used  for  partner- 
ship purposes,  it  is  to  be  treated  as  personal  assets  of  the  part- 
nership. Evans  v.  Hawley,  35  Iowa  83 ;  Hewitt  v.  Bankin,  41 
Iowa  35;  and  other  cases.  In  such  case  the  trust  is  not  an 
express  one,  but  is  implied  or  results  from  the  operation  or  con- 
struction of  the  law,  and  is  within  the  exception  named  in  sec- 
tion 1934  of  the  code,  and  such  a  trust  may  be  shown  by  parol 
evidence.  York  v.  Clemens,  41  Iowa  95;  Cotton  v.  Wood,  25 
Iowa  43 ;  Pairchild  v.  Pairchild,  64  N.  Y.  471. 

The  cases  of  Hale  v.  Henrie,  2  Watts,  143,  27  Am.  Dec.  2S9; 
Kramer  v.  Arthuis,  7  Fa.  St.  165,  and  Ridgway's  Appeal,  15 
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Pa.  St  177,  53  Am.  Dec.  586,  hold  that,  "where  partners  iDtend 
to  bring  real  estate  into  the  partnership,  their  intention  must  be 
mamf^ited  by  deed  or  writing  placed  on  record,  that  purchasers 
and  creditors  may  not  be  deceived.  This  rule  is  doubtless  cor- 
rect, 80  far  as  the  rights  of  innocent  purchasers  without  notice 
are  involved;  but  this  court  is  committed  to  the  doctrine  above 
announced,  that  a  purchase  of  real  property  with  partnership 
funds,  and  investing  the  title  in  a  person  or  persons  other  than 
the  parinership,  creates  a  resulting  tmst  in  favor  of  the  part- 
nership, and  the  facta  necessary  to  establish  the  trust  may  be 
shown  by  parol. 

The  evidence  that  the  property  involved  in  this  case  was  paid 
for  by  the  firm  of  S.  B.  &  J.  A.  Paige  is  clear  and  satisfactory. 
It  consists  of  the  declaration  of  S.  B.  Paige,  made  when  the  - 
deed  was  execated,  and  the  recitals  in  the  articles  of  partner- 
ship entered  into  within  a  few  days  after  the  deed  was  made, 
and  the  subsequent  acts  of  both  of  the  grantees  in  the  deed  in 
the  management  and  use  made  of  the  property. 

2.  The  defendant  Brown  is  a  creditor  of  the  firm  of  Paige, 
Dixon  &  Co.,  and  attached  the  property  in  controversy  in  an 
action  upon  his  claim.  His  counsel  submitted  an  argument  in 
the  cause,  the  drift  of  which  seems  to  be  a  claim,  that  he,  as  a 
creditor  of  that  firm,  is  entitled  to  a  preference  over  the  cred- 
itors of  the  firm  of  S.  B.  &  J.  A.  Paige  in  the  property  in  contro- 
versy. It  would  be  improper  to  determine  that  question  in  this 
appeal. 

3.  The  administrator  of  S.  B.  Paige  appealed,  and  claims  that 
the  debts  against  the  estate  were  contracted  while  the  title  to  the 
property  was  in  the  decedent,  and  on  the  faith  and  credit  of  the 
same.  He  insists  that  the  equities  of  these  individaal  creditors 
should  not  be  ignored  for  the  benefit  of  the  firm  creditors.  But, 
as  the  property  in  controversy  is  assets  of  the  partnership,  it  is 
first  liable  to  the  payment  of  the  partnership  debts,  and  a  cred- 
itor of  one  firm  has  no  claim  thereon  until  such  debts  are  paid. 
Evanti  v.  Hawley,  35  Iowa  83. 

We  unite  in  the  conclusicm  that,  as  it  is  conceded  that  both  of 
the  partnerships  and  all  of  the  surviving  members  thereof  are 
insolvent,  the  plaintiff  is  not  entitled  to  a  dower  interest  in  the 
property  in  dispute.  Affirmed. 
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t'kB  Firm  Name  and  Oood  WUl  a»  Property* 

SNYDER  MANUTACTTJEING  Co.  v.  SNYDER. 

S4  Ohio  8t.  86,  43  N.  E.  Bep.  3Z5,  31  L.  B.  A.  S57.    1896. 

The  action  below  was  broa^  by  Andrew  Q.  Si^der  and 
William  A.  Snyder,  against  the  Snyder  Manafacturing  Com- 
pany, to  enjoin  tlie  use  by  the  defendant  of  the  name  "Snyder 
Manufacturing  Company,"  and  especially  the  use  of  the  word 
"Snyder"  in  that  name.  The  plaintifib,  who  are  now,  and  for 
aeveral  yean  past  have  been,  engaged  in  businesB  as  manufactur- 
ers of  certain  kinds  of  goods  at  the  city  of  Piqua,  in  this  state,  for 
many  years  before  carried  on  the  same  kind  of  a  buaines  at 
Ashtabula,  also  in  this  stat«,  and  by  their  skill  and  attention  to 
bosineas  established  a  valuable  reputation  in  their  busiaess, 
which  was  carried  on  under  the  name  of  Si^der  &  Son.  Then, 
on  the  7th  dsy  of  September,  1887,  they  and  two  other  persons 
formed  a  copartnership  with  W.  H.  Bradley,  who  was  the  owner 
of  a  manufactory  at  Ashtabula^  employed  in  the  manufacture 
of  goods  similar  to  those  made  by  the  plaintiffs,  for  the  purpose 
of  combining  the  business  of  the  parties,  and  thereafter  con- 
tinuing the  same  as  one  concern.  By  the  terms  of  the  partner- 
ship agreement,  Bradley  was  to,  and  did,  contribute  one-half  of 
the  capital,  and,  in  addition  thereto,  furnish  the  use  of  his 
manufactory  without  chai^re,  and  expend  at  least  $3,000  in  pat- 
ting the  same  in  repair,  as  an  oSaet  to  which  the  plaintiffs  were 
to,  and  did,  put  in  the  good  will  of  their  business,  and  they  and 
their  two  associates  were  to,  and  did,  contribute  the  other  half  of 
the  capital,  and  devote  their  time  and  skill  to  Qte  manufacture 
of  goods  and  the  general  management  of  the  business  of  the 
partnership;  Bradley  not  being  required  to  give  any  time  or 
attention  thereto.  This  copartnership,  which  carried  on  its  busi- 
ness under  the  firm  name  of  Snyder  Manufacturing  Com- 
pany, continued  for  a  period  of  three  years,  acquiring  under 
that  name  an  extensive  and  profitable  business,  and  a  good 
reputation;  and  at  its  termination  the  parties  being  unable  to 
effect  a  satisfactory  settlement,  the  plainti£b,  to  obtain  a  aettle- 

•  See  Bees.  624-62S,  ToL  <,  Crdopedla  of  Iav. 
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meet  of  its  affaira,  commenced  an  action,  in  which  a  receiver  was 
appointed  at  their  instance,  who  took  posseasion  of.  '-'r  e  partner- 
ship effects,  and  afterwards,  under  an  order  of  the  court  so 
directing  him,  sold  the  same,  with  the  good  will  of  i'ae  firm,  at 
public  sale.  The  order  of  sale  contained  an  express  provision 
that  the  pnrehaser  should  have  the  right  to  carry  on  the  busi- 
neas  as  the  saccessor  of  the  firm,  and  was  so  made  without  objec- 
tion from  any  of  the  partners,  all  of  whom  were  parties  to  the 
action.  The  plaintififo  uid  Bradley  were  competing  bidders  at 
the  sale,  when  the  latter,  bidding  more  than  his  competitors  for 
the  assets  and  good  will  of  the  firm,  and  being  the  highest  bid- 
der therefor,  became  the  purchaser.  The  sale  was  duly  con- 
firmed by  the  court,  and  the  proper^  transferred  to  Bradley, 
who  shortly  thereafter,  with  other  persons,  organized  a  corpora- 
tion under  the  laws  of  this  state,  with  the  name  of  the  "Snyder 
Manufacturing  Company,"  for  the  purpose  of  continuing  the 
business  at  the  manufactory  which  had  been  operated  by  the 
firm;  and  the  partnership  effects  and  good  will  that  Bradley 
had  purchased  were  transferred,  with  the  manufacturing  plant, 
to  the  corporation,  which  has  since,  in  its  corporate  name,  been 
doing  business  of  like  character  to  that  formerly  done  by  the 
copartnership,  and  claiming  to  be  its  successor.  That  manner 
of  conducting  its  business  by  the  corporation  was  enjoined  by  the 
judgment  which  it  is  sought  here  to  have  reversed;  and  whether 
there  should  be  a  reversal  or  not,  it  is  conceded,  depends  on  the 
effect  of  Bradley's  purchase  of  the  assets,  including  the  good  will 
of  the  partnership,  and  their  transfer  by  him  to  the  defendant 
corporation.  Did  the  defendant  in  that  w^  acquire  the  right 
to  carry  on  a  business  in  the  name  adopted  by  it,  like  that  which 
had  been  done  by  the  previonsty  existing  partnership,  and  as  its 
successor  t 

WiLUAUs,  J.  (after  stating  the  facts) :  Without  attempting 
an  accurate  or  exhaustive  definition  of  the  good  will  of  a  busi- 
neea,  it  may  be  said  that  it  practically  consists  of  that  favor- 
able disposition  or  inclination  of  persons  to  extend  their  patron- 
age to  the  business  on  account  of  the  reputation  it  has  estab- 
lished ;  and  as  the  business  is  always  associated  with  the  name 
under  which  it  is  conducted,  the  name  becomes  a  part,  and  often 
■n  important  part,  of  its  good  wilL    The  good  will  of  s  eopart- 
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nership  is  regarded  in  law  as  property,  constituting  a  part  of  its 
assets,  and  having  a  salable  value  in  connection  with  its  tangible 
property,  sometimes  exceeding  all  its  other  assets,  because  of  the 
advantages  afforded  a  purchaser  of  retaining  an  established  cos- 
torn,  and  enlarging  it  As  a  general  rule,  when  it  become  neces- 
sary to  sell  the  partnership  effects,  the  good  will  should  be  valued 
and  sold  with,  and  as  a  part  of,  them,  and  ordinarily  it  passes 
by  a  sale  of  them,  thoi^h  not  expressly  mentioned.  It  ia  well 
settled  that,  when  a  partner  sells  his  interest  in  the  business  to 
a  copartner,  without  a  reservation  or  exception  of  the  good  will, 
the  purchaser  is  entitled,  not  only  to  continue  the  business  in 
the  name  of  the  firm,  and  as  its  successor,  but  he  may  prevent 
the  selling  partner  or  other  person  from  carrying  on  bu^ess 
in  that  way ;  and  no  good  reason  is  apparent  why  the  same 
result  should  not  attend  a  purchase  of  the  entire  assets  and 
good  will  of  the  firm,  by  one  of  the  partners,  at  a  sale  thereof, 
made  under  an  order  of  court,  in  a  proceeding  to  which  the 
partners  were  parties,  especially  if  the  sale  be  so  made  at  their 
instance  and  for  their  benefit.  Indeed,  the  authorities  appear 
to  go  further,  and  maintain  that,  upon  the  dissolution  of  a 
copartnership,  there  being  no  agreement  between  its  members 
to  the  contrary,  the  conrt,  having  the  parties  before  it,  may 
order  the  good  will  to  be  aold  or  disposed  of  as  may  be  deemed 
most  advantageous  to  the  partners;  and  that  the  purchaser  at 
such  sale,  though  a  stranger  to  the  firm,  may  lawfully  continue 
the  use  of  the  firm  name  in  carrying  on  the  business  thereafter. 
And  that  seems  but  the  logical  result  of  the  rule  that  the  lights 
mentioned  belong  to  a  partner  who  becomes  a  purchaser  at 
such  sale ;  for,  in  order  to  insure  a  fair  sale,  all  bidders  should 
stand  upon  an  equality,  which  would  not  be  so  if  the  rights 
acquired  at  the  sale  were  to  be  varied  or  made  to  depend  upon 
the  relation  which  the  purchaser  had  sustained  to  the  partner- 
ship, or  other  individual  circumstance.  The  salable  value  of 
the  good  will  is  whatever  it  is  worth  in  the  market  when  open 
to  untranmieled  competition ;  and  when  brought  to  that  test  for 
the  benefit  of  the  partners  it  is  not  for  them  to  assert  that  the 
purchaser  obtained  less  than  they  authorized  to  be  sold  or 
induced  him  to  believe  he  was  buying. 
It  is  contended  ^hat  Bradley  did  not  become  the  owner  of 
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tne  good  will  of  tlie  late  firm  of  whidi  he  was  a  member,  by 
bis  purchase  at  the  receiver's  sale,  because  (1)  the  good  will  of 
the  plaiotiffs  was  put  into  the  firm  as  an  offset  to  the  use  of 
Bradley  'b  manufactory,  and  only  for  the  period  agreed  upon  for 
the  duration  of  the  partnership,  and  therefore,  at  the  expira- 
tioQ  of  that  period  the  plaintiff  were  reinvested  with  their 
good  will,  as  was  Bradley  with  the  possessioD  of  his  property; 
(2)  the  order  of  the  court  under  which  the  sale  was  made 
expressly  excludes  any  right  on  the  part  of  the  purchaser  to 
make  use  of  the  firm  name;  and  (3)  the  good  will  ceased  upon 
the  termination  of  the  partnership,  and  consequently  could 
not  be  sold. 

1.  With  respect  to  the  first  of  these  propositions,  it  may  be 
observed  that  what  the  order  of  the  court  directed  to  be  sold, 
and  what  the  receiver  under  its  authority,  in  fact  sold,  was 
not  the  good  will  or  property  of  the  plaintiSa,  but  those  belong- 
ing to  the  firm.  The  plaintiff's  business  and  its  good  will,  aa 
they  existed  at  the  formation  of  the  partnership,  were  absorbed 
and  merged  into  those  of  the  firm,  and  went  to  make  up  ita 
assets,  and,  in  so  far  as  they  did  so,  became  the  property  of  the 
firm,  subject  to  sale  under  the  order  with  its  other  effects,  and 
with  them  vested  in  the  purchaser.  Conceding,  however,  that 
the  plaintiffs,  at  the  expiration  of  the  partnership  into  which 
they  had  entered  with  Bradley,  were  restored  to  the  good  will 
which  belonged  to  their  business  when  the  partnership  was 
formed,  and  were  entitled  to  resume  that  business  under  the 
name  they  had  formerly  used,  it  is  not  perceived  how  that 
could  operate  to  vest  in  them  any  part  of  the  good  will  of  the 
firm  or  prevent  its  vesting  in  Bradley  under  the  receiver's  sale. 

2.  The  order  nnder  which  the  sale  was  made,  directs  the 
receiver  to  sell  all  of  the  property  of  the  firm  as  "a  whole, 
including  the  good  will,"  and  provides  that  "the  purchaser 
shall  have  the  right  to  cany  on  the  business  as  successor  to  the 
Snyder  Mannfacturiog  Company,"  but  states  that  "the  court 
does  not  pass  upon  or  make  any  order  whatever  as  to  what  name 
said  purchaser  would  have  the  right  to  use  in  carrying  on  said 
business. "  The  last  clause  of  the  order  is  relied  upon  as  exclud- 
ing any  right,  on  the  part  of  the  purchaser  under  it,  to  employ 
the  name  of  the  firm  in  any  business  he  might  choose  to  eazrj 
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OD  after  the  parchase,  and  as  further  excluding  any  aathoiity 
to  do  such  boBinesB  as  the  successor  of  tlie  fitm.  Bat  it  is 
obviouB  tile  clause  has  not  that  operation.  Instead  of  being 
an  adjadication  abridging  the  rights  of  the  purchaaer  with 
regard  to  the  nae  of  the  firm  name,  its  design  was  to  leave  tlie 
determination  of  those  rights,  in  any  controveny  that  mi^it 
thereafter  arise  concerning  them,  unaffected  by  the  order.  And, 
as  a  partner  who  purchases  the  property  and  good  will  of  the 
oopartnerahip  becomes  entitled  to  the  use  of  the  firm  name,  in 
the  absence  of  a  stipulation  forbidding  it,  an  express  provision 
in  the  sale,  or  the  order  of  the  court  under  whicli  it  was  made, 
that  the  purchaser  should  have  that  right,  was  unnecessary. 

3.  The  proposition  mainly  urged  in  support  of  the  judgmeot 
below  is  that  the  good  will  of  a  copartnership  can  exist  only 
so  long  as  it  is  a  going  concern,  and,  ceasing  upon  the  tenni- 
nation  of  the  partnership,  is  not  thereafter  a  subject  of  salfc 
It  may  be  that,  when  a  firm  is  dissolved,  its  effects  distributed, 
or  sold  in  parcels  to  purchasers  not  wishing  to  embark  in  a 
similar  business,  and  its  affairs  are  wound  up,  its  good  will  is 
dissipated  and  lost ;  but  that  results  from  the  acts  of  the  part- 
ners themselves  in  making  such  a  disposition  of  the  assetB  as 
raiders  the  good  will  unavailable  as  a  salable  article,  for  it  is 
not  a  distinctive  article  of  property,  which  may  be  sold  sep- 
arate from  the  tangible  effects  of  the  partnership,  and  in  that 
sense  it  may  be  said  to  cease  when  the  partnership  is  so  wound 
up.  That,  in  substance,  is  the  scope  and  purport  of  the  rule 
declared  in  the  cases  cited  in  the  brief  of  the  defendant  in 
error.  In  neither  of  the  cases  was  the  question  here  presented 
involved.  But  the  doctrine  maintained,  both  in  England  and 
this  country,  where  the  copartnership  is  wound  np  in  the  man- 
ner indicated,  is  that  the  good  will  remains  the  undivided 
property  of  the  members  of  the  firm,  either  or  any  of  whom 
may  thereafter  lawfully  use  the  firm  name  if  they  desire  to  con- 
tinue in  business,  although  the  name  of  the  partner  so  using  it 
does  not  appear  in  that  of  the  firm.  Banks  v.  Oibson,  34  Beav. 
566 ;  Bradbury  v.  Dickens,  27  Beav.  53 ;  Caswell  v.  Hazard,  121 
N.  T.  484,  24  N.  B.  Rep.  707 ;  Dougherty  v.  Van  Nostrand,  Hoff. 
Ch.  58.  The  proposition  contended  for,  if  sustained,  would 
practically  destroy  the  value  of  the  good  will  as  an  asset  of  the 
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partDership,  and  entail  upon  its  members,  in  many  instanees, 
serious  loss.  As  partnerships  rest  upon  the  agreement  of  tlrn 
parties,  express  or  implied,  a  dissolution  occurs,  and  a  new 
partnership  is  formed,  whenever  a  partner  retires  or  a  new  one 
is  admitted ;  and  if,  when  that  occurs,  the  good  will  of  the  dis- 
solved firm  should  cease,  and  could  neither  be  acquired  hy  the 
new  firm  nor  transferred  by  any  sale  made  by  the  members  of 
the  old  one,  though  expressly  included  in  the  sale  of  its  effects, 
its  value  aa  an  asset  of  the  firm  would  disappear.  Tet,  it  is 
commonly  known  that  the  good  will  constitutes  an  important, 
and  sometimes  a  controUii^,  part  of  the  consideration  for  the 
purchase,  and  it  has  long  been  the  settled  law,  that,  in  cases 
of  the  kind  mentioned,  the  purchaser  obtains  the  good  will,  in- 
cluding the  right  to  the  use  of  the  firm  name  in  the  continued 
prosecution  of  the  business.  In  so  holding,  the  courts  give  effect 
to  the  intention  of  the  parties  as  disclosed  by  the  transaction. 
"Where  the  partners  themselves  make  a  sale  of  the  firm  effects, 
including  the  good  will,  the  intention  and  understanding  is 
manifest  that  the  purchaser  should  acquire  and  enjoy  every 
advantage  and  benefit  which  the  firm  had,  so  far  as  the  parties 
are  capable  of  transferring  the  same;  and,  when  a  sale  is  made 
under  an  order  of  court,  in  a  proceeding  to  which  the  partners 
are  parties,  that  intention  is  not  less  plainly  inferable.  The 
object  to  be  accomplished  in  making  the  sale,  in  either  mode,  of 
the  good  will,  with  the  other  partnership  effects,  is  to  enhance 
the  value  of  the  assets  by  inducing  persons  to  bid  more  for  them 
than  they  otherwise  would,  under  the  belief  that  the  purchaser 
will  obtain  all  the  benefits  of  the  good  will;  and,  when  the  sale 
is  made  and  consummated  on  that  basis,  it  would  be  neither  just 
nor  equitable  to  permit  the  vendors  to  deprive  the  purchaser  of 
anything  they  undertook  to  sell,  and  for  which  they  have  been 
paid.  The  good  will  being  thus  sold  as  a  thing  of  value,  and 
paid  for  by  the  purchaser  as  such,  to  deny  him  the  benefit  of  it 
would  operate  as  a  fraud,  which  the  law  will  not  sanction. 

We  are  not  relnetant,  therefore,  in  holding  that,  upon  the 
dissolution  of  a  trading  copartnership,  its  anets,  including  the 
good  will  of  the  business,  may  be  sold  aa  a  whole,  either  by  the 
partneni  directly,  or  through  a  receiver,  under  an  order  made 
by  a  court  in  a  case  to  which  they  are  parties ;  and  that  a  pur- 
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chaser  thereof  under  either  method  of  B&le  is  entitled  to  con- 
tinue  the  bttsinesa  as  the  sueeesBor  of  the  firm,  and  make  use 
of  the  firm  name  for  that  purpose;  and,  farther,  that,  where 
the  purchaser  transfers  the  property  so  acquired  by  him  to  a 
corporation  of  which  he  ib  a  member,  organized  to  succeed  to 
the  buflineas,  it  may  carry  on  the  bnsinesB,  in  the  same  man- 
ner, under  a  corporate  name  including  the  name  which  had 
been  used  by  the  firm.  Iron  Works  Co.  v.  Payne,  50  Ohio  St 
115,  33  N.  E.  Rep.  88, 19  L.  B.  A.  82.  If  it  is  desired  to  limit  the 
ri^t  of  the  purchaser  or  his  vendee  in  the  use  of  the  firm 
name,  or  exclude  such  right  altogether,  it  should  be  d«ie  by 
stipulation  in  the  contract  when  the  sale  is  made  by  the  part- 
ners, or  by  a  provision  to  that  effect  in  the  order,  when  the 
sale  is  made  throu^  the  court  In  the  case  of  Horton  Mann- 
facturing  Co.  v.  Horton  Manufacturing  Co.,  18  Fed.  Bep.  S16, 
cited  by  counsel  for  the  defendant  in  error,  a  copartnership 
without  any  consideration,  obtained  the  conaent  of  a  person  not 
a  member  to  use  his  name  in,  and  as  part  of,  the  firm  namei 
That  consent,  the  court  held,  amounted  to  a  mere  license, 
revocable  at  pleasure,  and  the  partnership  so  obtainii^  it  could 
not,  without  the  consent  of  such  penon,  "transfer  the  right  to 
another  company  or  corporation  to  make  alike  use  of  the  name." 
But  that  case  cannot  be  regarded  as  an  authonty  against  the 
claim  made  by  the  plaintiff  in  error  in  this  case ;  for,  where  the 
partners  themselves  make  a  sale  of  their  firm's  good  will,  which 
carries  with  it  the  right  to  use  the  firm  name,  or  authorize  such 
sale  to  be  made,  it  cannot  be  said  that  the  use  of  the  name, 
either  by  the  purchaser,  or  those  succeeding  to  the  business,  is 
without  their  consent.  As  said  by  the  court  in  the  case  just 
cited,  on  page  819:  "If  one  has  made  of  his  own  name  a  trade 
mark,  and  then  transfers  to  another  his  business,  in  which  his 
nams  has  been  so  used,  the  right  to  continue  such  use  of  the 
name  will  doubtless  foUow  the  business  as  often  as  it  may  be 
transferred. ' ' 

Upon  the  facts  admitted  by  the  pleadings,  the  judgment  of 
the  Circuit  Court  must  be  reversed,  and  judgment  rendered  for 
ttie  plaintiff  in  error. 

Judgment  accordiinglig. 
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Implied  Powers  of  Partners* 

BOARDMAN  v.  HACKLET. 

5  Iowa,  224.    1857. 

The  plaintiffs  claim  to  recover  the  price  and  value  of  four 
pianos,  alleged  to  have  been  sold  and  deUvered  to  defendants 
as  partners.  Hackley  answers,  and  denies  that  any  pianos 
were  sold  and  delivered  to  himself  and  Adams,  as  partners. 
Adams  answers,  and  denies  any  indebtedness  to  plaintiffs, 
either  by  himself  individually,  or  as  a  member  of  the  firm  of 
Adams  &  Haekley.  He  averred  further  that  the  said  firm  was 
not  a  general  partnership,  but  a  partnership  in  the  newspaper 
and  printing  business  only,  and  that  the  pianos  were  sent  to 
A,  W.  Hackley,  one  of  the  defendants,  to  be  sold  on  commis- 
sion, and  not  to  said  partnership  firm,  nor  to  him,  the  said 
Adams.  Issues  joined  on  these  answers  were  tried  by  a  jury. 
It  was  shown  by  plaintiffs  that  defendants  were  partners  in 
publishing  the  Tribune  newspaper,  in  Dubuque,  and  in  the  book 
and  job  printing  business.  Certain  letters  between  the  parties 
were  also  read  in  evidence  as  follows : 

DuBDQUB,  June  19,  1854, 
Messrs.  Boabduan  &  Qbat. 

Dear  Sirs: — Tour  advertisement  of  pianos  is  in  our  paper, 
and  your  offer  to  us  nf  an  agency  we  accept.  But  in  order  to 
make  it  profitable  to  you,  it  will  be  expedient,  if  not  neces- 
sary, to  have  one  of  the  instruments  here,  as  there  is  not  one 
of  your  make  in  our  city.  Being  a  musician  myself,  and  a 
member  of  the  "Philharmonic  Society"  in  this  place— just 
formed — I  am  pretty  confident  that  something  can  be  effected, 
as  the  society,  of  which  I  am  a  member,  anticipate  purchasing 
one  soon,  and  their  action  will  control  the  purchase  of  many 
more.  I  make  these  suggestions;  if  you  think  there  is  any 
advantage  to  be  gained,  please  inform  us;  and  if  you  choose 
to  act  upon  this  su^estion  forward  ns  one  of  your  piano  cuts, 
and  charge  us  for  the  same,  as  we  shall  want  it  for  our  eircU' 
lars.  W.  A.  Adams. 

*  Qee  Sec.  626,  et  eeq..  Vol.  4,  CTclopedla  of  I«w. 
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Ddbuquv,  June  19,  '54. 

W.  Q.  BOABDICAH,  EBQ. 

Dear  8ir: — Annexed  yon  will  receive  the  letter  of  onr  Mr. 
Adams.  Beeide  bein^  an  honorable  and  estimable  man,  and 
the  best  practical  printer  in  the  State,  he  Htands  at  the  head  of 
the  musical  department  in  thia  city.  I  think  you  would  pro- 
mote your  interest  by  shipping  us,  at  once,  a  small  bat  select 
assortment  of  yoor  instruments.  There  are  none  now  here  on 
sale.  ...  I  think  an  early  and  good  supply  would  keep  out 
competition  for  a  long  time.  But  determine  for  yourself  how 
many  (if  any)  you  wiU  send.  A.  W.  Hackl£T. 

Aleutf,  June  23,  1854. 

MbSSBS.  AdAUB  &  HacKIiE7: 

Yours  of  the  19th  is  at  hand,  and  would  say  in  reply  we  do 
not  consign  piano-fortes  on  commission.  Our  orders  are  con- 
stantly far  ahead  of  onr  ability  to  supply  our  sales  for  cash  or 
time.  We  have  a  large  number  of  applicants  for  piano-fortes 
on  consignment  which  we  decline.  As,  however,  your  place 
has  attracted  our  attention,  and  believing  that  now  is  the  time 
to  introduce  our  instruments,  and  shut  out  others  from  com- 
petition, we  have,  after  much  thonght,  concluded  to  send  yon 
one  or  two  pianos  on  the  following  conditions:  Pianos,  when 
delivered  here  on  railroad  or  canal,  will  then  be  at  your  risk. 
On  the  sale  of  a  piano  you  shall,  if  for  cash,  remit  us  the 
amount  by  draft  on  one  of  our  banks  or  New  York — said  draft 
payable  to  our  order  and  sent  by  mail.  From  enclosed  price- 
list  you  may  deduct  fifteen  per  cent.  If  not  sold  for  cash — on 
credit,  ten  per  cent — sold  at  your  risk.  Interest  after  four  months. 
Remittances  will  bear  interest  on  receipt  Should  you  prefer 
purchasing  them  out  and  out,  we  will  give  you  six  months' 
credit,  and  twenty  per  cent,  discount ;  and  if  ca^  be  remitted  on 
receipt  of  invoice,  a  further  discount  will  be  made  of  five  per 
cent,  after  the  twenty  per  cent,  is  deducted.  These  are  our  best 
terms.  Should  these  propositions  be  agreeable  you  will  please 
inform  us,  and  of  the  class  of  piano-fortes  you  tbinlt  will  sell 
best  with  you.  We  shall,  however,  forward  yon  one  or  two 
before  we  can  receive  your  answer,  and  you  had  better  get  them 
insured  on  receipt  of  invoice.  .  .  .  Should  you  continue 
to  sell  them,  you  will  not,  we  presume,  make  any  charge  to  us 
of  an  advertisement  Boabouak  &  Gray. 

TsmuKE  Office,  Dubdqub,  Sept  29. 
Messbs.  Boabdkan  a  Gray; 

We  have  just  effected  a  sale  of  yonr  two  pianos  at  six  months. 
We  have  a  prospect  of  selling  two  or  tiiree  more  if  we  had  them. 
A.  W.  Hackutt. 
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The  plaintiffs  further  gave  in  evidence,  that  in  addition  to  the 
two  pianos  first  skipped  to  defendants,  they  subsequently,  and 
pursuant  to  the  letter  of  Hackley,  dated  September  29,  shipped 
to  them  two  others;  one  October  7,  and  the  other  October  14, 
1854 ;  and  that  they  were  sold  on  the  customary  terms  of  plain- 
tiflEs,  to  wit:  Twenty  per  cent,  discount  as  stated  and  contained 
in  the  letter  of  plainti^  ^to  defendants  dated  June  23,  1654. 
The  pianos  last  shipped  were  left  by  Hackley,  one  of  the  defend- 
ants, with  a  merchant  in  Dubuque  to  be  sold  on  commission, 
who  paid  the  proceeds  over  to  Haekley.  Adams  was  not  known 
in  the  transaction  with  the  commission  merchant.  The  part- 
nership of  Adams  &  Hackley  was  dissolved  about  the  25th  of 
August,  1654. 

The  defendant,  Adams,  asked  the  Court  to  chai^  the  jury: 
L  "That  before  Adams  can  be  held  liable,  it  is  necessary  for 
plaintiffs  to  prove  that  he  bad  knowledge  of  the  whole  transac- 
tions, and  consented  thereto.  2.  That  if  the  letter  of  Board- 
man  &  Gray  does  not  accept  the  offer  and  terms  stated  by 
Adams,  it  is  necessary  to  bring  home  to  Adams  a  knowledge 
of  the  contents  of  the  letter  of  Boardman  &  Gray."  These  in- 
structions were  refused  by  the  Court,  and  defendant,  Adams, 
excepted.  The  jury  found  a  verdict  for  plaintiffs.  A  motion 
for  a  new  trial  was  overruled  by  the  Court,  and  judgment  ren- 
dered on  the  verdict.    Defendant,  Adams,  appeals. 

Stockton,  J.  The  Court  charged  the  jury  that  the  plaintiff 
must  recover  for  pianos  sold  and  delivered,  or  they  could  not 
recover  at  all ;  that  if  the  pianos  were  sold  to  Hackley  alone,  and 
not  to  the  firm,  the  plaintiffs  could  not  recover  in  this  action; 
that  there  must  be  satisfactory  proof,  either  that  the  buying  and 
selling  of  the  pianos  was  within  the  scope  of  the  partnership 
business  of  defendauts,  or  that  they  jointly  ordered  the  pianos 
from  plaintiffs,  before  they  can  recover;  that  plaintiffs  having 
sued  for  pianos  sold  and  delivered,  cannot  recover  on  proof  that 
the  pianos  were  sent  to  defendants  to  be  sold  on  commission,  or 
on  any  other  proof  falling  short  of  proof  of  sale  and  delivery ; 
and  that  tiie  jury  must  examine  the  testimony  with  reference  to 
each  of  the  defendants  separately.  It  is  first  assigned  for  error, 
that  the  District  Court  refused  to  charge  the  jury  that  it  was 
necessary  for  plaintiffs  ta  show  that  Adams  had  knowledge  of 
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Oie  whole  of  the  transactions,  and  consented  tliereto  (or  what 
was  equivalent  thereto),  before  he  conld  be  Biade  liabte.  It  b 
aamimed  that  the  refusal  of  the  Court  to  charge  the  jury  as 
requested  was  in  effect  saying  to  them  that  one  member  of  a  part- 
nership firm,  without  the  consent  of  the  other  partner,  can  bind 
the  firm  in  matters  which  are  without  the  scope  of  the  partser- 
■hip  business. 

The  law  is  well  settled,  as  claimed  by  defendants '  counsel, 
that  one  partner  cannot  bind  the  firm  by  any  contract  made 
in  the  name  of  the  firm,  unless  it  be  in  a  matter  within  the  scope 
of  the  partnership  dealings  or  falling  within  the  ordinary  bnsi- 
nesa  and  transactions  of  the  firm :  Western  Stage  Co.  t.  Walker, 
2  Iowa  512 ;  Story  on  Partnership,  §  322.  Looking  at  all  the  in- 
structions given  in  this  case,  and  at  the  testimony  contained  in 
the  record,  we  cannot  say  that  the  Court  undertook  to  lay  down 
a  different  rule,  or  that  there  was  error  in  refusing  the  instruc- 
tions asked.  The  respective  letters  of  Adams  &  Hackly  to 
plaintiffs  of  June  19,  1654,  though  signed  in  their  individual 
names,  were  evidently  written  in  the  name  and  upon  the  busi- 
ness of  the  firm.  Adams  says:  "Your  advertisement  of  pianos 
is  in  our  paper,  and  your  offer  to  us  of  an  agency  we  accept." 
Attached  to  this  is  the  letter  of  Hackley  in  which  he  says:  "I 
think  you  would  promote  your  own  interests  by  shipping  to  us  a 
small  but  select  assortment  of  your  instruments. "  The  jury  were 
told  that  "they  must  be  satisfied  that  the  business  of  buying  and 
selling  pianos  was  within  the  scope  of  the  partnership  business, 
or  that  defendants  jointly  and  as  copartners  specialty  ordered 
the  pianos,  before  a  joint  liability  was  incurred."  By  this  in- 
struction the  question  of  fact  was  left  for  the  determination  of 
the  jury  whether  the  dealing  in  pianos  had  been  made  a  part  of 
the  business  of  the  firm.  And  from  the  evidence  we  think  they 
were  authorized  to  infer  that  the  defendants  concurred  in  ac- 
cepting, in  the  name  of  the  firm,  the  agency  offered  them  by 
plaintiffs,  and  had  agreed  to  add  to  their  regular  partnership 
bosinesB  that  of  dealing  in  pianos. 

It  is  to  be  observed  that  defendants  in  their  letters  to  pla'nti£b 
make  no  stipulation  as  to  the  terms  on  which  the  pianos  are  to  be 
sent  to  them.  Nothing  is  said  of  their  being  sent  to  be  sold  on 
emnnuBsion.     They  acoept  the  agency,  and  advise  plaintiflb  to 
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send  on  their  pianos  to  them.  In  reply  the  plaintifb  inform  them 
that  they  do  not  consign  pianos  to  be  sold  ou  commission — they 
decline  all  mich  applicaticms.  They  have,  however,  shipped  to 
defendants  two  pianos  on  these  terms :  that  they  are  to  be  at  the 
risk  of  the  def  endanta  vhen  delivered  at  Albany  on  the  railroad 
or  canal,  and  all  sales  are  to  be  at  defendants'  risk;  that  the 
pianos  are  sold  to  them  at  the  vaael  rates ;  bnt  they  agree  to  wait 
with  defendants  for  payment  until  the  pianos  are  sold  by  them, 
chaining  them  interest  ou  account  after  four  months;  and  that 
if  the  defendants  choose  to  purchase  the  pianos  "out  and  out" 
twenty  per  cent,  will  be  deducted  from  the  invoice  price  at  sis 
months'  credit — if  for  cash  a  discount  of  five  per  cent,  additional 
will  be  made.  Upon  these  terms  the  first  two  pianos  were  shipped 
to  defendants.  Upon  notice  to  them  of  the  terms  of  the  plaintifib, 
if  not  acceptable  to  them,  they  should  have  notified  plaintiffis  of 
their  dissent  and  their  refusal  to  receive  the  pianos.  Instead 
of  this  Hackley,  one  of  the  defendants,  writes  to  plaintiffs  from 
the  Tribune  office  September  29:  "We  have  just  effected  a  sale 
of  your  two  pianos  at  six  months."  Having  made  the  dealing  in 
pianos  a  part  of  their  partnership  bosiness,  and  notified  plaintiffs 
thereof,  this  letter,  though  written  and  signed  by  Hackley  alone, 
binds  the  firm.  There  is  no  expressed  dissent  to  the  terms  on 
which  the  pianos  were  sold  to  them,  and  no  unwillingness  mani- 
fested to  Gontinue'the  business  and  agency  on  the  same  terms. 
On  the  contrary,  they  inform  the  plaintiffs  that  they  "have  a 
prospect  of  selling  two  or  three  more  if  they  had  them."  In 
accordance  with  this  si^gestion  the  remainder  of  the  pianos 
chai^^  are  shipped  to  defendants. 

Where  a  partnership  firm,  embalmed  in  a  particular  busineas 
to  which  their  engagements  are  confined,  and  to  which  alone 
their  partnership  contracts  extend,  by  mntaal  agreement,  enlarge 
the  sphere  of  their  operations,  and  include  another  branch  of 
hnsinesa,  the  power  of  each  partner  to  bind  the  firm  by  his  can- 
tracts  is  co-extensive  with  the  whole  business  of  the  partner- 
ship ;  and  the  acts  of  each  member  are  as  binding  on  the  firm  in 
the  new  branch  of  business  in  whidi  they  are  engaged  as  they 
are  in  the  former  regular  and  ordinary  business.  If  Adams  & 
Hackley  agree  to  add  the  business  of  dealing  in  pianos  to  their 
regolar  bosiaess  of  printing  and  publishing  newipapers,  tb«  seta 
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of  each  member  of  the  firm  are  bmding  on  the  other  in  everj- 
thing  eounected  with  the  baying  and  selling  of  pianos,  and 
neither  can  object  that  the  other  partner  makes  contracts  or 
Incurs  liabilities  in  the  name  of  the  fiim,  which,  by  virtue  of  the 
relation  existii^  between  them,  shall  bind  them  both.  It  waa 
not  necessary,  therefore,  in  our  view  of  the  law  and  the  facts, 
that  the  plaintiffs  should  prove  that  Adams  had  knowledge  of 
all  the  transactions  which  passed  between  his  copartner  and  the 
plaintiffs,  and  that  he  consented  thereto.  He  is  presumed  to 
consent  to  all  the  acts  of  his  partner  within  the  scope  of  the 
business  of  the  firm. 

The  second  assignment  of  error  is  upon  the  refusal  of  the 
Court  to  charge  the  jury  "that  if  the  letter  of  Boardman  & 
Qray  does  not  accept  the  offer  and  terms  stated  by  Adams,  it 
is  necessary  to  bring  home  to  Adanu  a  knowledge  of  the  con- 
tents of  the  letter  of  Boardman  &  Grt^. ' '  The  refusal  to  give 
this  instruction  was  not  erroneous.  No  offer  of  terms  was  made 
by  Adams  in  his  letter  to  plaintiffs.  He  informs  them  that  the 
offer  to  their  firm  of  an  agency  for  the  sale  of  their  pianos  is 
accepted  by  defendants,  and  advises  plaintiffs  that  they  had  bet- 
ter have  one  of  their  pianos  in  Dubuque.  Having  accepted  the 
agency  proposed,  and  agreed  to  make  the  dealing  in  pianos  a  part 
of  their  business  as  a  partnership,  Adams,  as  one  of  the  partners, 
is  equally  and  jointly  with  Hackley  liable  for  all  pianos  sold  and 
delivered  to  the  partnership  firm.  Even  if  Adams  never  saw  or 
knew  anything  of  the  letter  of  plaintiffs,  he  is  bound  by  the  acts 
of  his  copartner. 

Judgment  affirmed. 


RightB  and  Duties  of  Partners." 

MUEPHT  T.  CRAFTS. 

13  La.  Ann.  519,  71  Am.  Dec.  519.    1858. 

Plaintiff  and  defendant  were  commercial  partners,  transacting 
a  general  commission  business  under  the  name  and  style  of 
Murphy  &  Crafts,  in  the  city  of  New  Orleans.    Their  contract 

•  Bee  Bee  B30,  ToL  4.  Cycliqwdto  of  Law. 
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of  partneralLip  was  in  writing,  and  the  third  article  thereof  waa 
ID  these  worda:  "We  vill  Dot  indorae  uiy  note,  draft,  or  give 
onr  signatures  separately  or  collectively,  except  for  our  le^timate 
business  purposes.*'  Crafta,  in  violation  of  this  article,  accepted 
in  the  partnership  name,  for  the  accommodation  of  hia  brother- 
in-law,  John  C.  Robertaon,  of  the  city  of  Boston,  bills  of  ex- 
change to  the  amount  of  $12,500.  Robertson  failed  in  buaiuesa, 
the  firm  of  Iftirphy  &  Crafta  lost,  by  these  acceptances,  the  sum 
of  $5,592.90.  The  action  waa  by  Murplyr  against  Crafts  to 
recover  indemnity  for  this  loss. 

Jnt^ment  below  for  plaintiff,  and  defendant  appeals. 

Land,  J.  (After  stating  the  facts.)  The  principal  question 
in  this  case  is,  whether  Crafts  is  liable  to  his  partner  for  the 
loss.  (Omitting  references  to  the  code).  Judge  Stobt,  in  hia 
Commentaries  on  the  Law  of  Partnership,  says:  "One  of  the 
most  obvious  duties  and  obligations  of  all  the  partners  is  strictly 
to  conform  themaelves  to  all  the  stipulations  contained  in  the 
partnerehip  articles,  and  also  to  keep  within  the  bounds  and 
limitations  of  the  righta,  powers,  authorities,  and  acts  belonging 
and  appropriate  to  the  due  dischar^  of  the  partnership  trade 
or  buainess.  Of  course  every  known  deviation  from  and  every 
excess  in  the  exercise  of  such  rights,  powers,  authorities  and  acts, 
which  produce  any  lose  or  injury  to  the  partnership,  are  to  that 
extent  to  be  borne  by  the  partner  who  causes  or  occasions  the 
loss  or  injury,  and  he  is  bound  to  indemnify  the  other  partners 
therefor.  The  same  doctrine  is  ree<¥nized  by  Pothier  as  existing 
in  the  French  law;  and  it  seems,  indeed,  so  clearly  the  result  of 
natural  justice  as  to  require  no  particular  exposition."    Sec.  173. 

According  to  these  rules,  the  defendant  is  clearly  bound  to 
indemnify  the  plaintiff  for  the  loss  resulting  from  his  breach  of 
the  third  article  of  their  contract  of  partnership,  unless  the  same 
waa  superseded  or  waived  in  the  course  of  their  business,  with 
the  assent  of  the  plaintiff.  And  this  ia  the  defense  made  by  the 
defendant  to  the  action ;  but  we  concur  with  the  district  judgs 
that  the  evidence  is  insu£Scient  to  show  that  the  partners  came 
to  a  new  arrangement,  in  the  course  of  their  business,  and 
thereby  superseded  article  third  of  £heir  contract,  or  that  the 
plaiiitifl  ratified  the  acceptances  in  favor  of  Robertson.    .     .    . 

Affirmed. 
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WEBB  V.  FOSDTCB. 

55  Iowa  11.    1890. 

Tlie  parties  to  fiuB  action  had  bees  partners,  and,  haTing  dis- 
solved and  not  being  able  to  adjust  their  accounts,  each  had 
bronght  an  action  against  the  other.  The  case  was  tried  before 
a  referee,  who  fonnd  that  defendant  had  drawn  oat  of  the  part- 
nership funds  the  snin  of  $11,187.74,  and  that  he  had  accoanted 
for  $8,404.72,  leaving  a  balance  due  tttm.  him  of  $2,783.02.  As 
to  thifi,  defendant  testified  that  all  of  the  money  he  had  drawn 
ont  had  been  properly  applied  to  partnership  nses,  but  he  was 
unable  to  make  any  statement  of  his  disbursements,  baring  no 
account  whatever  of  many  of  his  transactions. 

Judgment  was  rendered  against  him,  and  be  appealed. 

BoTHBOCK,  J.  (After  stating  the  facts.)  The  sole  question 
presented  by  appellant  in  this  appeal  is  whether  the  defendant 
should  be  held  liable  for  such  of  the  partnership  funds  as  came 
into  bis  handa,  and  for  which  he  could  render  no  account  and 
as  to  which  he  eould  but  testify  generally  that  he  did  not  convert 
the  same  to  his  own  use. 

It  is  contended  that  the  qnestion  presented  is  the  same  as 
that  detennined  in  Davenport  v.  Schutt,  46  Iowa,  510.  But 
we  think  the  cases  are  quite  different  In  that  case  Davenport 
delivered  to  Schutt  promissory  notes,  for  the  purpose  of  effecting 
loans  by  discounting  the  notes.  Schutt,  as  the  agent  of 
Davenport,  sold  the  notes  and  paid  the  proceeds  to  Davenport 
It  was  held  that  there  was  no  more  obligation  upon  one  part7  to 
keep  books  of  account  than  the  other,  and  that  Schutt  was  not 
liable  merely  because  he  could  not  show  an  itemized  statement 
of  the  transactions  between  the  parties,  and  that  being  a  credible 
person,  and  having  testified  positively  that  he  had  paid  and  dis- 
posed of  all  sums  realized  by  him  from  plaintiff's  notes  as 
directed  by  the  plaintiff,  this,  in  the  absence  of  some  account  or 
showing  by  Davenport  that  the  proceeds  of  the  notes  were  not 
accoanted  for,  was  a  sufBcient  defense.  In  that  case  no  confidence 
DOr  trust  as  to  the  disposition  of  the  proceeds  of  the  notes  was 
reposed  in  Schutt    He  was  to  pay  to  Davenport,  who  could  weQ 
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have  kept  s  correct  accoimt  of  all  the  notes  depoaited  and  pa7- 
menta  made. 

Here  the  relation  of  the  parties  is  quite  different.  Each 
checked  out  the  funds  of  the  partnership  at  vill,  npon  his  own 
check,  and  it  was  the  duty  of  each  to  aeeonnt  to  the  firm  for 
what  he  drew  out.  If  the  defendant  drew  checks  and  obtained 
the  money  thereon  its  ezpenditore  was  a  matter  peculiarly  within 
his  own  knowledge.  The  plaintiff  was  entitled  to  aome  showing 
more  than  a  general  statement  that  all  proceeds  of  the  checks 
were  nsed  for  partnership  purposes.  "All  partners  having  any 
charge  of  the  businesB  of  the  firm  are  bound  to  keep  constantly, 
regular,  intelligible  and  accurate  accounts  of  all  the  buainesB, 
and  to  give  all  the  partners  at  all  times  access  to  them  and  tot 
the  means  of  verifying  them."    Parsons  on  Partnership,  p.  527. 

Affirmed. 


Partner  Not  Entitled  to  Compensation  Except  whsre  thare  u  an 
Agreement  to  that  Effect. 

LINDSET  v.  STRANAHAN. 
129  Pa.  8t.  635,  18  Atl.  Rep.  534.     1889. 

Action  for  accounting  of  partnership  transactions.  It  ap- 
peared that  J.  A.  Stranahan  had  carried  on  business  alone  untU 
1876,  when  J.  K.  Lindsey  bought  a  half  interest  in  it  and  the 
two  united  as  partners  under  the  firm  name  of  J.  K.  Lindsey  & 
Co.  After  the  formation  of  the  firm  Stranahan  left  the  entire 
management  and  control  of  the  business  to  Lindsey.  On  the 
settlement,  Lindsey  claimed  compensation  for  thus  managing  the 
business.  The  matter  was  referred  to  masters  in  chancery  to 
state  an  account,  and  they  reported,  among  other  things,  as  fol- 
lows: "No  express  agreement  or  contract  was  made  by  said 
partners  that  either  of  them  was  to  receive  compensation  for 
services  rendered  by  either  of  them  in  the  business  of  the  part- 
nership ;  but  aa  Lindsey  took  credit  for  his  services  from  time 
to  time  on  the  books  of  the  firm,  and  such  books  were  open  to 
the  inspection  of  Stranahan,  he  must  be  presomed  to  have  known 
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the  fact  and  to  have  assented  thereto ;  and,  as  it  ia  not  to  be  pre- 
sumed that  the  said  Lindsey  would  reader  his  serrlces  in  man- 
aging tbe  affairs  of  said  partnenihip  for  nothing,  we,  therefore, 
find  as  a  fact,  that  there  was  an  implied  contract  that  Lindse? 
ahonld  receive  auch  compensation  for  his  services  as  they  were 
reasonably  worth."  They  therefore  credited  him  with  "salary, 
$3,700." 

The  court  below  disallowed  this  claim,  and  Lindsey  appealed. 

Pbb  Cubiah.  There  is  but  a  single  questioti  in  this  case: 
Is  J.  K.  Lindsey,  the  plaintiff,  entitled  to  compensation  for  his 
services  as  a  partner!  It  is  conceded  that  there  was  no  express 
contract  that  he  should  be  paid  for  such  services,  and  there  is  no 
principle  better  settled  than  that  die  law  will  not  imply  a  con- 
tract in  such  caaes.  The  reason  is  that  the  partner  is  but  attend- 
ing to  his  own  affairs.  This  rule  is  inexorable;  as  much  so  as 
that  between  parent  and  child.  Were  it  otherwise,  we  might  have 
a  contest  between  the  partners  upon  the  settlement  of  every  part- 
nership account,  as  to  the  value  of  their  respective  services.  It  is 
true  this  principle  may  work  hardship  in  pniicular  cases ;  almost 
every  general  rule  does,  but  that  is  a  weak  argument  against  the 
soundness  of  the  rale.  When  the  eopartnenihip  agreement  con- 
templates that  one  partner  shall  manage  the  business,  or  do  more 
than  his  share  of  the  work,  it  ia  eaay  to  provide  for  his  compen- 
sation in  the  agreement  itself ;  and  if  no  such  stipulation  is  th^ 
made,  as  before  said,  the  law  will  not  imply  one.  Even  where 
a  liquidating  or  surviving  partner  settles  up  the  business,  it  has 
been  repeatedly  held  that  he  is  not  entitled  to  compensation  for 
doing  BO,  although,  in  such  case,  he  performs  all  the  service; 
Beatty  v.  Wray,  19  Pa.  516,  57  Am.  Dee.  677 ;  Brown  v.  Mc- 
Farland,  41  Pa.  129,  80  Am.  Dec  598;  Gyger'a  Appeal,  62  Pa. 
73,  1  Am.  Rep.  382;  Brown's  Appeal,  89  Pa.  139. 

Judgment  affirmed. 
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Each  Partner  it  LMle  in  8oUdo  for  the  Firm  Deht$.* 

BENCHLET  v.  CHAPIN. 

iO  Cutk.  173.    1852. 

Shaw,  0.  J.  The  petitioner  sets  forth  that  he  was  duly  ap- 
pointed assignee  under  proceedings  in  insolvency  against  John 
Leland,  an  insolvent  debtor.  Among  the  asaets  of  the  estate 
was  a  pTomiasory  note,  given  by  Benchley  &  Jackson,  a  firm 
of  which  Benchley,  the  petitioner,  was  a  partner,  secnred  by  a 
mortgage  of  real  and  personal  property.  Before  a  dividend, 
and  without  authority  from  the  commissioner,  the  assignee  sold 
this  note  and  mortgage,  at  public  auction,  for  about  half  the  par 
value,  and  credited  the  proceeds  in  his  account.  The  commis- 
sioner rejected  this  credit,  and  required  him  to  credit  the  estate 
with  the  whole  amount  of  the  note  as  of  a  debt  due  from  himself. 
The  object  of  this  petition  of  the  assignee  to  this  Court  is  to 
obtain  a  reversal  of  this  order,  and  authorize  him  to  discharge 
himself  from  all  further  liability  to  the  estate  of  the  insolvent  on 
this  note,  by  accounting  for  the  proceeds  of  the  sale. 

The  Court  are  of  opinion  that  the  decimon  of  the  commissioner 
was  right.  Each  partner  is  liable  in  aoUdo  for  the  entire  debt 
The  assignee  was  debtor  to  the  estate,  of  which  he  himself  was 
sole  representative  and  trustee,  for  the  whole  debt.  He  had  no 
release  or  discharge  of  any  sort,  and  no  proceedings  in  insolvency 
had  been  commenced  indicative  of  his  iuabUity  to  pay  the  whole 
debt. 

In  the  first  place,  it  seems  very  clear  that  if  he  could  sell  his 
own  debt,  as  he  could  other  cboses  in  action,  this  sale  was  prema- 
ture, irrefenlar,  and  void.  But  suppose  it  valid,  what  did  he  sell  t 
Certainly,  a  right  to  recover  the  whole  debt.  At  whatever  dis- 
count the  purchaser  obtained  it,  he  obtained  a  legal  right  to 
recover  the  par  value  of  the  note.  The  resxdt  therefore  might 
be  that,  although  the  creditors  were  entitled  to  the  whole,  and 
the  debtor  in  theory  of  law  is  bound  to  pay  the  whole,  and  for 
aught  that  appears,  is  able  to  pay  the  whole,  and  might  in  fact 
pay  the  whole  to  the  purchaser,  yet  the  creditors  would  lose  ona- 

•  See  Sec  ess,  Ttd.  4,  Cjrclopedia  of  I«w. 
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half,  and  that  throagh  the  default  of  the  only  persoa  placed  by 
IJaw  as  a  trustee  to  protect  their  rights. 

As  a  general  rale  of  law,  when  the  same  person  is  bound  to 
pay  money  in  one  capacity,  and  it  is  his  duty  to  recover  it  and 
account  for  it  in  another,  as  he  cannot  pay  himself,  the  l&w  pre- 
sumes that  he  has  done  what  it  was  his  dnty  and  in  Ids  power 
to  do,  and  holds  him  chargeable,  as  if  actually  done.  It  is  apon 
this  principle  that  an  administrator  is  held  bound  to  account  for 
his  own  debt  to  the  estate  of  his  intestate  as  assets ;  Winship  v. 
Bass,  12  Mass.  203 ;  Ipswich  Manufacturing  Ca  t.  Story,  5  Met 
313. 

This  rule,  not  founded  on  any  gtatate  or  positive  rule  of  law, 
almost  necessarily  arises  out  of  the  exigencies  of  the  case.  The 
assignee  can  take  no  measures  to  enforce  the  payment  of  a  debt 
dne  by  himself,  as  debtor  to  himself,  as  assignee.  Knowing  that 
he  is  a  debtor  when  he  assumes  the  trust  and  office  of  assignee^ 
his  assent  to  charge  himself  with  the  amount  of  his  debt  is  tacitly 
admitted  by  the  acceptance  of  the  office.  Whether,  if  a  debtor 
to  the  estate  of  an  insolvent  should  accept  the  office  of  assignee, 
through  inadvertence  or  mistake  of  the  law,  or  if  by  losses  oc- 
curring afterward,  should  become  in  part  insolvent,  he  might  be 
allowed  to  resign,  and  enable  the  creditors  to  choose  another 
assignee,  to  act  as  their  representative,  in  collecting  such  debt  of 
the  assignee  who  has  resigned,  it  is  unnecessary  to  consider,  for 
no  such  question  is  presented.  Perhaps  such  a  course  mi^t, 
upon  a  proper  case  shown,  be  deemed  equitable  and  reasonable, 
especially  when  necessary  for  the  relief  of  the  sureties  of  the 
assignee. 

It  was  stated  in  the  (acta  agreed  that  at  the  time  of  the  sale 
of  this  note  and  mortgage,  Benchley  &  Jackson  offered  to  release 
all  their  right  of  redemption  of  the  mortgaged  property,  to  the 
purchaser.  So  far  as  there  was  value  in  the  mortgaged  property 
over  and  above  prior  liens,  this  might  be  of  use  to  the  purchaser. 
But  it  did  not  diminish  or  affect  the  personal  liability  of  the 
promisors,  including  that  of  the  assignee,  for  the  payment  of  the 
whole  note. 

Order  of  the  commissioner  requiring  the  assignee  to  credit  the 
«Btate  with  the  whole  amount  of  Benchley  &  Jackson's  note,  in 
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bis  scconut  aa  asaigned,  affirmed,  and  petition  diHtnissed  with 
eosts. 

Petition  diamiaged. 

SUifioM  Betveen  Partners — at  Law.* 

■WTCX)PP  \.  PURNBLL. 

16  Iowa,  332.    i860. 

In  Febmsry,  1857,  plaintiff  and  defendant  formed  a  copart- 
nership in  the  grocery  and  provision  business  in  the  city  of 
Eeokab,  each  of  said  partners  agreeing  to  fumiah  his  share  of 
the  capital  stock  and  share  equally  in  the  profits  of  their  firm 
business.  The  copartnership  thus  formed  was  disaolved  in  De- 
cember, 1857.  The  stock  in  trade  was  sold  and  placed  to  the 
credit  of  plaintiff  on  the  partnership  account.  The  plaintiff  in 
his  petition  avers  that  the  defendant  failed  to  furnish  his  share  of 
the  capital  for  the  said  firm ;  that  he  drew  out  of  the  said  firm 
more  than  his  just  share  of  the  profits,  and  that  upon  a  settlement 
and  account  stated  between  plaintiff  and  defendant  there  was 
due  from  defendant  to  plaintiff  the  sum  of  $1,109,  for  which  sum 
the  plaintiff  sues.  Defendant  demurred  to  plaintiff's  petition, 
which  demurrer  was  sustained  by  the  court  and  judgment  entered 
thereon,  from  which  plaintiff  appeals. 

BAUtwiN,  J.  The  defendant  demurred  to  the  petition  of 
plaintiff,  and  assigned  as  cause  of  demurrer,  that  the  petition 
showed  that  it  was  a  controversy  for  the  settlement  of  partner- 
ship matters,  and  its  subject-matter  was  one  of  exclusive  chancery 
cognizance ;  also  that  an  action  at  common  law  would  not  lie  for 
the  matters  and  things  set  up  in  the  petition. 

It  ia  contended  by  counsel  for  appellee  that  one  partner  cannot 
sue  another  at  law  for  an  unsettled  account,  and  that  chancery 
has  exclusive  jurisdiction  of  unsettled  matters  between  partners. 
Upon  this  point  there  is  no  controversy. 

But  it  is  also  claimed  by  appellant  that  the  principle  is  fully 
and  clearly  settled  that  one  partner  can  maintain  an  action  at 

*  See  Sec  680,  ToL  4,  CyclopedU  ol  Iat. 


.yGcxiglc 


264  I^UNCmjBS    REOULATINQ    PABTNBEaHIP. 

l&w  against  his  eopartDer  upon  aa  amooBt  found  to  be  dne  him 
upon  settlement  and  account  stated.  We  think  the  current  of 
authorities  sfao*  thii  to  be  the  proper  and  settled  mle.  While 
in  some  coorts  it  has  been  held  that  apon  a  settlement  of  part> 
nership  accoDuta,  an  ezpresB  ^ramw  to  pi^  is  essential  to  sup- 
port an  action,  yet  in  most  of  the  states  it  has  been  held  that 
where  there  has  been  a  settlement  and  balance  aacertained,  the 
lav  itself  vill  imply  a  promise  to  pay :  Collyer  on  Partoership, 
§§  278,  279,  280,  and  note;  Story  Eq.  Jm.,  §  644  and  note. 

Whether  this  is  a  snit  at  law  to  recoror  upon  a  promise  by 
defendant,  either  express  or  implied  to  pay  a  balance  ascertained 
to  be  dae  apon  settlement,  or  a  proceeding  to  recover  an  amount 
unliquidated  between  partners,  must  be  detennined  by  the  lan- 
g:nage  of  the  petition.  It  is  averred  in  the  petititm  that  the 
partnership  baa  been  dissolved;  Uiat  the  property  of  the  firm 
had  been  disposed  of,  and  upon  a  settlement  and  account  stated, 
there  was  due  from  the  defendant  to  plaintiff  the  amfiunt  cliumed 
in  the  petition. 

W j  think  that  the  plaintiff  shows  by  hia  petition,  nnder  a  fair 
and  natural  construction,  a  cause  of  action  properly  maintainable 
in  a  court  of  law.  That  while  the  petition  is  defective  in  not 
setting  forth  fully  the  character  of  the  settlement  of  the  partner- 
ship business,  yet  it  shows  also  that  the  partnership  was  ended ; 
Ihat  the  account  between  the  plaintiff  and  defendant,  as  partners, 
was  no  longer  a  matter  of  controversy;  that  the  amount  sued  for 
\bA  been  agreed  as  due  to  plaintiff;  which,  if  established  by 
evidence,  the  plaintiff  had  a  rie^t  to  leoover. 

Judgment  rewned. 


SULLABD  V.  KINNST. 

10  CaUfoniM,  60.    1858. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff  on 
an  account  assigned  to  him  by  Sotzen  and  Goodnow,  for  goods, 
wares,  and  merchandiae  sold  to  the  defendants.  The  defendants 
composed  a  joint  stock  aasociatioii,  known  as  the  "CMumbns 
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Quartz  Mising  Companr."  While  Sotzett  and  Ooodnov,  mer- 
chants and  partners,  were  shareholden  is  the  company,  they  sold 
to  the  company  goods,  wares  and  merchandise  to  a  large  tmoont. 
They  afterwards,  and  during  the  existence  of  the  company,  sold 
their  stock  to  one  White,  and  avigned  tkeir  account  against  the 
company  to  the  pluntiff. 

There  waa  nothing  in  the  conatitation  of  the  company  which 
regulated  the  remedies  of  die  shareholders,  as  between  themaelTes. 
Nor  was  there  any  £nal  settlement  of  the  partnership  accounts,  or 
any  balance  struck,  or  promise  on  the  part  of  the  shareholdera  to 
pay  thia  account.  The  plaintiff  commenced  his  mit  by  attach- 
ment against  the  property  of  defendants. 

The  defendants  had  judgment  in  the  court  below,  and  the 
plaintiff  appealed. 

BcBKXTT,  J.  The  only  question  arising  in  the  case  is,  whether 
the  plaintiff  can  sue  in  this  form! 

There  was  nothing  in  the  constitution  of  this  company  which 
regulated  the  remedies  of  the  shareholders,  as  between  themselves, 
and,  therefore,  the  general  law  of  partneiahip  must  prevail  (CoU. 
on  Partn.,  Sec.  1115).  There  having  been  no  final  settlement  of 
the  partnership  accounts,  and  no  balance  struck,  and  no  express 
promise  on  the  part  of  the  individual  members  to  pay  their  ascer- 
tained portion  of  this  amount  to  Sotzen  and  Goodnow,  they  could 
not  maintain  assumpsit.  As  they  could  not  sue,  it  is  difficult  to 
see  how  their  assignee  could  do  so.  To  permit  a  partner,  who 
has  a  claim  against  the  firm,  and  who  cannot,  therefore,  sue  the 
firm  at  law,  to  avoid  this  disability  by  assignment  of  the  debt, 
would  defeat  all  the  substantial  reaaons  upon  which  this  rule  is 
predicated.    This  rule  rests  upon  three  groonda: 

1.  The  technical  ground,  that  a  man  cannot,  at  the  same  time, 
in  the  same  suit,  be  both  a  plaintiff  and  a  defendant 

2.  Beeause  it  would  be  uaelesB  for  one  partner  to  recover  that 
which,  npon  taking  a  general  account,  he  might  be  compelled  to 
refund;  and  thus  a  multiplicity  of  suits  be  permitted,  where 
one  vronld  answer. 

3.  The  contrary  rule  would  defeat  the  equitable  right  of  the 
other  partners  to  set-off  their  advances  against  those  of  plaintiff, 
and  would  force  them  to  first  pay  the  amount,  and  then  rely  upon 
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the  indmdaal  responsibility  of  fbe  partner  for  a  retnm  of  hu 
proportion. 

The  first  ground,  being  merely  technical,  may  be  considered 
aa  not  so  material  under  our  system  of  pleading;  but  the  other 
two  groondB  are  sabetantial  in  their  character.    .    .    . 

A0!rmed. 


Actions  Between  Partnen — in  Equitif* 

SPEAK  V.  NEWELL. 
13  Vt.  288.     1841. 

Bill  in  equity,  for  accounting  and  settlement  of  a  partnenfaip. 

Spear,  Carlton  and  Newell  entered  into  partnership  for  the 
manufacture  and  sale  of  paper.  Spear  and  Carlton  owned  one~ 
half  interest  and  Newell  the  other  half.  Spear  and  Carlton  were 
to  manage  the  business,  sell  the  product,  and  collect  the  receipts, 
and  the  profits  or  losses  were  to  be  divided  according  to  their 
interests.  The  business  resulted  in  a  large  loss,  and  Spear  and 
Carlton  brought  an  action  of  account  against  Newell  in  the  Uni- 
ted States  Circuit  Court,  to  recover  half  of  the  loss,  but  that  court 
held  that,  as  the  defendant  had  never  received  any  of  the  part- 
nership effects,  no  action  of  account  could  be  sustained  against 
him,  and  that  the  only  remedy  was  by  bill  in  equity.  They  then 
filed  the  bill,  but  the  court  below  dismissed  the  bilL  Complun- 
anta  appeal. 

CoLii&MER,  J.  These  parties  were  copartners,  the  orators  be- 
ing jointly  interested  in  one-half  of  the  partnership,  and  the 
defendant  in  the  other.  The  orators  were  tlie  active  partnera, 
the  recipient*  of  all  the  property  and  avails  of  the  concern ;  but, 
it  being  an  unprofitable  and  losing  concern,  there  is  a  balance  due 
the  orators  from  the  defendant,  and  to  ascertain  this  balance, 
which  has  not  been  done,  and  to  close  the  concern  and  recov^ 
this  balance,  this  bill  is  filed. 

The  articles  of  copartnership  were  not  under  seal,  and  tliere- 
fore  no  action  of  covenant  can  be  maintained.     That  an  action 

•  See  8m.  687,  Vol.  4,  CyckipedU  of  Law. 
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of  assumpsit  cannot  be  maintained  at  law  by  one  partner  against 
another  to  recover  an  unliquidated  and  unsettled  balance  of  a 
copartnership  business,  has  been  too  fully  and  frequently  decided 
to  be  considered  open  to  diacuBsion.  Gow  on  Partnership,  98; 
Collyer  on  Partnership,  143,  144.  If,  after  a  dissolution,  a  bal- 
ance is  struck  and  agreed  upon  by  the  parties,  asstunpsit  may  be 
maintained  to  recover  it,  on  an  implied  promise  to  pay.  I  Holt's 
R  368.  Different  rules  have  been  adopted  in  different  states 
whether  there  must  be  an  express  promise  to  pay  the  balance; 
yet,  all  concur  that  it  is  only  when  the  final  balance  has  been 
adjusted  that  assumpsit  can  be  maintained,  Collyer  on  Partn., 
153,  note  45.  To  this  rule  Massachusetts  stands  alone  an  excep- 
tion. There,  in  the  absence  of  a  chancery  jurisdiction,  the  conrt 
of  law  has  gone  further  than  other  court  of  mere  common  law 
jurisdiction;  probably  influenced  by  the  pressure  of  a  necessity 
which  does  not  here  exist. 

It  has  been  fully  settled  in  an  action  of  account  between  these 
parties  that  these  orators,  who  were  the  active  partners  and  re- 
ceived the  whole  property  and  avails  of  the  copartnership,  cannot 
maintain,  at  law,  an  action  of  account  against  the  defendant  to 
recover  the  balance  of  losses.  It  follows  that  the  orators  are 
without  remedy  at  law,  and  are  therefore  compelled  to  resort  to 
chancery  to  adjust  the  balance  of  the  concern,  and  to  recover  of 
the  defendant  his  proportion  of  the  loss  when  so  ascertained. 
The  mere  statement  of  the  case  shows  the  necessity  of  the  bill, 
and  shows  too  that  it  is  not  a  mere  bill  for  an  account  which 
coold  be  sustained  at  law.  It  is  true  that,  in  matters  of  account, 
generally,  chancery  has  concurrent  jurisdiction  with  the  courts 
of  law ;  and  where  the  defendant  is  pursued  in  chancery  for  an 
account  in  any  capacity  in  which  he  could  be  pursued  at  law,  a 
bill  will  not  be  sustained  where  an  action  would  not  be.  Bat  in 
this  case  the  bill  is  not  addressed  to  the  concurrent,  but  to  the 
peculiar  and  exclusive,  jnrisdiction  of  the  court  of  chancery,  in 
a  case  where  the  orators  have  a  just  claim  but  are  without  a 
remedy  at  law.  It  is  not  a  bill  calling  on  the  defendant  to 
account.  He  has  received  nothing,  and  of  course  had  no  account 
to  render.    It  is  a  bill  to  settle  and  adjost  a  mutual  acooont 
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between  the  parties  of  a  copartnership  transaction,  which  tite 
defendant  wiU  not  settle  and  which  the  law  carmet. 

(Omitting  the  consideration  of  a  plea  of  the  statnte  of  limi- 
tations.) 

Decree  of  the  court  of  chancery  reversed,  plea  ^sallowed,  and 
tiie  cause  ordered  to  pass  to  the  court  of  chancery  to  take  an 
account,  settle  and  adjust  the  same,  and  ascertain  the  halanee, 
and  decree  the  same  to  the  party  to  whom  it  ahsll  be  found  doe. 


.yGcxiglc 


CHAPTER  m. 


Diiaolution  &y  Death  of  Partner. 

HOAKD  v.  CLTJM. 

31  Mirm.  186, 17  N.  W.  Bep.  37S.    1883. 

Action  for  an  accounting  and  the  frinding  op  of  the  affurs  of 
a  partnership.  The  plaintitife  in  the  action  are  three  of  the  part- 
ners and  the  widow  and  heirs-at-law  of  a  fourth  partner,  and  the 
defendant  is  the  only  other  partner.  From  the  articles  which 
are  dated  March  15,  1880,  it  appears  that  the  partnership  was 
formed,  under  the  name  of  the  Glum  Compounding  Company, 
for  the  purpose  of  mannfaetnring  and  selling  a  medicine,  and 
that  the  partnership  was  "to  have  an  existence  of  thirty  yeaiB 
from  the  date  of  these  articles,  unless  sooner  dissolved  by  mutual 
consent."  The  articles  also  provide  for  the  taking  of  inventories 
at  stated  times,  and  that,  in  case  any  member  of  the  partnership 
may  wish  at  any  time  to  dispose  of  his  interest  in  the  business, 
the  other  partners  are  to  have  the  right  to  purchase  such  interest 
by  paying  its  value  as  determined  by  the  last  preceding  inven- 
tory. The  articles  then  provide  that  "in  case  of  death  of  any 
member  of  the  company,  the  heirs  of  such  member  ma^  retain 
their  interest  therein,  with  all  the  rights  and  privileges  of  the 
original  members;  and  the  administrator  of  his  estate,  or  the 
executor  under  his  will,  shall  represent  such  heir  or  heirs  at  the 
meetings  (or  otherwise)  of  said  company,  so  as  to  share  the 
burden  of  management;  and  in  the  event  that  this  cannot  be 
done,  the  company  shall  have  the  right  to  purchase  the  interest 
of  such  deceased  member  in  the  same  manner,  and  for  the  same 
amount,  as  m  the  case  of  a  member  wishing  to  sell  as  before 

•  8«e  Sees.  E88-G50,  Vol.  4,  Cyclopfldla  of  Law. 
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stated.  Nothing  in  the  foregoing  articles  is  to  be  construed  as 
meaning  that  the  company  is  compelled  to  pay  at  the  inventory 
price,  but  it  simply  gives  the  right  to  buy  on  tlie  above-named 
terms  if  it  chooses  to  do  so ;  and  each  party  to  this  agreement 
hereby  grants  such  right  and  privilege  to  buy  such  retiring  or 
deceased  party's  interest  on  above-named  terms;  the  company 
reserving  the  right  to  buy  at  bettM-  figure  and  terms  if  they  can. " 
The  complaint  further  alleges  the  adoption  of  a  resolution,  on 
February  17,  1882,  for  the  discontinuance  of  business  and  tiie 
dissolution  of  the  partnership,  and  due  notice  thereof  given  to 
defendant;  also  the  death  of  one  of  the  partners,  on  April  1, 
1882,  and  the  refusal  of  each  and  all  of  tlie  plainti:Sa  to  purchase 
the  interest  of  the  deceased  parizier. 

Defendant  demurred  to  the  complaint  on  the  grounds  (1)  that 
there  is  a  defect  of  parties  plaintiff,  and  (2)  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  overruled  and  the  defendant  appealed. 

Bebbt,  J.  1.  An  excess  of  parties  is  not  ground  of  demurrer 
as  "a  defect  of  parties,"  in  the  meaning  of  Qen.  St  1878,  c.  66, 
§  92,  subd.  i;  Pomeroy  on  Remedies,  §  206;  Richtmyer  v.  Richt- 
myer,  50  Barb.  {N.  T.)  55;  Allen  v.  City  of  Buffalo,  38  N.  Y. 
280;  Lewis  v.  Williams,  3  Minn.  95  (151). 

2.  Three  members  of  a  partnership  firm  and  the  heirs  of  a 
deceased  fourth  bring  this  action  against  the  remaining  member, 
for  the  purpose  (1)  of  having  the  partnership  adjudged  dis- 
solved; (2)  of  having  the  partnership  wound  up,  and,  to  that 
end,  an  accounting  had,  a  receiver  appointed,  its  assets  converted, 
its  debts  paid,  and  the  rights  of  the  partners  among  themselves 
ascertained  and  adjusted. 

In  the  absence  of  previ«QS  agreement  to  the  contrary,  the 
death  of  a  partner  works  a  total  dissolution  of  a  pariaership ; 
that  is  to  say,  a  dissolution  both  as  respects  the  deceased  and  the 
surviving  partners :  Pollock  on  Partnership,  §  183 ;  Collyer  on 
Partnership,  §§  103,  106;. Story  on  Partnership,  §§  317,  319a; 
Marlett  v.  Jackman,  3  Allen  (Mass.)  287;  Roberts  v.  Kelsey,  38 
Mich.  602;  1  Lindley  on  Partnership,  231.  A  simple  provision 
in  the  articles  for  the  continuance  of  the  partnership  for  a  fixed 
period,  as,  in  the  present  instance,  for  thirty  years,  is  not  such 
an  agreement:  Collyer  on  Partnership,  §§  100, 105;  Crawford  v. 
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Hamilton,  3  Madd.  251 ;  Croebie  t.  Oaion,  23  Beav.  518 ;  Story 
on  Partuershii),  §  319  a.  Mining  partnerships  appear  to  be  gov- 
emed  by  somewhat  different  roles :  Jones  v.  Clark,  42  CaL  180. 

In  case  of  sack  dissolution,  the  right  of  surviving  partners 
and  of  the  representative  of  a  deceased  partner  to  have  the  part- 
nership wound  up,  and  any  surplos  property  distribnted,  is  mat- 
ter of  course ;  1  Collyer  on  Partnership,  §  107. 

In  the  ease  at  bar  the  partnership  was  dissolved  by  the  death 
of  the  partner  Hoard.  The  articles  contain  no  stipnlation  for 
the  continuance  of  the  business  of  the  concern,  except  upon  speci- 
fied contii^encies,  none  of  which  have  occurred,  and  none  of 
which,  therefore,  cut  any  material  figure  in  the  case.  It  follows 
that  the  three  partners  plaintiff  can  maintain  this  action  against 
the  partner  who  refuses  to  reco^ize  the  dissolution,  and  to  co- 
operate in  closing  up  and  adjusting  the  business  of  the  concern. 
As  respects  Aeir  right  to  maintain  it,  it  is  not  important  that  the 
heirs  of  the  fourth  partner,  who  are  joined  with  them  as  plain- 
tiff, have  alleged  no  facts  to  show  that  they  are  proper  parties  to 
the  action,  nor  that  the  executor  or  administrator  of  the  deceased 
is  not  joined ;  for  do  objection,  as  respects  parties,  has  been  taken 
except  that  there  is  a  defect  of  parties  on  account  of  the  joinder 
of  the  heirs,  and  this  we  have  disposed  of. 

Order  affirmed. 


Dissolution  of  a  Partnership  by  Act  of  the  Partners  May  Occur 

at  Any  Time,  and  This  is  So  Though  the  Partnership 

Was  to  Exist  for  a  Stated  Period' 

SOLOMON  V.  KISKWOOD. 
55Mich.S56.    1884. 

CooLBT,  C.  J.  The  plaintiffs,  who  are,  in  the  city  of  Chicago, 
dealers  in  jewelry,  seek  to  charge  the  defendants,  as  partners, 
upon  a  promissory  note  for  $791.92,  bearing  date  November  9, 
1882,  and  signed  "Hollander  &  Kirfcwood."  The  note  was  given 
by  the  defendant  Hollander,  but  Sirkwood  denies  that  any 

•  Bee  Sec  638,  VoL  4,  CydopodU  ol  Law. 
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partnership  ezwted  between  tlie  defendants  at  the  date  of  the 
note. 

The  evidence  given  on  the  trial  tends  to  show  that  on  Jnlj  6, 
1882,  Hollander  &  Kirkwood  entered  into  a  written  agicement 
for  a  partnership  for  one  year  from  the  first  day  of  the  next 
enmiing  month,  in  the  bosiness  of  buying  and  selling  jewelry, 
clocks,  watches,  etc.,  and  in  repairing  clocks,  watches,  and  jew- 
elry, at  Ishpeming,  Michigan.  Bnaineas  was  b^on  onder  this 
agreement,  and  continued  until  the  latter  part  of  October,  1882, 
when  Kirkwood,  becoming  dissatisfied,  locked  up  the  goods  and 
excluded  Hollander  altogether  from  the  bosinesa.  He  also  caused 
notioe  to  be  given  to  all  persons  with  whom  the  firm  had  had 
dealings  that  the  partnership  was  dkaolved,  and  had  the  follow- 
ing inserted  in  the  local  column  of  the  paper  published  at  Ish- 
peming: "The  copartnership  heretofore  existing  between  Mr. 
G.  H.  £ii^wood  and  one  Hollander,  as  jewelers,  has  ceased  to 
exist,  Mr.  Kirkwood  having  purchased  the  interest  of  the  tatter." 
This  was  not  signed  by  any  one. 

A  few  days  later  Hollander  went  to  Chicago,  and  there,  on 
November  9,  1882,  he  bought,  in  the  name  of  Hollander  &  Ki-k- 
wood,  of  the  plaintiffs'  goods  in  their  line  amounting  to  $791.92, 
and  gave  to  the  plaintiffii  therefor  the  promissory  note  now  in 
Bait.  The  note  was  made  payable  December  15,  1882,  at  a  bank 
in  Ishpraning.  When  the  purchase  was  completed  Hollander 
took  away  the  goods  in  his  satchel.  The  plaintiff  had  before  had 
no  dealings  with  Hollander  &  Kirkwood,  but  they  had  heard 
there  was  snch  a  firm,  and  were  not  aware  of  its  dissolution.  They 
claim  to  have  made  &e  sale  in  good  faith,  and  in  the  belief  that 
the  firm  was  still  in  existence.  On  the  other  hand,  Kirkwood 
claimed  that  Hollander  and  the  plaintiffs  had  conspired  together 
to  defraud  him  by  a  pretended  sale  to  the  firm  of  goods  which  the 
plaintiffs  knew  Hollander  intended  to  appropriate  exclusively 
to  himself;  and  he  was  allowed  to  prove  declarations  of  Hol- 
lander which,  if  admiasible,  would  tend  strong^  to  prove  aach  a 
conspiracy. 

The  questions  principally  contested  on  the  trial  were — First, 
irtiether  the  acts  of  Kirkwood  amounted  to  a  dissolution  of  the 
partnership ;  second,  whether  sufBcient  notice  of  dissolution  was 
pven;  and  third,  whether  there  waa  any  evidence  to  go  to  the 
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jury  of  an  nndentanding  between  Hollander  and  the  pUintifb 
to  defnrad  Eirkwood.  The  trial  Judge,  in  snbmitting  the  erne  to 
the  jury,  instructed  them  that  Eirkwood,  notwithstandint;  the 
written  agreement,  had  a  right  to  withdraw  from  the  partner- 
ship at  any  time,  leaving  matters  between  him  and  Hollander  to 
be  adjusted  between  them  amicably  or  in  the  Courts ;  and  for  the 
purpose  of  this  case  it  made  no  difference  whether  ElriEwood  was 
right  or  wrong  in  bringing  the  partnerahip  to  an  end ;  if  wrong, 
he  might  be  liable  to  Hollander  in  damages  for  the  breach  of  his 
contract  Also,  that  when  partners  are  dissatisfied,  or  they  can- 
not get  along  together,  and  one  partner  withdraws,  the  partner^ 
ship  is  then  at  an  end  as  to  the  public  and  parties  with  whom  the 
partnership  deals,  and  neither  partner  can  make  contracts  in  the 
futnre  to  bind  the  partnership,  provided  the  retiring  partner 
gives  the  proper  notice.  Also,  that  if  they  shonld  find  tma  the 
evidence  that  there  was  trouble  between  Hollander  and  Kirk- 
wood  prior  to  the  sale  of  the  goods  and  the  giving  of  the  note ; 
that  Kirkwood  informed  Hollander,  in  substance,  that  he  would 
have  no  more  dealings  with  him  as  partner ;  that  he  took  posses- 
sion  of  all  the  goods  and  locked  them  up,  and  from  that  time  they 
ceased  to  do  business — then  the  partnership  was  dissolved.  Fur- 
ther, that  whether  sufficient  notice  had  been  given  of  the  dissolu- 
tion was  a  question  for  the  jury.  Kirkwood  was  not  bound  to 
publish  notice  in  any  of  the  Chicago  papers ;  he  was  only  bound 
to  give  actual  notice  to  such  parties  there  as  had  dealt  with  the 
partnership.  But  Eirkwood  was  bound  to  use  all  fair  means  to 
publish  as  widely  as  possible  the  fact  of  a  dissolution.  Publica- 
tion in  a  newspaper  is  one  of  the  proper  means  of  giving  notice, 
but  it  is  not  absolutely  eBsential ;  and  on  thu  branch  of  the  case 
the  question  for  the  jury  was  whether  Eirkwood  gave  such  notice 
of  the  dissolution  as  under  the  circumstances  was  fair  and  reason- 
able. If  he  did,  then  he  is  not  liable  on  Hie  note:  if  he  did  not, 
he  would  still  continue  liable. 

The  Judge  also  submitted  to  the  jniy  the  qnestion  of  fraud 
in  the  sale  of  the  goods.  The  jury  returned  a  verdict  for  the 
defendants. 

I.  We  think  the  Judge  committed  no  error  in  his  instmotions 
respecting  the  dissolution  of  the  partaership.  The  rule  on  this 
subject  is  thus  stated  in  an  early  New  York  case:    The  right  of 
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a  partner  to  dissolve,  it  ia  said,  "is  a  rig:ht  inseparably  iucid^t 
to  ever7  partDership.  Tbere  can  be  no  such  thing  as  an  indis- 
soluble partnership.  Every  partner  has  an  indefeasible  right  to 
dissolve  the  partnership  as  to  all  future  contracts  by  publishing 
his  own  volition  to  that  effect;  and  after  such  publication  the 
other  members  of  the  firm  have  no  capacity  to  bind  him  by  any 
contract.  Even  where  partners  covenant  with  each  other  that  the 
partnerahip  shall  continue  seven  years,  either  partner  may  dis- 
solve it  the  next  day  by  proclaiming  his  determination  for  thai 
purpose;  the  only  consequence  being  that  he  thereby  subjects 
himself  to  a  claim  for  damages  for  a  breach  of  his  covenant.  Th« 
power  given  by  one  partner  to  another  to  make  joint  contracts 
for  them  both  is  not  only  a  revocable  power,  but  a  man  can  do 
no  act  to  divest  himself  of  the  capacity  to  revoke  it:"  Skinner  v. 
Dayton,  19  Johns.  513,  538.  To  the  same  effect  are  Mason  v. 
Conneli  1  Whart.  381,  and  Slemmer's  Appeal,  58  Pa.  St.  155. 
There  may  be  cases  in  which  equity  would  enjoin  a  dissolution 
for  a  time,  when  the  circumstances  were  such  as  to  make  it  spe- 
cially injurious ;  but  no  question  of  equitable  restraint  arises  here. 
When  one  partner  becomes  dissatisfied  there  is  commonly  no  legal 
policy  to  be  subserved  by  compelling  a  continoance  of  the  rela- 
tion, and  the  fact  that  a  contract  will  be  brokai  by  the  disoln- 
tion  ia  no  ai^ument  against  the  right  to  dissolve.  Most  contracts 
may  be  broken  at  pleasure,  subject,  however,  to  responsibility  in 
damages.  And  that  responsibility  would  exist  in  breaking  a 
cont.'sct  of  partnership  as  in  other  cases. 

II.  The  instruction  respecting  notice  was  also  coirect.  No 
Court  can  determine  for  all  cases  what  shall  be  sufficient  notice 
and  what  shall  not  be:  the  question  must  necessarily  be  one  of 
fact  Publication  of  notice  of  dissolution  in  a  local  newspaper 
is  common,  but  it  is  not  the  only  method  in  which  notice  can  be 
given.  The  purpose  of  the  notice  is  to  make  notorious  in  the  looal 
community  the  fact  that  a  dissolution  has  taken  place ;  and  pub- 
lication of  a  notice  may  or  may  not  be  the  most  effectual  means 
for  that  purpose.  Very  few  persons  in  any  community  probably 
read  all  the  advertisements  published  in  the  local  papers;  and 
matters  of  local  importance  which  are  advertised  are  quite  as 
likely  to  come  to  them  from  other  sources  as  from  the  pnUished 
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That  publication  in  a  newspaper  is  sufficient,  is  not  disputed 
by  the  defense,  provided  it  appears  on  its  face  to  be  authorita- 
tive: Eeteham  v.  Clark,  6  Johns.  144;  s.  c.  5  Am.  Dec.  197; 
Graves  v.  Meny,  6  Cow.  701;  a.  0.  16  Am.  Dec.  471;  National 
Bank  v.  Norton,  1  Hill,  578;  Nott  v.  Douming,  6  La.  680;  s.  a 
26  Am.  Dec.  491 ;  Watkinaon  v.  Bank  of  Pennsylvania,  4  Whart. 
482 ;  8.  c.  34  Am.  Dec.  521 ;  Rose  v.  Coffield,  53  Md.  18 ;  a.  c.  36 
Am.  Bep.  389.  But  in  this  case  it  is  s&id  the  notice  did  not 
appear  to  be  authoritative ;  it  appeared  as  a  local  editorial  item, 
and  such  items  are  often  baseless,  and  may  in  any  particular  case 
have  no  better  foundation  than  rumor  or  even  suspicion.  They 
do  not  bear  upon  their  face  the  verity  which  a  notice  signed  by 
the  party  would  import. 

All  this  may  be  true  without  being  conclusive.  When  the 
purpose  is  to  put  the  fact  of  dissolution  before  the  public,  it 
certainly  cannot  be  afiSrmed  that  the  purpose  is  more  likely  to 
be  accomplished  by  a  formal  advertisement  than  by  an  item  in 
the  local  column  of  the  newspaper.  Many  pablishers,  it  is 
believed,  have  in  their  papers  a  local  colnmn  in  which  items 
appear  which  seem  on  their  faee  to  be  editorial,  but  which  are 
really  advertisements ;  and  not  only  paid  for,  but  paid  at  extra 
rates,  for  the  reason  that  in  that  column  they  would  be  more 
likely  to  be  seen  and  read  than  if  published  as  advertisements 
in  the  ordinary  way.  When  such  is  the  case,  a  Court  could  hardly 
hold  as  matter  of  law  that  the  advertisement  would  be  sufficient, 
but  the  notice  in  the  local  colnmn  not.  To  do  so  would  be  to 
make  form  more  important  than  the  purpose  to  be  accomplished. 
One  who  derives  knowledge  of  the  fact  from  public  notorie^  is 
Buffleiently  notified :  Bernard  v.  Torrance,  5  Gill  &  J.  383 ;  Hal- 
liday  v.  McDougall,  20  Wend.  81 ;  and  probably  in  many  small 
communities  a  fact  would  sooner  be  made  notorious  by  a  notice 
in  the  local  colunm  of  the  county  or  village  paper  than  in  any 
other  way.  Id  a  large  city  it  might  be  otherwise.  But  all  that 
can  be  required  in  any  case  is  that  such  notice  be  given  as  is 
likely  to  make  the  fact  generally  known  locally :  Vernon  v.  Man< 
hattan  Co.,  22  Wend.  183,  193 ;  Lovejoy  v.  SpaflEord,  93  U.  S. 
430.  When  that  is  done  the  party  giving  the  notice  has  per- 
formed his  duty,  and  any  one  contemplating  for  the  first  time  to 
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open  dealings  with  tlie  partnership  ninst  at  his  peril  ascertain  the 
facts.    This,  in  effect,  was  the  instruction  given. 

III.  Bat  we  think  the  Judge  erred  in  receiving  evidence  of 
Hollander's  admissions  or  declarations  tending  to  show  fraadu- 
lent  collusion  between  him  and  the  plaintiffs.  The  declarations 
ol  a  conspirator  may  be  evidence  against  his  associates  after  the 
conspiracy  is  made  out ;  but  to  receive  them  as  proof  of  the  con- 
spiracy would  put  every  man  at  the  mercy  of  rogues.  We  find 
in  this  case  no  evidence  of  the  conspiracy  except  in  the  statements 
of  Hollander;  and  those  having  been  erroneously  received  there 
was  nothmg  on  that  branch  of  the  case  to  submit  to  the  jury. 

for  tliis  error  there  must  be  a  new  trial. 


Neoettity  of  Notice  of  Dissolution.* 

BLOCH  V.  PBICB. 

33  Fed.  Rep.  563.   1887. 

Thater,  3.  (orally).  The  suit  of  A.  Bloch  against  William 
M.  Price,  Stephen  G.  Price,  Darwin  W.  Marmaduke,  and  Leslie 
Marmaduke  is  an  action  to  recover  a  dfebt  contracted  by  Stephen 
Or.  Price  alone,  while  doing  business  in  the  name  of  Price,  Marma- 
duke &  Co.  The  case  as  respects  I>.  W.  Marmaduke  has  been  dis- 
posed of  by  a  ruling  made  a  few  d^s  since  on  his  plea  of  former 
adjudication,  which  plea  was  sustained:  ante,  447.  The  facts 
on  which  the  decision  depends  are  as  follows ; 

I  state  the  facts  as  found  by  the  Court  from  t^  testimony, 
Bome  of  which  are  not  controverted,  while  others  are  in  dispute. 
The  firm  of  Price,  Marmaduke  &  Co.  was  organized  in  the  fall  of 
1881,  to  do  a  general  commission  bosinesa  in  the  city  of  St.  Louis, 
Missouri,  and  was  composed  of  the  four  defendants  last  named. 
D.  W.  Marmaduke  retired  from  the  firm  in  February,  1882; 
William  M.  Price  retired  therefrom  in  November,  1882;  and 
Leslie  Marmaduke  withdrew  in  November,  1883.  Notwithstand- 
ing these  changes  in  the  personnel  of  the  flrnij  businesB  was  trana* 

•  Sm  See.  HI.  ToL  4,  Oyclopedla  at  Law. 
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acted  continaously  in  the  name  of  Price,  Marmaduke  &  Co.,  witli 
the  eoDBcnt  of  the  retiring  partners,  from  the  fall  of  1881  until 
August  28, 1885,  when  S.  G.  Price,  who  waa  then  conducting  the 
business  on  his  own  account,  failed  and  made  an  assignment.  No 
public  noticC'Of  any  change  in  the  firm  was  given  until  July  1, 
1884,  when  a  notice  was  published  for  three  successive  days  in 
two  St.  Louis  daily  papers,  to  the  effect  that  on  July  1,  1884, 
William  M.  Price,  D.  W.  Marmaduke,  and  Leslie  Marmaduke  had 
sold  out  all  their  interest  in  the  firm  to  Stephen  Q.  Price,  and 
that  the  latter  would  thenceforth  continue  the  business.  Circu- 
lars notifying  customers  of  the  dissolution  of  Price,  Marmaduke 
&  Co.  were  also  sent  out  about  July  1, 1884,  but  my  conclusion  is 
that  plaintiff  did  not  receive  such  notice,  if  in  point  of  fact  any 
SQch  notice  was  maUed  to  him. 

Plaintiff  is  a  merchant  residing  and  doing  business  at  Min- 
neapolis, in  the  State  of  Kansas.  In  July,  1881,  he  nude  a  con- 
signment of  wool  to  the  firm  of  William  M.  Price  &  Co.,  St. 
Louis,  Missouri,  with  which  firm  defendants  William  M.  an4 
Stephen  G.  Price  were  then  connected.  Some  time  in  June,  1882, 
plaintiff  made  a  shipment  of  wool  to  Price,  Marmaduke  &  Co., 
which  in  due  course  of  time  was  sold  by  the  consignee,  and  the 
proceeds  duly  accounted  for.  Prior  to  that  shipment,  however, 
and  subsequently  thereto,  durii^  the  wool  season  of  1882,  plain- 
tiff received  price-currents  from  the  firm  of  Price,  Marmaduke  & 
Co.,  which  purported  to  be  issued  by  that  firm,  and  in  the  cap- 
tion described  the  firm  as  composed  of  William  M.  and  S.  0. 
Price,  late  of  the  firm  of  William  M.  Price  &  Co.,  and  of  Leslie 
Marmaduke,  and  D.  W.  Mannadnke.  By  means  of  the  price- 
currents  in  question,  plaintiff  was  advised,  and  at  the  date 
of  the  shipment  in  June,  1882,  supposed  that  all  of  the  defend- 
ants were  then  members  of  the  firm  of  Price,  Marmaduke  &  Co., 
and  he  received  no  notice  to  the  contrary  in  the  course  of  that 
transaction.  During  the  following  wool  seasons  of  1883-84,  and 
in  June,  1885,  plaintiff  also  received  price-currents  issued  by  and 
in  the  name  of  Price,  Marmaduke  &  Co. ;  and  was  furthermore 
aware  that  certain  parties  residing  in  his  vicinity  had  made  ship- 
meats  to,  and  had  had  transactions  with,  the  firm,  although  the 
plaintiff  himself  made  no  further  consignments  to  the  firm  after 
June,  1882,  untU  June  5, 1885. 
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After  Leslie  MannadTike  retired  from  the  firm,  in  NovemW, 
1883,  bat  not  before,  a  chan^fe  was  made  in  the  caption  of  the 
price-carrenta  issued  by  Price,  Marmadnke  &  Co.  The  <duuige 
consiated  in  dropping  from  the  caption  the  names  of  the  individ- 
uals composing  the  firm  as  theretofore  published,  but  in  all 
other  respects  they  were  identical  vith  those  iasoed  when  the 
firm  was  first  organized. 

On  June  5,  1885,  plaintiff  being  then  ignorant  of  any  of  the 
changes  that  had  taken  place  in  the  firm  of  Price,  Marmadnke  & 
Co.  since  its  organization,  made  a  second  shipment  of  5,355 
pounds  of  wool  to  that  firm.  It  was  sold  at  auction  on  Jnly  31, 
1865,  but  the  proceeds  had  not  been  ronitted  to  the  plaintiff  at 
the  time  of  the  failure  of  S.  G.  Price  on  Aogost  28,  1885.  The 
purpose  of  this  soit  is  to  chai^  all  the  defendants  wiQi  the 
payment  of  the  olum.  The  defoidants,  William  If.  Price  and 
Leslie  Marmadoke,  ctmtend  that  they  are  not  estopped  from 
denying  their  liabili^  as  partners  for  the  proceeds  of  the  ship- 
Qient  made  on  June  5, 1885,  because,  as  it  is  claimed,  plaintiff  did 
not  know  that  they  were  members  of  the  firm,  at  the  date  of  the 
first  transaction  in  1882  -,  that  he  neyer  in  point  of  fact  knew  that 
they  were  connected  with  the  firm,  and  consequently  did  not 
make  the  second  shipment  in  1885,  on  the  supposition  that  they 
still  continued  to  be  membera,  or  on  their  credit.  In  other  words, 
they  claim  that  no  act  of  theirs,  or  laches  on  their  part,  has  misled 
the  plaintiff,  or  indnced  him  to  extend  credit  to  the  firm  of  Price, 
Marmaduke  &  Co.  for  the  debt  sued  for. 

The  law  is  undoubtedly,  as  declared  in  the  case  of  ThompsiHi 
T.  Bank,  111  U.  S.  536,  4  Sup.  Ct  Bep.  689,  that  a  person  irtio 
was  not  a  member  of  a  parbietship  at  the  time  a  debt  is  con- 
tracted, cannot  be  held  therefor,  except  for  some  act  of  conmus- 
sion  or  (Boission  that  will  estop  him  from  asserting  as  against  the 
particular  creditor  that  he  was  not  a  partner  when  the  debt  sued 
for  was  contracted.  But  the  contention  on  the  part  of  the  two 
defendants  last  named  is  based  npon  a  false  assumption  of  matter 
of  fact  From  the  eridenoe  produced  on  the  trial  of  this  case  in 
the  State  Coort  .(when  it  was  there  pending)  it  may  have  been  a 
fair  deduction  that  plaintiff,  when  he  began  to  deal  with  Prioa, 
Marmadnke  &  Co.,  did  not  know  the  raro«s  of  the  persons  oom- 
poelng  the  firm,  vid  never  had  knctm ;  but  on  the  present  trial 
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it  was  shown  to  my  entire  satisfactioii,  hy  the  production  of  one 
of  the  priee-cuiTents  that  had  been  received  by  the  plaintiff  prior 
to  June,  1882,  that  at  the  commencement  of  his  dealings  with 
Price,  Marmaduke  &  Go.  he  most  have  known  and  did  know,  or 
at  least  have  supposed,  that  all  the  defendants  were  then  mem- 
bers of  the  firm.  While  it  was  not  shown  on  this  trial  that  plain- 
tiff had  any  special  acqaaintanee  with  either  membes  of  the  firm, 
or  knew  the  financial  Btanding  of  either,  or  tmsted  the  firm  be- 
eanse  any  particular  person  was  a  member  of  the  same,  yet  I  do 
not  regard  such  proof  as  essential  to  a  recovery.  "When  it  ap- 
pears that  a  person  knows  who  are  tbe  members  of  a  firm,  and  has 
had  dealings  with  it  in  the  course  of  which  he  has  extended  credit, 
the  presumption  must  be,  in  the  absence  of  other  proof,  that  he 
gave  credit  to  all  the  persons  who  were  known  or  represented  to 
him  to  be  partners.  And,  with  respect  to  all  subsequent  trans- 
actions in  which  credit  is  extended  to  the  firm,  the  same  pre- 
sumption obtains  so  long  as  the  firm  name  remains  the  same, 
and  no  notice  has  been  ipven  to  the  creditor  of  any  chai^  in  the 
personnel  of  the  firm.  In  the  present  ease,  therefore,  the  Court 
will  presume  that,  when  plaintiff  resumed  dealings  with  Price, 
Marmaduke  &  Co.  in  Jane,  1865,  he  gave  credit  to  all  the  persona 
who  had  been  represented  to  him  ta  be  members  of  the  firm  in  the 
course  of  the  first  business  transaction,  although  he  did  not  ex- 
pressly testify  that  in  tbe  last  transaction  he  gave  special  oredit 
to  either  William  M.  Price  or  Leslie  Marmaduke. 

It  is  further  contended  that  plaintiff  was  not  entitled  to  notice 
of  changes  in  the  firm  of  Price,  Marmaduke  &  Co.,  because  at 
the  date  of  those  changes  he  had  only  made  the  firm  one  ship- 
ment, and  that  not  of  a  recent  date.  This  is  equivalent  to  say- 
ing that  when  William  M,  Price  withdrew  from  the  firm  in 
November,  1882,  and  Leslie  Marmaduke  in  November,  1883,  the 
plaintiff  occupied  the  position  of  a  person  who  had  new  had  any 
dealings  with  any  member  of  the  firm.  This  position  the  Court 
regards  as  untenable.  When  a  person  hag  knowledge  of  the 
individuals  who  compose  a  mercantile  firm,  derived  from  business 
transactions  with  it,  his  right  to  notice  of  subsequent  changes 
therein  cannot  be  determined  or  measured  by  the  number  of 
transactions  he  may  have  had  with  the  firm,  whether  one  or  many. 
The  length  of  time  that  has  elapsed  since  a  person  has  had  a 
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transaction  with  a  finn  before  any  change  occurs  therein,  may 
he  a  proper  consideration  affecting  the  question  whether  such 
person  should  be  notified  of  the  change.  But,  considering  all  the 
circumstances  of  the  present  case,  it  cannot  be  said  that  plain- 
tiff's dealings  with  the  firm  in  question  were  so  remote  from  the 
time  changes  took  place  in  its  memherahip  that  the  outgoing 
members  we»e  under  no  obligation  to  notify  him  of  their  with- 
drawal In  point  of  fact  one  of  the  defendants  withdrew  within 
four  months  after  plaintiff's  first  shipment  to  the  firm,  and 
before  the  next  shipping  season.  Then,  again,  the  outgoing  mem- 
bers knew  that  the  old  firm  name  was  to  be  employed  in  future 
transactions,  which  in  itself  would  be  likely  to  create  the  impres* 
sion  that  no  change  had  taken  place  in  the  membership;  they 
were  also  well  aware  of  the  practice  that  had  been  pursued  of 
sending  out  price-currents  to  merchants  and  shippers  like  the 
plaintiff,  who  had  ever  had  dealings  with  the  firm,  thereby  invit- 
ing further  consignments ;  and  probably  understood,  as  was  the 
ffact,  that  the  practice  would  most  likely  continue,  and  that  the 
plaintiff  might  be  thereby  encouraged  to  make  further  consign- 
ments, and  to  extend  further  credit  to  the  firm,  within  a  com- 
paratively short  period  after  their  retirement. 

In  any  view  of  the  case,  plaintiff  stood  in  the  relation  of  a 
customer  of  the  old  firm  and  a  probable  patron  of  those  who  were 
to  succeed  to  its  business,  and  in  my  judgment  he  was  entitled  to 
notice  from  the  outgoing  members  of  their  withdrawal.  As  such 
notice  was  not  brought  home  to  the  plaintiff,  and  as  the  evidence 
in  my  opinion  warrants  the  conclusion  that  the  last  consignment 
was  made  on  (be  credit  of  the  old  firm  (plaintiff  being  ignorant 
of  any  change  therein),  judgment  will  be  entered  against  William 
M.  Price,  and  against  Leslie  Marmaduke,  as  well  as  against  the 
defendant,  Stephen  G.  Price.  The  amount  of  the  judgment  will 
be  $810.96,  with  interest  computed  at  the  rate  of  six  per  cent,  per 
annum  from  August  31,  1885,  to  the  present  date. 

The  record  will  show  that  the  case  was  submitted  by  these  de- 
fendants, and  also  by  the  defendant,  D.  W.  Marmaduke,  at  the 
same  time,  and  judgment  will  go  in  favor  of  D.  W.  Marmaduke 
on  his  plea  of  former  adjudication,  and  against  the  other  defend- 
ants. 
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The  Effect  of  Dissohition." 
HUMPHRIES  v.  CHASTAIN. 
5  6a.  166,  48  Am.  Dec.  247.    1848. 

Aflsnmpsit  on  a  note  indorsed  in  the  firm  name  of  Chastain  & 
Harvey,  the  indorsement  having  been  made  by  Harvey  (now 
insolvent),  withont  the  BQthority  of  Chastain,  after  the  disso- 
lution of  the  firm.  Evidence,  offered  to  show  that  the  indorse- 
ment was  in  payment  of  a  previous  debt  of  the  firm,  having 
been  rejected,  the  plaintiff,  after  judgment  against  him,  brought 
error  on  that  ground. 

Wabnbb,  J.  The  question  made  by  the  record  in  this  case 
is,  whether  one  partner,  after  the  dissolution  of  the  copartner- 
ship, can  bkid  his  copartner  by  a  new  contract,  for  the  payment 
of  a  preexisting  copartnership  debt 

That  after  the  dissolution  of  a  copartnership,  one  copartner 
cannot  bind  the  other  by  indorsing  a  note  in  the  copartnership 
name,  is,  we  think,  well  settled,  both  ui>on  principle  and  au- 
thority; and  that  the  note  so  indorsed,  is  in  payment  of  a  debt 
due  by  the  copartnership,  makes  no  difference.  Lyon  on  Part, 
274;  Sanford  v.  Mickles,  4  Johns.  (N.  T.)  224;  Hackley  v.  Pat^ 
rick,  3  Id.  536 ;  Foltz  v.  Pourie,  2  Desau.  Eq.  40.  In  BeU  v.  Mor- 
rison, 1  Peters  (U.  S.)  352,  it  was  held  that  a  dissolution  of  a 
copartnership  puts  an  end  to  the  authority  of  one  partner  to 
bind  the  other ;  it  operates  aa  a  revocation  of  all  power  to  create 
new  contracts;  and  the  court  below  did  not  err  in  rejecting  the 
testimony  offered,  and  ruling  that  Chastain  was  not  bound  by 
the  indorsement  made  by  Harvey,  in  the  name  of  the  partner- 
ship, after  its  dissolution. 

Let  the  judgment  of  the  court  below  be  affirmed. 

•  See  Sea.  6«2,  Vol.  4,  Cyclopedia  ot  l<aw. 
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PBNNOTBR  V.  DAVID. 

8  Mich.  407.    1860. 

Tbis  action  was  brought  against  James  I.  David  and  Jamea 
Campbell,  as  sorriyors,  etc.,  of  Daniel  C.  Vreeland,  who  together, 
during  the  sonuaer  of  1855,  eonatitated  a  partnership,  which  was 
disaoWed  by  the  death  of  Vreeland,  in  November  of  that  year. 

The  declaration  was  upon  an  account  stated,  to  prove  which 
"plaintiff  offered  evidence  that  in  December,  1855,  after  the 
dissolution  of  the  firm  \ej  the  death  of  Vreeland,  defendant 
Campbell  accounted  with  plaintiff,  and  admitted  that  there  was 
a  final  bdanee  of  $507  dae  the  plaintiff.  VariouB  items  entered 
into  this  accoont  on  both  ndea,  spreading  over  the  time  from 
May  to  December ;  some  of  them  on  both  ades  being  items  that 
Bccmed  after  the  death  of  Vreeland.  The  defendant  objected 
to  the  evidence,"  and  thereupon  the  circuit  judge  reserved  for 
the  opinion  of  this  court  the  following  questions : 

1st.  Can  one  partner,  after  the  dissolution  of  the  copartner- 
ship, bind  the  surviving  copartner  by  his  admissionsf 

2d.  Is  the  admission,  by  a  surviving  partner,  of  a  balance  in 
an  accoont,  of  which  some  items  accrued  after  the  disaolution, 
evidence  of  an  account  stated  against  a  surviving  copartner,  who 
has  neither  before  nor  since  such  settlement  anthorized  or  con- 
firmed the  samet 

Ghsistianct,  J.  In  reply  to  the  first  question  propounded, 
we  think  it  is  well  settled,  both  upon  principle  and  authority, 
that  one  partner,  after  dissolution  of  the  firm,  cannot,  by  his 
admission  or  contract,  create  a  new  partnership  liability,  nor, 
for  a  like  reason,  can  he,  by  his  admission,  revive  a  claim  against 
the  firm  which  has  been  barred  by  the  statute  of  limitations, 
since  this  is  equivalent  to  a  new  contract. 

On  the  other  hand,  with  the  exception  of  claims  barred  hy  the 
statute  of  limitations,  and  others  coming  within  a  similar  reason, 
we  think  it  equally  clear  in  principle,  that  the  admission  of  one 
partner,  made  after  such  dissolution  having  reference  to  pre- 
vious actual  partnership  dealings  or  transactions,  stands  upon 
the  same  ground,  and  is  evidence  against  the  firm  in  like  mann^ 
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M  if  made  before  mdi  disBolntitm.  The  disBolation  cannot 
destroy  the  joint  liability  of  the  partnen,  nor  alter  their  rela- 
tions to  third  persons  in  respect  to  contraeta  made  or  transactions 
which  occurred  before  the  disolntion.  The  dissolution  operates 
apon  fatore,  not  npon  past  transactions.  As  to  persons  whose 
claims  have  been  contracted  on  the  credit  of  the  firm,  the  part- 
nership, for  all  substantial  purposes,  eontinnes  till  such  claims 
have  been  satisfied.  And  persons  who  have  had  dealings  with 
the  firm  during  its  continuance,  are,  as  to  all  matters  toudung 
such  dealings,  entitled  to  the  same  benefit  from  the  admissions 
of  a  8ine:le  partner,  whether  made  before  or  after  the  dissolu- 
tion, unless  shown  to  be  false  or  fraudulent  in  fact  See  Wood 
V.  Braddick,  1  Taunt  103 ;  Lacy  v.  McNeale,  4  D.  &  B.  7 ;  Cady 
V.  Sbepard,  11  Pick.  (Mass.)  400,  22  Am.  Dec.  379;  Vina!  t. 
Bnrrill,  16  Pick.  (Mass.)  401;  CoU.  on  Part  (Perkins  Ed.  of 
1846)  sec.  546  and  cases  cited;  Story  on  Part.  sec.  328;  see  also 
Mann  y.  Locke,  11  N.  H.  246,  where  the  principles  npon  which 
■ueh  admissions  are  receivable  are  very  clearly  and  ably  pre- 
sented. 

Bat  it  is  objected  that  the  power  of  a  single  partner,  in  such 
case,  to  make  an  admission  of  a  previously  existing  liability, 
involves  the  power  of  creating  a  new  liability  where  there  had 
been  no  previous  dealings  with  the  firm,  and  no  such  prior  lia- 
bility existed  in  fact.  It  was  doubtless  this  supposed  difficulty 
which  led  the  courts  of  New  Toik,  and  a  few  others  which  have 
followed  their  authority,  to  tiUce  the  broad  ground  excluding 
such  admissions  slh^ether.  Bnt  the  rule  which  entirely  excludes 
Buch  admissions  leads  to  another  inconsistency,  no  less  obvious 
than  that  which  is  sought  to  be  avoided  by  it  Thus,  the  same 
eonrts  which  deny  all  power  of  one  parbier,  after  dissolution,  to 
bind  his  former  partners  by  the  admission  of  a  previous  liability, 
yet  hold  that  he  may  liquidate  a  previous  account  (McPherson 
T.  Bathbone,  11  Wend.  [N.  Y.J  96,  99),  and  that  "if  there  be  no 
agreencait  to  the  contrary,  it  may  be  presumed  that  each  partner 
■till  has  authority  to  dispose  of  the  partnership  property,  to 
collect,  adjust,  and  pay  debts,  and  to  give  proper  acquittances" 
(per  Bhonson,  J.,  in  Van  Eeuren  v.  Parmelee,  2  N.  Y.  523,  51 
Am.  Dec.  322,  ante  p.  411). 

Now  the  power  to  liquidate  a  previous  account  against  the 
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firm,  to  adjust  and  pay  debts,  and  to  ^Te  acquittances,  would 
seem  necessarily  to  involve,  if  not  to  rest  upon,  the  power  to 
make  an  admission  of  the  correctness  of  tlie  accotint  liquidated, 
and  the  amonnt  of  the  debt  paid  or  adjusted.  And  where  (as 
is  generally  the  case)  there  are  mutual  accounts  in  favor  of  and 
against  the  firm,  the  power  to  adjust,  and  to  give  a  valid  acquit- 
tance or  receipt  for  the  amount  found  due  the  firm,  necessarily, 
we  think,  rests  upon  the  power  to  state  an  account,  and  to  admit 
the  claims  against  the  firm.  If  he  has  power  to  state  an  account, 
and  to  agree  upon  a  balance  when  that  balance  is  in  favor  of  the 
firm,  upon  the  same  principle  he  must  have  the  like  power  when 
the  balance  happens  to  be  against  it.  Withoat  the  power  to 
admit  a  previous  liability  against  the  firm,  we  can  see  no  prin- 
ciple on  which  a  receipt  or  acquittance,  in  such  case,  could  be 
admissible  evidence  against  the  firm. 

But  the  admission  by  a  single  partner,  after  di8solQti<m,  of  a 
pre-existing  partnership  liability,  must  be  confined  to  cases 
where  there  have  been,  in  fact,  previous  partnership  dealings 
with  the  plaintiff,  or  some  transaction  of  the  firm  out  of  which 
a  liability  to  the  plaintiff  mi^t  have  originated;  and  the  fact 
that  there  have  been  such  dealings,  or  such  transactions,  moat 
be  shown  by  some  general  evidence  at  least,  outside  of  the  admis- 
sion itself,  otherwise  the  objection  that  t^e  power  to  adnut  a 
previous  liability  involves  ttie  power  to  create  a  new  one,  would 
be  insurmountable.  But  if  such  evidence  be  given,  it  lays  a 
proper  foundation  for  the  admission,  as  it  brings  the  subject 
matter  within  the  power  of  a  single  partner  to  make  an  admisoon 
in  respect  to  a  liability  which  may  have  grown  out  of  such  pre- 
vious dealings  or  transactions,  and  the  balance  that  may  have 
resulted  therefrom.  The  admiasion  is  thos  shown  to  have  ref^- 
ence  to  transactions  which  took  place  during  the  existence  of  the 
finn,  and  as  to  which  the  dissolution  could  not  alter  the  relations 
of  the  parties.  We  think  this  very  clear  in  principle,  thon^^  we 
have  been  referred  to  no  authorities,  and  none  have  come  under 
our  observation,  directly  in  point  for  a  case  like  the  present 
See,  however,  for  an  analogous  rule,  3  Kent  Com.  {3d  Ed.)  50, 
and  eases  there  cited,  especially  Smith  v.  Ludlow,  6  Johns.  267, 
and  Cady  v,  Shepard,  above  cited. 

In  the  case  before  us,  there  does  not  appear  to  have  been  any 
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evidence,  aaide  from  the  admission  of  one  of  the  sorviTing  part- 
ners, tending  to  show  any  partnership  dealing  or  transaction 
with  the  plaintiff  during  the  existence  of  the  firm.  The  first 
question  propounded  must  therefore,  as  it  applies  to  the  present 
caae,  be  answered  in  the  n^ative.  This,  in  our  view,  disposes  of 
the  case,  and  the  second  question  propounded  becomes  abstrafit 
or  hypothetical,  and  requires  no  answer. 
The  other  justices  ooncurred. 


^h«  Winding  Up,  or  Final  Accounting.* 
NORMAN  V.  CONN. 
30  Kan.  159.    1878. 

HtWfON,  C.  J.  This  was  an  action  brought  hy  B.  E.  Conn, 
one  member  of  a  firm,  for  an  accounting  with  the  other  two 
members,  J.  T.  Norman  and  W.  M.  Ingham,  and  to  recover  a 
balance  which  he  claimed  due  him.  The  ease  was  referred  to 
a  special  referee,  who  was  directed  to  hear  all  questions  of  fact 
and  law  in  the  cause ;  and  thereafter  such  referee  made  and  filed 
his  report,  to  the  effect — 

That  a  partnership  was  formed  between  plaintiff  and  defend- 
ants, on  or  about  the  Ist  of  December,  1873,  for  the  purpose  of  . 
wintering  cattle,  said  partnership  to  relate  back  to  some  time  in 
October  of  said  year,  at  which  time  defendants  commenced  said 
buginess ;  that  the  parties  were  to  share  equally,  each  having  all 
their  interests  in  the  business  and  profits  thereof;  that  plaintiff 
paid  to  defendants  to  be  put  into  the  business,  ^63.48;  that  de- 
fendants put  into  the  capital  stock  and  expenses  (a  large  portion 
of  said  expenses  being  paid  when  money  was  received  for  keep- 
ing cattle)  the  sum  of  $3,028.52,  including  money  paid  by  plain- 
tiff ;  that  defendants  put  in  stock,  and  paid  expenses  at  various 
times,  as  follows: 


*  See  Sfic  644,  «( leg.,  Vol.  4,  Cyclopedia  of  I««r. 
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Uower,  tetim,  wagon  and  camp  nteiuilB $  370.00 

Cub  paid  hands 585.00 

Cash  paid  keeping  cattle 584.00 

Peed  for  horaes 30.45 

Norman's  trips  to  Ellsworth 69.35 

Merchandise  $659.12,  less  $328  paid  MarabaU.  331.72 

Cash  paid  Collins  and  Craig 58.00 

Norman's  wages,  10  months  at  $100 1,000.00 

Total  dishursementa   $3,028.^ 

?%at  the  defendants  from  all  Bonrces  received  as  follows : 

Cash  for  keeping  cattle $2,818.35 

From  B.  E.  Conn,  as  per  receipt 663.48 

Total  receipts $3,481.83. . 

Disbnrsementa  brought  down 3,028.62 

BeceiptB  in  excess  of  oatlay $  453.31 

That  plaintiff  received  from  defendants  $400  about  the  tima  the 
cKttle-keeping  was  paid  for,  to  wit,  Jnly  1,  1874;  that  a  balance 
of  $275  due  the  firm  from  cattle^)wneTa  remained  nncaneded; 
that  there  r^nained  in  the  hands  of  defendants,  the  team,  wagon, 
mower,  and  camp  outfit;  that  defendants  had  entire  charge  of 
the  business. 

And  upon  the  evidence  the  referee  further  reported,  that 
Bud  plaintiff  was  entitled  to  recover  against  said  defendants  the 
sum  of  $414.58,  with  interest  from  July  1,  1874,  at  7  per  cent, 
together  with  his  one-third  of  the  profits  now  in  the  hands  of 
defendants ;  and  that  plaintiff  was  also  entitled  to  tbe  fnrtber 
sum  of  $91.67  when  the  $275  yet  due  should  be  collected.  And 
the  referee  therefore  fonnd  for  the  plaintiff,  the  said  snm  of 
$414.58,  with  interest  as  aforesaid,  together  with  his  one-third 
interest  in  the  property  in  the  hands  of  defendants,  and  the 
further  sum  of  $91.67  when  the  same  ahall  have  been  collected. 
The  report  of  the  referee  was  confirmed  by  the  Court,  and  judg- 
ment rendered  in  favor  of  the  defendant  in  error,  Conn,  for 
$414.58,  with  interest  from  July  1,  1874,  and  the  plaintiA  in 
error  were  ordered  to  account  to  said  Conn  for  one-third  of  tbe 
property  mentioned  in  the  report,  and  for  one-third  of  the  $275. 

Plaintiffs  in  error  object  to  the  report  and  the  judgment,  on 
the  ground  that  the  facte  found  do  not  entitle  the  defendant  in 
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error  to  the  jndgmeat  obtained.  The  finding  of  the  referee 
in  regard  to  the  agreement  of  the  partnrav  as  to  how  the  part- 
nerafaip  property  and  effects  were  to  be  divided  npon  the  wind- 
ing up  of  their  bufiineas,  is  not  as  clear  and  precise  as  it 
should  have  been;  but  as  this  finding  is  unquestioned,  and 
none  of  the  testimony  is  before  us,  we  shall  construe  it  as  fairly 
and  equitably  as  possible  to  all  the  parties  concerned.  The  referee 
reported  that  "the  parties  were  to  share  equally,  each  having 
all  their  interests  in  the  business  and  profits  thereof."  With 
this  finding,  and  in  view  of  all  the  circumstances  attending  Hie 
transactions  of  Ute  business  in  which  they  were  engaged,  and 
the  results  of  the  same,  we  think  each  party  woold  be  entitled 
to  a  return  of  bis  individual  capital,  and  that  each  should  share 
equally  with  the  others  in  the  profits.  The  question  as  to  the 
balance  due  Conn  on  the  dissolution  of  the  firm  is  one  of  com- 
putation only.  Ck>nn  furnished  as  capital,  $663.48;  Norman 
and  Tnghnm  furnished  as  capital  $370,  in  the  wf^^  of  a  mower, 
team,  and  camp  utensils.  The  total  assets,  or  capital  of  the 
firm  furnished  by  the  partners  were  only  $1,033.48.  The  bal- 
ance of  the  $3,028.52  paid  out  by  the  plaintiffs  in  error  for 
wages,  expenses,  etc.,  was  money  received  fnmi  keeping  cattle, 
being  the  business  in  which  the  firm  was  engaged.  The  condi- 
tion of  the  partnership  was  as  follows : 

Capital $1,033  48 

Cash  received  for  keeping  cattle 2,815  35 

Accounts  due  the  firm 275  00 

Total  $4,126  73 

The  expenses  of  the  firm  were 2,658  52 

The  expenses  taken  frcnn  the  said  $4,126.73  leave  $1,468.21 
to  the  firm  to  be  divided.  If  Conn  is  to  have  his  original  cap- 
ital back,  and  Norman  and  Ingham  theirs,  then  there  is  left 
$434.73  as  the  profits  of  the  business,  which  divided  equally 
between  the  three  parties  gives  to  each  $144.91,  If,  on  July 
1,  1874,  the  property  of  the  partners  had  been  all  in  money, 
Conn  would  have  bem  entitled  to  have  received  back  his  $663.48, 
and  $144.91,  his  one-third  of  the  profits.    This  is  on  the  basis 
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that  the  $275  had  been  collected,  and  that  the  property  men- 
tioned in  the  report  had  sold  for  its  original  value  of  $370. 

As  the  accounts  have  not  been  collected,  nor  the  personal 
property  sold,  all  that  we  can  do  is  to  remand  the  case  with 
instructions  to  the  District  Court  to  render  judgment  for  Conn 
for  the  balance  of  his  capital,  to-wit,  $263,  with  interest  from 
July  1,  1874,  and  to  direct  a  sale  of  the  personal  property  and 
collection  of  the  accounts,  and  to  award  to  Conn,  the  defend- 
ant in  error,  the  one-third  of  the  profits,  which,  if  the  accounts 
are  collected  and  a  sale  is  made  of  the  property  for  $370,  will 
be  $144.91,  and  proportionally  less  if  there  is  any  loss  tm  the 
accounts,  or  depreciation  in  value  of  the  personal  property. 
The  cost^  of  this  court  will  be  divided  between  the  parties. 


SHEA  V.  DONAHUE. 
15  Lea,  ISO,  54  Am.  Rep.  407.    1885. 

Bill  for  partnership  accounting  between  Shea  and  Donahue 
They  became  partners  under  written  agreement  for  one  year 
"as  merchants  in  making,  buying  and  sellii^  all  kinds  of  tin- 
ware, stoves,  pumps,  etc,"  "And  to  constitute  a  fund  for  the 
purpose  Timothy  Shea  has  paid  in  as  stock  one  thousand  dol- 
lars, which  will  constitute  a  common  stock,  to  be  used  and  em- 
ployed between  us  in  buying  goods,  wares  and  merchandise. 
John  Donahue  being  a  practical  workman  and  having  consid- 
erable experience  in  the  above  named  business,  it  is  agreed  that 
he  will  give  the  business  his  entire  personal  attention  and  the 
benefit  of  bjs  experience,  to  place  against  the  cash  famished  by 
said  Shea.  We  are  to  bear  the  expenses  and  losses  jointly  and 
share  the  profits  equally.  The  capital  stock  is  not  to  be  with- 
drawn by  eitiier  party  until  the  end  of  the  term,  but  to  be  em- 
ployed as  capital  unless  otherwise  mutually  agreed  between  us 
in  writing."  The  business  was  in  fact  carried  on  for  about 
three  years.  Upon  the  settlement,  Donahue  claimed  to  be  en- 
titled to  one-half  of  the  capital  advanced  by  Shea.  The  chan- 
cellor decided  against  Donahue,  and  he  appealed. 
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CooPEB,  J.  (After  stating  the  facts.)  The  contention  of  the 
defendant  is,  that  by  the  terms  of  the  agreement  he  was  en- 
titled at  the  end  of  im%  year  to  an  equal  share  of  the  profits 
of  the  business,  and  to  one-half  of  the  capital  advanced  by  his 
partner,  and  this,  although  it  goes  without  saying  he  would 
retain  all  his  practical  experience  which  was  to  be  placed 
against  the  cash  furnished  by  his  partner.  Bnt  the  agreement 
is  that  the  partners  are  only  to  "share  the  profits  equal^,"  not 
the  profits  and  the  capital.  And  the  profits  of  any  business  are 
only  what  remains  after  deducting  debts  and  expenses,  and  the 
capital  paid  in.  Lindley  on  Partn.  791,  806.  The  provision  that 
the  capital  stock  shall  constitute  a  common  stock  to  be  used  in 
buying  the  materials  and  wares  of  their  trade,  merely  desig- 
nates the  mode  in  which  it  is  agreed  that  the  capital  shall  be 
invested.  And  the  further  provision  that  the  capital  stock 
shall  not  be  withdrawn  by  either  parfy  until  the  end  of  the 
term,  was  only  intended  to  restrain  the  partners  from  drawing 
fuads  from  the  business  so  as  to  trench  upon  the  capital  while 
the  partnership  continued.  There  is  nothing  in  the  article  of 
agreement  to  take  the  case  out  of  the  ordinary  one  of  a  partner- 
ship in  profit  and  loss  upon  unequal  capitals. 

Of  course  the  articles  of  a  partnership  may  expressly  provide 
for  an  equal  division  of  the  assets,  upon  a  dissolution,  notwith- 
standing an  unequal  advance  of  capital  by  the  respective  part- 
ners. The  same  result  may  follow  a  continuous  course  of  deal- 
ing upon  a  basis  which  implies  such  equal  division.  For  if 
there  is  no  evidence  from  which  any  different  conclusion  aa  to 
what  was  agreed  can  be  drawn,  the  shares  of  all  partners  will 
be  adjui^ed  equal,  upon  the  favorite  maxim  of  chancery,  that 
equality  is  equity.  But,  as  Mr.  Lindley  tells  us,  the  rule  is 
when  the  partners  have  advanced  unequal  capitals,  and  have 
agreed  to  share  profits  and  losses  equally,  without  more,  that 
each  partner  is  entitled  to  his  advance  before  division,  and  a 
deficiency  in  the  capital  must  be  treated  like  any  other  loss, 
and  borne  equally  by  the  partners.    Lindley  Partn.  807. 

The  only  authorities  adduced  I^  the  learned  counsel  of  the 
defendant,  in  support  of  hia  contention  in  Una  erne,  are  to  the 
effect  that  property  brou^t  into  the  partnership  business  by 
the  members  of  the  firm,  or  bought  with  capital  advanced,  be- 
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eomes  partnership  proper^,  and  may  be  disposed  of  as  snch  by 
one  of  the  partners  under  his  general  powers  as  a  member  of 
the  flim.  And  so  it  does  beyond  all  question,  for  the  very 
object  of  contributing  capital,  either  in  property  or  money,  is 
to  secure  a  partnership  stock  for  the  pnrpocie  of  carrying  on  the 
common  busineas.  But  this  fact  has  nothing  to  do  with  the 
settlement  between  the  partners  of  their  aceonnts  at  the  end  of 
the  partnership.  "B7  the  capital  of  a  partnership,"  s^s  Mr. 
Lindlej,  "is  meant  the  aggregate  of  the  sums  conta-ibuted  by 
its  members  for  the  purpose  of  commencing  or  carrying  on  the 
partnership  business.  The  capital  of  a  partnership  is  not 
therefore  the  same  as  its  property ;  the  capital  is  a  sum  fixed  by 
the  agreements  of  tlie  partnen,  whilst  the  actual  assets  of  the 
firm  vary  txonx  day  to  day,  and  inclnde  everything  belonging  to 
the  firm  and  having  any  money  value.  Moreover,  the  capital 
of  each  partner  ia  not  necesarily  the  amount  due  to  him  fnna 
the  firm ;  for  not  only  may  he  owe  the  firm  money,  so  that  less 
than  his  capital  is  doe  to  him,  but  the  firm  may  owe  him  money 
in  addition  to  his  capital,  e.  g.,  for  money  loaned.  The  amoont 
of  each  partner's  capital  ought  therefore  always  to  he  accurate- 
ly stated,  in  order  to  avoid  disputes  upon  a  final  adjustment  of 
accounts ;  and  this  ia  more  important  where  the  eapitab  of  the 
partners  are  nnequal,  for  if  there  is  no  evidence  as  to  the 
amoonts  contributed  by  them,  the  shares  of  the  whole  assets 
will  be  treated  as  equal"  Lindley  Partu.  610.  [1  Ewell'a  Ijind- 
ley,  2d  Am.  Ed.  320.]  The  same  author  adds  in  another  place: 
"When  it  is  said  that  the  shares  of  partners  are  prima  facie 
equal,  although  their  capitals  are  unequal,  what  is  meant  is 
that  the  losses  of  capital,  like  other  losses,  must  be  shared 
equally,  but  it  is  not  meant  that  on  a  final  settlemrait  of  ac- 
coonta  capitals  contributed  tnequslly  are  to  be  treated  as  an 
a^^regate  fund  which  ought  to  be  divided  between  the  part- 
ners in  equal  shares."  Lindley  Partn.  67.  On  the  contrary,  m 
his  ch^ter  devoted  to  partsership  accounts  [2  Lindley  Partn., 
2d  Am.  Ed.  402],  he  expressly  tells  us  that  flie  aaseta  of  a  part- 
nership should  be  applied  as  follows; 

"1.     In  paying  the  debla  and  liabilitieB  of  tiie  firat  to  non- 
partners. 
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"2.  Id  paring  to  each  partner  ratably  what  is  due  from  the 
firm  to  him  for  advances  as  distinguished  from  capital. 

"3.  In  paying  to  each  partner  ratably  what  is  due  from  die 
firm  to  him  in  respect  of  capital. 

"4.  The  nltim&te  residite,  if  any,  will  then  be  divisible  as 
profit  between  the  partners  in  eqoal  shares,  onless  the  contrary 
can  be  shown." 

In  accordance  with  these  principles,  the  following  decision 
has  been  made  by  the  sopreme  court  of  New  York  in  a  case 
cited  in  a  note  to  page  610  of  Lindley  on  Partnership:  "Where 
by  the  terms  of  the  agreemait  the  defendant  furnished  the  cap- 
ital stoelc,  and  the  plaintiff  contributed  his  sMll  and  serricea, 
and  the  profits  of  the  copartnership  were  to  be  equally  divided, 
Hie  plaintiff  is  not  entitled  to  any  part  of  the  capital  stock  on  a 
settlement  of  the  affairs  of  the  partoerahip.  He  has  no  interest 
in  any  part  of  the  capital  excepting  so  far  as  in  the  progress  of 
the  business  the  same  may  have  been  converted  into  profits." 
Conroy  v.  Campbell,  13  Jones  &  Sp.  326.  The  case,  it  will  be 
noticed,  is  exactly  in  point.  And  to  the  same  effect  in  principle 
are  Whitcomb  v.  Converse,  119  Mass.  38,  20  Am.  Bep.  311,  ante 
p.  492;  Knight  v.  Ogden,  2  Tenn.  Ch.  473,  and  Sh^herd,  ex 
parte,  3  Turn.  Ch.  189.  No  case  haa  been  found  to  the  contrary. 
Ch(MceUor'$  decree  affirmed. 
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